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1918. 


CHIEF  JUDGE. 

The  Hon.  Sir  H.  A.  B.  Rattigan,  Kt. 

JUDGES. 

The  Hon.  Mh.  Justice  Shah  Din. — From    1st  January   to   9th 

June  1918. 

,,        .,        ..  s,         W.  Chevis. 

,       ,,        ,.  .,         M.  Scott- Smith. 

,,        .,        ,,  „        Shadi  Lal. 

.,        ,.        ,,  „        W.  A.  LeRobsignoi. — Judge,  vide  Govern- 

ment  of  India    Notification    No.    798 
H.  D.  Judl,  dated  9th  September  1918 

,,        „  „        L.    EL    Leslie    Jones — Temporary    Ad 

ditional  Judge  jrom  2Qth  April  1915  to 
1st  August  1915,  from  4th  October  1915 
to  3rd  April  1916,  from  23rd  October 
1916  to  12th  May  1918,  and  from  13th 
July  1918  to  7th  October  1918  (on  privi 
lege  and  vacation  leave). 

„  „        A.  B.  Broadway — Officiating  from    12th 

May    1916  to    2nd   August    1916    and 

Jrom    Zri  October  1916   to  5th   August 

1917,     and     Temporary     Judge    Jrom 

29th  October  1917. 

„        ,,  „        S.  Wilberforce — Temporary  Judge  Jrom 

4th  February  1918  to    9th  August  1918 
and  from  17th  October  1918. 

»        ..        .,  .,        A.  E.  Martin rau — Temporary  Judge  from 

12th  May  1918  to  8th  August  1918    and 
from  17th  October  1918. 

,,        -.        ..  .,        Abdul    Raoof — Temporary     Additional 

Judge  from.  \9th  December  1918. 
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A 

ABADL 

See  Village  Common  Land- 

ABANDONMENT. 

Joint  holding — long  exclusive  possession  by  one  of  several  co-sharers  — 
others  shewn  in  Revenue  records  as  Ghair  Kabiz  —  adverse  possession 

Held,  that  uninterrupted  sole  possession  of  a  joint,  estate  by  one  of 
the  members  of  a  joint  family  without  more,  must  be  referred  to  the 
lawful  title  possessed  by  the  joint  holder  to  the  joint  estate  and 
cannot  be  regarded  as  an  assertion  of  right  to  hold  it  as  separate,  so 
as  to  assert  an  adverse  claim  against  other  interested  members. 

19  I.  A.  48  and  1912  A.  C.  230  (236),  referred  to. 

Held  also,  that  if  possession  may  be  either  lawful  or  unlawful,  in  the 
absence  of  evidence,  it  must  be  assumed  to  be  the  former. 

No.  64  P.  R.  1918  (P.  C) 

ABATEMENT. 

(1)  Appeal  by  several  appellants  on  ground  common  to  all — death  of 
one  of  them — application  to  bring  representatives  on  record — time  barred — 
whether  appeal  can  proceed  on  the  whole  case — Civil  Procedure  Code, 
Act  V  of  1903,  order  41,  rule  4. 

Held,  that  where  several  appellants  appeal  on  a  ground  common  to 
all  and  one  of  them  dies  and  application  to  bring  his  legal  represent- 
atives on  the  record  is  not  made  within  time  the  appeal  can  notwith- 
standing proceed  on  the  whole  case. 

63  P,  P.  1914,  88  P.  R.  1914,  I.  L  R.  22  Bom.  718,  1.  L.  R.  27  Bom. 
284,  I.  L.  R.  25  All  27,  20  Inlian,  Cases  952  and  I.  L.  R.  30  Mad.  470, 
referred  to. 

62  P.  R.  1913,  41  P.  P.  1915,  3  P.  R.  1916  and  49  P.  P.  1917,  dis- 
tinguished. 

I.  L.  R.  22  All.  222  and  4  Indian  Cases  385,  disapproved. 

...     No.  84  P.  R.  1918 

(2*  Death  of  one  of  the  plaintiffs  in  a  suit  under  section  92,  Code 
of  Civil  Procedure,  does  not  cause  abatement  of  the  suit. 

See  Ot'etl  Procedure  Code,  1908  (10). 

...     NQ.  97  P.  R.  1918. 
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ACCESSIONS. 

Occupancy  rights  purchased  by  mortgagee  in  possession  — whether 
mortgagor  can  claim  them. 

See  Mortgage  (3). 

...    No.  63  P.  R.  1918. 

ACCOUNTS. 

.Suit  for — competent  against  legal  representatives  of  a  deceased 
guardian. 

See  Guardians  an  I  Wards  Art,  1890  (2). 

...     No.  55  P.  R.  1918. 

ACKNOWLEDGMENT. 

Deposition  made  by  defendant  in  another  case  not  signed  by  him  or 
his  agent. 

See  Indian  Limitation  Act,  1908  (5). 

...     No.  34  P.  R.  1918 

ACT  XIX  OF  1841. 

Jurisdiction  of  Additional  Judge — necessity  <f  complying  with  the 
provisions  of  sections  3  and  4  of  the  Act —Revision — where  petitioner  has 
already  instituted  a  regular  suit. 

Held,  that  an  Additional  Judge  lias  no  jurisdiction  to  entertain  an 
application  under  Act  XIX  of  1S41  unless  the  particular  case  or 
cases  generally  under  the  Act  have  been  assigned  to  him  by  the  District 
Judge. 

38  P.  R.  1917,  referred  to. 

Field  also,  that  the  provision  of  sections  3  and  4  of  the  Act  should 
be  strictly  complied  with  and  the  Court  should  first  come  to  ;i  definite 
finding  after  a  complete  inquiry  that  the  applicant  was  prima  facie 
entitled  to  the  property  and  would  he  materially  prejudiced  if  left  to 
the  ordinary  remedy  of  a  regular  suit  before  passing  an  order  under 
section  4. 

7  P.  R.  190t,  133  P.  R.  1906,  11  P  R.  1915,  6  Indian  Cases  630, 
I.  L.  R.  34  Gal  929,  I.  L.  R.  10  Mad.  68,  I.  L  R.  21  Mad.  361,  and 
I.  L.  R.  12  Mad.  341,  referred  to. 

Held,  however,  that  although  the  lower  Court  had  gone  wrong  on  the 
above  points  and  grounds  for  revision  were  thus  established  this  Court 
must  decline  to  exercise  its  power  as  the  petitioner  had  another  remedy 
open  to  him,  viz.,  by  regular  suit  and  had  already  availed  himself  of 
that  remedy  by  instituting  a  suit, 

1.  L.  B.  7  Bom.  34!,  15  P.  II.  1301,  8  P.  R.  190:*,  32  P  R.  1905, 
128  P.  R.  1906  and  67  P.  R   1915,  referred  to. 

10  Indian  Cases  820,  distinguished. 


No.  72  P    R.  1918. 


ACTS. 


XIX  of  1841— See  Act  XIX  of  1841. 

I  of  1872 — See  Indian  Evidence  Act,  1872. 
IX  of  lb72  — See  Indian  Contract  Act.  1872. 
X  of  1873  -See  Indian  Oaths  Act,  i873. 
I  of  1877— See  Specific  Relief  Act,  1877. 
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ACTS— concld. 

V  of  1S81 — See  Probate  and  Administration  Act,  18S1. 
IV  of  1882— See  Transfer  of  Property  Act,  1882. 

XIV  of  1882— See  Civil  Procedure  Code,  1882. 
VII  of  1887-  See  Suits  Valuation  Act,  1887. 
XVI  of  1887  —See  Punjab  Tenancy  Act,  1887. 
XVII  of  1887— See  Punjab  Land  Revenue  Act,  1887. 
VIII  of  1890— See  Guardians  and  Wards  Act,  1890. 
I  of  1894 — See  Land  Acquisition  Act,  1894. 
I  of  1899— See  Indian  Stamp  Act,  1899. 

I  of  1900  —  See  Punjab  Limitation  Act,  1900. 

XIII  of  19/0 — See  Punjab  Alienation  of  Land  Act,  1900. 
Ill  of  1907 — See  Provincial  Insolvency  Act,  1907. 

V  of  1 90S— See  Civil  Procedure  Code,  i908. 
IX  of  1908 — See  Indian  Limitation  Act,  1908. 

XVI  of  1908  —See  Indian  Registration  Act,  1908. 
IX  of  1910— See  Indian  Electricity  Act,  1910. 
/  of  1913 — See  Punjab  Pre-emption  Act,  1913, 

II  of  !913— See  Redemption  of  Mortgages  (Punjab)  Act,  1913. 
VII  of  1913  —  See  Indian  Companies  Act,  1913. 

iTi"  of  19U— See  Punjab  Courts  Act,  1914. 

ADDITIONAL  JUDGE. 

Jurisdiction  of — to  outertain  in  application  under  Act  XIX  of  1841, 
See  Act  XIX  of  181-1. 

...    No.  72  P.  R   1918 

ADOPTION. 

(1)  Of  Hindu  orphan  boy — 'invalid. 
See  Hindu  Law  (1). 

...      No.  6  P.  R.  1918, 

(2)  Daughter's  son — Aroras,  Lahore  district. 
See  Custom  ( Adoption)  (1). 

...  No.  106  P.  R    1918. 

ADVERSE  POSSESSION. 

In  joint  holding. 
See  Abandonment. 

No.  64  P.  R.  1918  (P.  C). 
AMENDMENT  OF  PLAINT. 

Where   plaintiff   sued    for  a   mere  declaration  when  he  could  have 
sued  for  defendant's  ejectment. 

See  Specific  Relief  Act,  1877. 

...No.  118  P.  R.  1918. 

ANCESTRAL  PROPERTY. 

Land  acquired  by  exchange  for  an  ancestral  occupancy  holding. 
See  Custom  (Alienation)  (6). 

...No.  120  P.  R.  1918. 
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APPEAL  (CIVIL). 

(1)  On  point  not  raised  in  lower  Courts  but  patent  upon  the  record. 
See  Punjab  Alienation  of  Land  Act,  1900  (1). 

...    No.  31  P.  R.  1918. 

(2)  Whether  lower  Court  can   review  its  order  after  an  appeal  from 
it  has  been  rejected  as  barred  by  limitation. 

See  Companies  in  Liquidation  (3). 

...    No.  40  P.  R.  1918 

(3)  Competent  from  an  order  under  order  23,  rule  3,  of  the  Code  of 
Civil  Procedure. 

See  Indian  Oaths  Act,  1873. 

...    No.  83  P.  R.  1918. 

(4)  By  several  appellants  on  ground  common  to  all — death  of  one  of 
them  — whether  appeal  can  proceed  on  whole  case. 

See  Abatement  (1). 

...     No.  84  P.  R.  1918. 

(5)  Period  of  limitation  laid  down  in  Provincial  Insolvency  Act, 
section  46  (4),  extendible  under  section  5  of  the  Indian  Limitation  Act. 

See  Provincial  Insolvency  Act,  1907. 

...     No.  89  P.  R.  1918. 

(6)  Court-fee — where  defendants,  against  whom  lower  Court  has 
passed  a  joint  decree,  appeal  separately — each  appeal  must  bear  the 
full  amount  of  Court-fee. 

See  Court  fee  (I). 

...     No.  91  P.  R.  1918. 

(7)  Should  not  be  dismissed  in  default  against  a  dead  appellant. 
See  Indian  Limitation  Act,  1908  (17). 

...    No.  96  P.  R.  1918. 

ARBITRATION. 

(1)  Application  to  file  an  agreement  to  refer  to  -after  death  of  one 
of  the  arbitrators  therein  appointed. 

See  Civil  Procedure  Code,  1908  (23). 

...    No.  71  P.  R.  1918. 

(2)  Appoirtment  of  new  arbitrator— in  place  of  one  who  refused  to 
act — by  whom  to  be  made 

See  Civil  Procedure  Code,  1908  (22). 

No    112  P.  R.  1918 
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AEORAS. 

Lahore  district — adoption  of  daughter's  son,  invalid. 
See  Custum  {Adoption)  (1). 

No.  106  P.  R.  1918. 
AUCTION  PURCHASER. 

Who  is  also  decree- holder — competency  of — to  sue  for  possession  of 
the  property  sold  to  him. 

See  Civil  Procedure  Code,  1908  (8;. 

...      No.  8  P.  R.  1918. 

B 

BENAMI  TRANSACTION. 

Property  purchased  by  father  in  the  name  of  his  son — sale  by  son  to  a 
third  party — estojypel — when  vendee  has  indications  of  doubt  in  son's  title. 

Held,  that  -where  a  father,  whether  Hindu  or  Muhammadan,  pur- 
chases a  property  in  the  name  of  one  of  his  sons  the  ordinary  presump- 
tion is  that  it  is  a  benami  transaction  and  not  that  it  is  an  advancement 
in  favour  of  that  son. 

6  Moo.  I.  A.  53  (P.  C),  13  Moo.  I.  A.  232  (P.  C.)  and  13  W.  B.  1 
(P.  C-),  referred  to. 

Held  oho,  that  the  following  facts  proved  in  this  case  showed  that 
the  purchase  deed  of  the  site  in  the  name  of  the  son  was  in  reality 
benami,  viz. — 

(1)  that  the  father  supplied  the  purchase-money  of  the  site  ; 

(2)  that  he  was  in  possession  of  the  title-deed  and  has  produced  it ; 

(3)  that  he  was  in  possession  of  the  property  ; 

(4)  tdat  he  erected  a  building  on  it  at  his  own  expense  ; 

(5)  that  he  received  rent  for  part  of  the  building. 

Held  further,  that  as  the  vendee  from  the  son  had  various  indications 
which  should  have  led  him  to  make  inquiries  into  his  vendor's  title 
and  received  moreover  direct  notice  of  the  father's  claim  at  the 
time  when  the  deed  was  presented  for  registration,  he  could  not 
urge  that  the  father  was  estopped  by  his  conduct  from  setting  up  a 
title  as  against  him. 

I.  L.  B.  22  Cal.  909  (919)  (P.  C),  referred  to. 

...    No.  73  P.  R.  1918. 

BENAMI  TRANSFER. 

Tests  which  indicate  benami  character—  transferee  from  benamidar— - 
plea  of  estoppel — whether  admissible  loithout  proof  of  reasonable  care  on 
pari  of  transferee — Transfer  of  Property  Act,  IV  of  1882,  section  41. 

Held,  that  the  source  of  the  purchase  money  is  a  very  important 
factor  in  determining  whether  a  transaction  is  or  is  not  benami,  also 
actual  possession  or  receipt  of  rent. 

Held  also,  that  a  person  who  has  taken  a  mortgage  from  the  bena- 
midars  cannot  avail  himself  of  tLe  plea  of  estoppel  unless  he  can  show 
that  he  has  been  reasonably  circumspect  in  dealing  with  his  transferors, 
as   laid   down   in  section    41    of  the   Transfer   of   Property  Act,  and 
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where  there  are  specific  circu instances  which  ought  to  have  put  him 
upon  an  inquiry,  such  as  possession  of  the  propei  ty  aud  of  the  title 
deeds,  receipt  of  rents  and  entry  in  the  municipal  books  and  be  fails  to 
make  the  inquiry  the  plea  of  estoppel  must  fail. 

18  W.  R.  166  (P.  C),  referred  to. 

...    No.  46  P.  R.  1918, 

BRAHMINS. 

(1)  Sarsut    of     Delhi — adoption — formalities — formal    giviug   and 
taking  the  child. 

See  Custom  {Adoption)  (2). 

...No.  117  P.  R.  1918. 

(2)  Dhani — Montgomery  district— succession  of  daughters  to  acquir- 
ed property. 

See  Custom  (Succession)  (7), 

...  No,  123  P.  R.  1918. 

C 

CAUSE  OF  ACTION. 

See  Civil  Procedure  Code,  1908  (4). 

...     No.  98  P.  R.  1918. 
CIVIL  PROCEDURE  CODE,  1882. 
Section  583. 
(Section  11-4  of  the  new   Code  of   1908) — application  for    restitution — 
whether  an    application    for  execution  of  a   decree  undtr  either   section— 
limitation — Indian  Limitation  Ad,  IX  of  1908,  articles  181  and  182. 

Held,  that  an  application  for  restitution  under  section  583  of  the 
Code  of  Civil  Procedure  of  1882  is  an  application  for  execution  of  a 
decree  within  the  meaning  of  article  J 82  of  the  Limitation  Act. 

/.  L.  R.  20  Had.  4*8,  /.  L.  R.  8  All  545,  49  P.  B,  1896,  /.  L.  R.  28 
Cal.  113, 1.  L  R.  10  Mad.  66,  I  L  H  11  All,  372,  29  Indian  Cases  380, 
30  Inaian  Cases  680  and  2 1  Cal.  W.  N.  564,  referred  to 

Semble  that  an  application  under  section  1-44  of  the  new  ('ode  of 
1908  for  restitution,  unless  such  is  expressly  ordered  by  the  appellate 
decree,  is  not  an  application  for  execution  but  a  miscellaneous  applica- 
tion in  the  nature  of  an  execution  application  to  which  article  18 J  of 
the  Limitation  Act  applies  and  not  article  182. 

30  Indian  Cases  680,  approved. 

...    No.  67  P.  R.  1918. 

CIVIL  PROCEDURE  CODE,  1908. 

(1)  Section  11. 

Res  judicata — decision  by  previous  Court  holding  that  it  has  no 
jurisdictioyi  to  hear  the  cose — decision  by  Probate  Court  that  will  teas  not 
made  under  undue  influence— whether  binding  on  minor — negligence  of 
gtiardian — question  of  validity  of  will. 

The  plaintiff  instituted  his  suit  for  partition  of  joiut  family  property 
first  at  Cawupore  and  the  case  proceeded  on  a  question  of  jurisdiction. 
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The  Court  held  that  the  Cawnpore  Courts  had  no  jurisdiction  as  the 
entire  immoveable  property  was  outside  the  jurisdiction  of  those 
Courts.  It  was  also  specifically  found  that  the  Delhi  concerns  had  no 
connection  with  Cawnpore,  and  that  one  B.  D,  and  his  descendants  alone 
Were  concerned  with  the  Cawnpore  business.  The  Court  accordingly 
returned  the  plaint  for  presentation  to  the  proper  Court.  The  plaint 
was  then  presented  in  the  Delhi  Court. 

Held,  that  the  decision  of  the  Cawnpore  Court  that  the  Delhi 
concerns  had  no  connection  with  Cawnpore  and  that  one  B.  D.  and 
his  descendants  alone  were  concerned  with  the  Cawnpore  business  was 
res  judicata.  It  arose  out  of  one  of  the  allegations  made  by  plaintiff 
on  which  he  based  his  claim  that  the  case  was  triable  at  Cawnpore, 
and  the  mere  fact  that  the  question  of  jurisdiction  was  also  decided 
on  other  gronuds  did  not  prevent  this  decision  from  operating  as  res 
judicata. 

I.  L.  li.  24  Gal.  900,  referred  to. 

Also  64  P.  B.  1882,  157  P,  P.  1889  (P.  B  ),  31  P.  B.  1898,  56  P.  B. 
1904,  6  P.  B.  1906,  12  P.  B.  1907,  57  P.  B.  1907  (P.  P.),  I.  L.  R.  11 
Gal.  801  (P.  <?.),  I.  L.  B.  17  Bom.  562,  I.  L  B.  37  Bom.  563, 1.  L.  B.  23 
All.  5,  L  L.  B.  36  Cal.  193,  and  Hukam  Chand's  Civil  Procedure  Code, 
p.  183. 

Held  also,  that  the  decision  of  the  Probate  Court  that  B.  D.'s  will 
was  executed  by  him  as  a  free  agent  and  not  under  undue  influence 
precluded  the  reopening  of  the  question  in  the  present  suit. 

I.  L.  B.  38  Bom.  309  {F.  P.),  6  Indian  Cases  301,  and  23  Indian 
Cases  22,  referred  to. 

Even  as  regards  the  minor  plaintiff,  inasmuch  as  it  had  not  been 
shown  that  the  decision  in  the  Probate  case  was  so  obviously  errone- 
ous as  to  render  a  failure  to  appeal  gross  negligence  on  the  part  of  the 
minor's  guardian  or  that  the  latter  was  in  any  way  careless  or  negligent 
in  the  conduct  of  that  case. 

35  P.  B.  1898,  L  L.  B.  22  Cal.  8,  and  I.  L.  B,  19  Bom.  571,  disting- 
uished. 

But  held  further,  that  admittedly  the  validity  of  the  will  had  not 
been  determined  by  the  decision  of  the  Probate  Court. 

6  P.  B.  1893,  103  P.  B.  1894,  21  P.  B.  1912,  /.  L.  R.  5  Bom.  48 
(P.  C),  and  /.  L.  B.  18  Gal.  157  (P.  (?.),  referred  to. 

...    No.  13  P.  R.  1918. 

(2)  Section  11. 

Res  judicata — decisions  by  Probate  Court — hoiv  far  conclusive — Probate 
and  Administration  Act,  V  of  1881,  sections  23  and  83 — Indian  Evidence 
Act,  I  of  1872,  section  41 — matter  not  directly  and  substantially  in  issue. 

On  the  death  of  one  A.  K.,  childless,  his  widow  applied  for  grant  of 
Letters  of  Administration  to  his  estate.  One  M.  S.,  who  alleged  that 
he  was  a  nephew  of  the  deceased,  objected  and  the  Probate  Court, 
after  inquiry,  holding  that  M.  S.  had  not  proved  that  he  was  a  nephew 
of  the  deceased,  granted  the  widow's  application.  After  the  widow's 
death  M.  S.  brought  the  present  suit  for  a  declaration  that  he,  as 
nephew,  was  entitled  to  a  3/8th  share  in  the  estate  of  the  late  A.  K. 
against   one   Asadullah    Khan   claiming   under   a   will  of  the  widow. 
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The  question  was  whether  the  decision  of  the  Probate  Court  that 
M,  S.  was  not  the  nephew  of  A.  K  operated  as  res  judicata  in  the 
present  suit. 

Held,  that  in  a  proceeding  for  grant  of  Letters  of  Administration  the 
question  before  the  Court  is  one  of  representation  of  the  estate  and 
not  of  distribution  and  it  was  only  for  the  purpose  of  determining  the 
question  of  representation  that  the  Court  was  called  upon  to  decide 
whether  M.  S  would  be  entitled  to  the  whole  or  any  part  of 
the  estate  of  the  deceased  within  the  meaning  of  section  28  of  the 
Probate  and  Administration  Act,  and  such  a  finding  is  not  res  judicata 
in  the  present  suit  in  which  the  question  of  title  to  the  properties  has 
to  be  determined. 

15  Gal  W.  N.  1021,  per  Mookerjee,  J.  and  55  P.  R.  1894,  p  174,  per 
Plowden,  S.  J.  referred  to  and  followed. 

I.  L.  B.  33  Bom.  309  [F.  P.)  and  6  Indian   Gases  301,  distinguished. 

...     No.  49  P    R.  1918. 

(3)  Section  11,  explanation  IV. 

Issues  expressly  excluded  from  decision  in  previous  cave — res  judicata — 
assessment  of  damages  in  case  of  a  tenant  holding  ocer  wilfully  and 
contumaciously. 

Hell,  that  explanation  IV  of  section  11  of  the  Code  of  Civil  Proce- 
dure is  not  applicable  to  a  case  where  the  parties  had  in  the  previous 
suit  put  forward  all  the  grounds  of  attack  and  defence  which  were 
embodied  in  clear  and  distinct  issues,  but  the  Court  not  only  did  not 
decide  them  but  expressly  excluded  them  from  decision. 

i".  I.  I?.  21  All.  505  (P.  t?.),  referred  to. 

Held  also,  that  damages  for  use  and  occupation  in  case  of  a  tenant 
holding  over  wilfully  and  contumaciously  ate  usually  assessed  at  double 
the  ordinary  rent. 

33  P.  B.  1898  and  5  P.  R.  1904,  referred  to. 

...     No.  70  P.  R.  1918. 

(4)  Section  20. 

Jurisdiction— where  cause  of  action  wholly  or  in  port  arises  and  where 
defendant  carries  on  businesx. 

The  defendant  is  known  as  tho  Hindu  Family  Relief  Fund,  a 
benevolent  society  collecting  subscriptions  which  go  to  relieve  distress 
on  death  of  members.  The  plaintiff's  mother  resided  in  Lahore  and 
became  a  member.  According  to  the  rules  of  the  Fund  moneys 
payable  on  death  are  payable  at  Lahore.  Plaintiff  resides  atLyallpur 
and  his  mother  died  there.     He  sued  the  Fund  in  Lyallpur. 

Held,  that  under  section  20  of  the  Code  of  Civil  Procedure  the 
Lyallpur  Court  has  jurisdiction  to  hear  the  suit  ; — 

(1)  as  part  of  the  cause  of  actionem*;.,  the  death  of  the  plaintiff's 
mother  took  place  at  Lyallpur. 

41  Indian  Gases  3SlJ  and  22  Q.  D.  D.  128,  referred  to. 
/.  L.  B.  34  All.  49,  distinguished. 

(2)  because  the  defendant  by  keeping  an  agent  at  Lyallpur  for  the 
purpose  of  collecting  subscription*  and  inducing  new  members  to  join, 
was  carrying  on  business  at  Lyallpur. 

_  ...  ...  ...     No.  98  P.  R.  1918, 
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(5)  Section  20  (c). 

Jurisdiction  of  Amhala  Courts  to  entertain*  a  suit  brought  on  a  contract 
made  at  Jaga  *hri  which  was  to  be  perfnrme  (  and  was  broken  outside  the 
Ambala  District — Civil  Procedure  Co  e,  Act  XI V  of  1882,  section  17, 
explanation  III — whether  law  has  been  changed. 

Held;  that  the  present  suit  in  which  plaintiffs  claim  Rs.  14.000  from 
the  defendant  as  due  under  a  coutracr,  made  and  registered  at  Jagadhri 
is  cognisable  by  the  Court  of  the  Senior  Subordinare  Judge  of  Ambala, 
although  the  contract  was  to  be  performed  outside  the  jurisdiction  of 
the  Ambala  Courts  and  the  breach  or  breaches  alleged  in  the  plaint 
occurred  also  outside  the  Ambala  District. 

Held  also,  that  although  explanation  III  to  section  17  of  the  Code  of 
1882,  has  not  been  re-enacted  in  the  Code  of  1908,  the  introdaction  of 
the  words  ';  wholly  or  in  part "  in  section  20  (c)  of  the  latter  Code  left 
the  law  as  it  was  before. 

I.  L.  R.  34  All.  49,  referred  to- 

...    No.  26  P.  R.  1916\ 

(6)  Sections  39  and  42,  and  osder  21,  rules  4,  5,  6,  and  16. 

Application  for  execution  of  an  order  under  section  186  of  the 
Companies  Act,  made  by  transferee  to  another  Court. 

See  Indian  Companies  Actt  1913  (3), 

...    No.  92  P.  R.  1918. 

(7)  Sections  39  (1)  (c)  and  47. 

Appeal  from  order  amending  decree — whether  competent — transfer  of 
decree  for  ex°cuticn  to  a  Court  within  ivhose  jurisdiction  part  only  of  the 
propei  ty  covered  by  the  decree  is  situate. 

Held,  that  no  appeal  lies  from  an  order  amending  a  decree  inasmuch 
as  such  an  order  is  not  covered  by  section  47  of  the  Code  of  Civil 
Procedure. 

Held  also,  that  a  Court  to  which  a  decree  has  been  sent,  under 
section  39  (1)  (c)  of  the  Code,  for  execution  by  the  sale  of  immovable 
property  situate  within  its  jurisdiction  is  competent  to  carry  out  the 
execution  notwithstanding  the  whole  of  the  property  covered  by  the 
decree  is  not  situate  within  the  local  limits  of  its  jurisdiction. 

/.  L.  B.  22  Cat  871  (875),  referred  to. 

J.  L.  ft.  14  Col.  6dl  (672,  673),  distinguished. 

~  ...  ...  ...  ...    No.  43  P.  R.  1918. 

(8)  Section  47,  order  21,  rules  72  (2),  84  (2),  85  and  95. 

Suit  by  auction  purchaser  who  is  also  the  decree-holder,  for  possession  of 
the  property  sold  to  him — whether  competent* 

Held,  following  1.  L.  ft.  31  All  (82)  (F.  B.\  that  section  47  of  the 
Code  of  Civil  Procedure  has  no  application  to  a  suit  brought  by  a  decree- 
holder  who  has  with  the  permission  of  the  executing  Court  purchased 
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the  property  of  his  judgment-debtor  sold  in  execution  of  his  decree, 
for  recovery  of  possession  of  that  property  on  the  strength  of  the  sale 
to  him  ;  nor  is  such  suit  barred  because  the  plaintiff  has  failed  to 
avail  himself  of  the  summary  remedy  provided  by  order  21,  rule  95  of 
the  Code  or  having  sought  thit  remedy  has  been  unsuccessful,  such 
summary  remedy  being  concurrent  with  his  remedy  by  separate  suit— - 
vide  14  and  92  P.  22.  189:3. 

J.  L.  R  J7  All.  222,  I.  L.  R  18  All  36,  I.  L.  22.  19  All  477,  I.  L.  B. 
16  Cal.  682,  I.  L.  B.  27  Jal  34  and  70P,  I.  L.  B.  31  Gal  737,  1  Cal 
W.  AT.  658,  6  flat.  L-  J.  749,  18  Cal.  W.  N.  27,  I.  L.  R.  10  Mad.  53, 
I.  L.  R.  25  Mad.  529,  2.  L.  B.  26  Mad.  740,  I.  L.  B.  28  Mad.  87,  I.  L%  B. 
82  Mad.  136,  J.  L.  22  35  Bom.  452,  12  and  47  P.  22.  1887,58  P.  B. 
1888,  p.  114,  para.  1,  14  and  92  P.  B.  1893  and  18  P.  B.  1901,  referred 
to  and  •discussed. 

58  P.  22.  18S8,  dissented  from. 

...      No.  8  P.  R.  1918. 

(9)  Section  73. 

Sale  proceeds  of  "  movables  "  realised  by  Nazir  before  date  of  applica* 
Hon  by  another    decree-holder  for  rateable  distribution. 

Held,  that  sale  proceeds  of  "movables"  belonging  to  a  judgment- 
debtor  realised  and  held  by  the  Civil  Nazir,  although  assets  held  by 
the  Court,  are  not  liable  to  distribution  in  regard  to  a  person  who  h*s 
applied  for  execution  of  his  decree  against  the  same  judgment-debtor 
after  realization  of  such  assets — vide  section  73  of  the  Code  of  Civil 
Procedure. 

I.  L.  22.  26  Mad.  f79,  and  10  Indian  Cases  527,  distinguished. 

...    No.  33  P.  R.  1918. 

(10)  Section  92. 

Suit  uith  permission  of  Collector  for  removal  of  Mahant  and  direction 
that  the  waqf property  be  handed  over  to  <i  new  Mahant  xohether  compe- 
tent—amount  of  Court  fee — iv net her  death  of  one  of  the  plaintiffs  causes 
abatement  of  the  suit 

The  two  plaintiffs  with  permission  of  the  Collector  sued  (a)  to  have 
the  defendant  removed  from  the  Mahantship  of  Dera  B  aw  a  Hari  Har 
at  Kasur  and  ejected  from  the  property  attached  thereto  and  vo)  that 
P.  L).  or  some  other  Beragi  Sadhu  be  appointed  Mahant  in  accord- 
ance with  the  custom  of  the  Dera  and  thttit  may  be  directed  that 
the  ivaqf  prope:  ty  be  made  over  to  the  new  Maha  >t.  In  the  plaint  it 
was  also  stated  that  *  he  Bera^i  Sadhus  had  unanimously  declared  the 
defendant  unlit  lor  Mahauiship  and  had  in  his  place  elected  P.  D.  to 
be  Mahant  The  Lower  Appellate  Court  found  that  the  defendant  was 
stilt  de  facto  Mahant  even  though  P.  U.  might  be  d^  jure  Mahant 

tield,  that  the  suit  was  one  such  as  is  contemplated  by  section  92  of 
the  Code  of  Civil  Procedure  and  it  was  not  necessary  to  implead  P.  D. 
as  a  co-plaintiff. 

Held  also,  bhar.it  was  not  necessary  to  stamp  the  phiint  with  a  Court* 
fee  stamp  oaleu  ;tte>i  ad  valorem  oil  me  v.iIuh  of  the  ti  ust  property. 

2   L.  R.  2  j  All    i  1 2  ^i    7)  and  53  P    Li    '909,  p.  182   referred  to. 

Semite,  that  the  death  of  uueut  the  pia  utili's  m  a  suit  uuder  section  92 
of  the  i  ode  would  nut  cause  the  abatement  of  the  suit. 

2.  L.  R.  40  Mud.  1U,  referred  to 

...    No.  97  P.  R.  1918 
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(11)  Section  144. 

Application  under  this  section  for  restitution,  not  an  application  for 
execution. 

See  Civil  Procedure  Code,  18S2. 

...    No.  67  P.  R,  1918. 

a,.  ...  ...  ••• 

(12)  Section  151  and  order  21,  rule  58. 

Whether  the  rule  is  applicable  to  property  diredei  to  be  soil  under  a 
mortgage-decree,  and  whether  Court  can  entertain  any  application  for  claim 
to  such  property — Revision. 

Held,  th&t  order  21,  rale  58  of  the  Code  of  Civil  Procedure,  does 
not  apply  when  the  property  in  dispute  is  directed  to  be  sold  under  a 
mortgage-decree,  and  the  mere  fact  that  there  has  been  an  unnecessary 
attachment  does  not  make  the  rule  applicable. 

I.  L.  B.  4  Bom.  515,  referred  to— also  L  L.  R.  13  Bom.  98  ,and 
I.  L.  B.  14  Col.  631. 

Held  also,  that  in  such  a  case  a  Court  has  no  jurisdiction  to  entertain 
any  application  for  claim  or  to  pass  any  order  upon  it  (.notwithstand- 
ing the  provisions  of  section  15 1  of  the  Code)  and  if  it  does  the  ohiei 
Court  will  exercise  its  power  of  revision. 

18  Indian  Cases  2 15,  followed. 

..    No.  58  P.  R.  1918. 

•  •  t  •••  •••  '** 

(13)  Order  2,  rule  2. 

Mortgage  and  lease  forming  one  transaction—suit  for  principal  mortgage 
mo-ey  whether  barred  by  previous  suit  for  rent  institute  i  alter  mortgage  had 
become  due. 

Held,  that  where  a  mortgage-deed  and  a  contemporaneous  base 
form  in  reality  one  transaction  (the  latter  merely,  providing  a  mode  tor 
realising  interest)  a  previous  suit  for  rent,  instituted  after  the  p.incipal 
mortgage  debt  had  become  due,  bars  a  subsequeut  suit  for  recovery  ot 
the  principal  and  interest  due  on  the  mortgage,  vide  order  %  rnle  I  of 
the  Code  of  Civil  Procedure. 

177  P.  W  R.  1916,  /.  L.  R.  4  All  43\  /.  L.  R.  19  All  496,  1.  L.  B. 
26  Mad.  662  (F.  B.)  and  23  P.  R.  i907,  referred  to. 

...      No.  69  P.  R.  1918. 
...  ••«  ••• 

(14)  Ordeb  2,  RULE  2. 

Suit  for  redemption— whether  barred  by  previous  suit  alleging  that  the 
mortgage  wis  more  tha-i  pail  up  by    what    tne   mortgagees  hid  realised 

and  claiming  the  excels  amount. 

The  plaintiff  first  brought  a  civil  suit  claiming  that  defendants  had 
realised  even  more  thau  was  due  to  them  under  their  mortgage. ^nnd 
asking  for  a  decree  for  Rs.  100.     i'his  suit  was  dismissed,   the    Court 
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holdiDg  that  the  mortgage  debt  bad  not  been  paid  off.  Plaintiff  now 
sues  to  r  deem  on  payment  or  Rs  300  of  whatever  sum  may  be  found 
to  be  due. 

Held,  that  the  present  suit  is  barred  by  order  2,  rule  2  of  the  Code 
of  Civil  Procedure,  as  at  the  date  of  the  former  suit  the  plaintiff  could 
have  sued  fur  redemption. 

...    No.  119  P.  R  1918. 

(15)  OliDEB  2    RULE  2  AND  ORDKR  34,  RULR  14. 

Whether  principle  of  section  99,  Tranter  of  Property  Act.  i*  still  aopli- 
cable  in  the  Pun j  <b  aii'l  whether  suit  tor  prici?al  mortgage  money  is 
barred  by  previous  suit  for  interest  only 

Held,  that  the  principle  of  section  99  of  the  Transfer  of  Property 
Act  can  no  longer  be  applied  to  the  Punjab,  the  Legislature  having 
repealed  that  sec  ion  and  substituted  therefor  order  34,  rule  1 4  <  I ) 
of  the  Code  of  Civil  Procedure,  1908,  which  is  expressly  inapplicable 
to  this  Piovinre 

18  P    H.    916,  referred  to. 

2  P.  F.  1907,  distinguished. 

Held  also,  that,  order  2,  rule  2  of  the  Code  of  Civil  Procedure  bars 
a  suit  for-  principal  and  interest,  due  on  a  mortgage  where  the  plaintiff- 
mortgagee  ha-*  previously  sued  ami  obtained  a  decree  for  interest  only 
when  he  could  have  sued  for  the  principal  as  well. 

...      No.  88  P.  R  1918 

(16)  ObDPR  5,  RULES  10 — 19. 

Service  of  summons  —where  procedure  liil  down  in  rule  17  has  not  been 
observed— Ihnit'ition  for  application  to  set  aside  an  ex  parte  decree- 
Indian  Limitation  Act,  IS  of  liJOrt  article  1 64 

Held,  that  there  are  3  modes  of  serving  a,  summon  on  a  defendant  :— 

(1)  by  delivery  of  a  copy  of  tbe  summing  to  the  defeniant  per- 
sonally or  to  an  agent  or  som  <one  on  bis  behalf  and  by  obtaining  tbe 
signature  of  the  person  to  whom  the  said  o  py  is  delivered  to  an 
ack  owle  lament  of  service  endorsed  on  the  original  summons  (vide 
order  5,  rules  10  to  16  and  18  of  the    'ode  of  Civil  Procedure), 

(2)  as  laid  down  in  rule  17,  by  affixing  a  copy  of  the  summons  od 
the  defendant's  residence  or  place  of  business  When  this  method  is 
adopted  tbe  provisions  of  rule  19  have  to  be  complied  with  and  the 
Court  oonoerned  has  to  decide  whether  the  summons  has  -or  has  not 
been  duly  "served,"  and 

(3;  by  effecting  substitute  service  as  laid  down  in  rule  20. 

Held  also,  that  service  has  not  been  duly  effected  when  a  copy  of  the 
summons  has  been  given  to  the  defendant  who  has  refused  to  sign 
the  required  acknowledgment  and  no  copy  of  the  summons  has  been 
affixed  to  the  defendant's  house  as  required  by  rule  17. 

I.  L.  It    lb  Bom.  117,  referred  to. 

Held  however,  that  as  defendant  in  this  case  had  knowledge  of  the 
ex  parte  decree  more  than  30  days  before  the  date  of  his  application  to 
set  it.  aside,  the  application  was  barred  by  limitation  (vide  Article  164 
of  the  Limitation  Act). 

...       No  99  P,  R.  1918« 


y 
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(17)  Order  7,  rule  6. 

Limitation — proper  procedure  of  first  Court  where  plaint  does  not  set 
out  the  exemption  from  law  of  limitation  claimed  by  plaintiff — Indian 
Limitation  Act,  IX  of  lV;0b,  section  3.  . 

Held,  that  the  provisions  of  oider  7,  rule  6  of  the  Code  of  Civil 
Procedure  should  be  construed  in  a  reasonable  and  liberal  spirit  and 
save  under  very  exceptional  circumstances  the  Court  of  first  instance 
should  allow  the  plaintiff  to  amend  his  plaint  so  as  to  state  the  ground 
of  exemption  from  the  law  of  limitation. 

I.  L.R.31  Cal.  195  and  83  P.  R.  19)4,  distinguished. 

...    No.  102  P.  R.  1918, 

(18)  Order  23,  rule  3  and  order  43,  rule  1  (m). 
Appeal  from  order  under  order  23,  rule  3,  competent. 

See  Indian  Oaths  Act,  1873. 

„.      No.  83  P.  R.  1918. 

\        (19)  Order  30,  rules  1  and  6. 

Eight  of  vlaiotiff  suing  a  firm  to  know  who  the  persons  constituting  the 
firm  are — meaning  of  word  "  individually  "  in  rule  6. 

Held,  that  under  order  30,  rule  1  of  the  Code  of  Civil  Procedure  a 
pl-iintiff  suing  a  firm  is  enti'led  to  know  who  the  persons  are  who 
constitute  that  firm  and  the  information  cannot  be  withheld. 

Held  also,  that  the  word  "individually  "  in  rule  6  of  the  order  is 
not  synonymous  with  "  in  person  "  ;  no  partner  can  be  forced  under 
this  rule  to  appear  in  person,  but  in  his  absence,  after  service  of 
summons,  he  will  be  dealt  with  ex  parte  and  if  appearance  is  put  in  for 
him,  it  will  be  reckoned  as  his  individual  appearance. 

...      No.  78  P  R.  1918. 

(20)  Order  41,  rule  4. 

Appeal  by  several  appellants  on  ground  common  to  all — death  of 
one  of  them — whether  appeal  can  proceed  on  the  whole  case. 

See  Abatement'^!). 

~      No.  84  P.  R.  1918. 

(21)  Order  41,  bule  23. 

Questions  of  fact  cannot  be  gone  into  in  an  appeal  from  an  order  of 
remand. 

See  Pre-emption  (9). 

...    No.  109  P.  R.  1918. 

(22)  Schedule,  II,  para.  5. 

Appointment  of  a  new  arbitrator  in  place  of  one  refusing  to  act 
—by  whom  to  be  made — Indian  Arbitration  Act,  IX  of  1889,  section  8. 

Held,  that  the  appointment  of  a  new  arbitrator,  in  place  of  one  who 
refused  to  act,  must  be  made  by  both  the  parties  and  not  solely  by 
the  party  who  has  been  served  with  a  written  notice  under  the  con- 
cluding portion  of  para.  5(1)  of  Schedule  II  of  the  Code. 

Indian  Arbitration  Act,  IX  of  1 889,  section  8,  referred  to. 

...   No.  112  P.  R.  1918. 
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(23)  Schedule  II,  clauses  17  and  19. 

Application  to  file  in  Court  an  agreement  to  refer  to  arbitration'— after 
death  of  one  of  the  arbitrators  therein  appointed. 

Beli,  that  an  agreement  to  refer  a  matter  in  dispute  to  several 
speoified  arbitrators  becomes  incapable  of  performance  when  one  of 
those  arbitrators  dies,  and  if  such  death  tnkes  plice  before  an  applica- 
tion is  mfjde  m  der  clause  17,  schedule  II  of  the  Code  of  Civil 
Procedure  this  is  sufficient  reason  for  refusing  to  file  the  agreement  in 
Court,  and  the  Court  could  not  make  an  order  of  reference  under 
sub-clause  (4)  of  the  clause. 

Held  also,  that  clause  19  only  comes  into  operation  when  an  order  of 
reference  has  been  .made  undei  clause  17. 

12  Beng.  L   B.  Appendix  13,  and  42  Indian  Cases  911,  referred  to. 

I.  L.  21.  8  All  340,  I.  L.  It  17  Mad.  498,  and  1.  L.  B.  3d  All.  743 
(P.  C),  distinguished. 

...      No.  71  P  R.  1918. 


COLLATERAL  PURPOSE. 

nregistered  docuu 
iteral  purpose. 

See  Unregistered  Document. 


Unregistered  document — how    far  admissible  in  evidence  to  prove 
collateral  purpose. 


...      No.  23  P.  R.  1918, 

COLLECTOR. 

Power  of — to  deal  with  any  claim  made  to  him  before  giving  his 
award. 

See  Land  Acquisition  Act,  1894. 

...      No.  60  P.  R.  1918. 

COMMITTEE. 

Co-operative  Benefit  Society— whether  subscriber  can  claim  a  refund  of 
his  subscription — onus  proband  i. 

Plaintiff  sued  for  a  refund  of  his  subscriptions  to  the  '*  Committee  " 
managed  by  defendant  on  the  gi'ound  that  the  latter,  owing  to  certain 
family  squnbbles,  refused  to  accept  any  more  subscriptions  from  him- 
It  appeared  that  the  M  Committee  "  was  a  sort  of  Co-operative  Benefit 
Society  consisting  of  27  members.  The  modus  operandi  was  that  each 
member  paid  a  monthly  subscription  and  that  the  total  subscriptions 
for  each  month  were  collected  in  a  single  '  pool  "  and  were  made 
over  to  each  subscribing  member  in  turn  until  all  the  members  had 
taken  it  once  when  the  cycle  began  again. 

Held,  that  if  it  was  plaintiff  who  Jrefused  to  continue  his  subscrip- 
tion, plaintiff  must  prove  that  he  has  a  right  to  a  refund  and  if  so 
when  ;  but  if  the  defendant  is  responsible  tor  the  bieach,  the  burden 
of  proving  that  no  refund  is  claimable  lies  on  her. 

-nm  »•  ..  ..      No.  77  P.  R,  1918. 
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COMPANIES  (IN  LIQUIDATION). 

(1)  Order  for  call  on  contributories  —necessity  of  application,  and  timely 
notice* 

Held,  that  before  an  order  can  be  made  for  a  call  on  contributories, 
there  should  be  a  petition  to  the  Oourt  as  required  by  rale  53  of  the 
rules  made  by  the  Chief  Court  und»r  section  24'3  of  the  Companies  Act, 
1913,  and  notice  in  form  34  should  be  served  four  clear  days  before  the 
date  of  the  hearing  ou  each  contributory  unless  the  Judge  directs  that 
personal  service  be  dispersed  with  and  advertisement  in  form  35  be 
substituted  therefor.  In  the  latter  case  the  advertisement  should  be 
published  in  sufficient  time  to  enable  absent  contributories  to  come  to 
the  Oourt  in  response  to  the  general  notice  and  show  cause.  If  these 
essential  rules  are  disregarded,  the  order  for  a  cUl  cannot  be 
maintained. 

No.  1  P.  R.  1918. 

(2)  Deposit  receipt  in  favour  of  several  depositors — whether  liquidator 
can  pay  dividend  without  obtaining  a  discharge,  from,  all  the  depositors. 

Held,  that  where  there  is  a  deposit  in  favour  of  several  persons  not 
payable  to  "  either  or  survivor  "  a  liquidator  is  not  bound  to  pay  a 
dividend  to  any  one  or  more  of  the  joint  holders  of  this  fixed  deposit 
receipt  without  obtaining  a  discharge  from  all  of  them. 

68  P.  R.  1917  (F.  B.),  referred  to. 

...    No.  28  P.  R.  1918. 

(3)  Questions  settled  by  liquidating  Oourt  —whether  liable  to  be  re-opened 
by  a  regular  suit — review  of  order  after  appeal  from  it  has  been  rejected. 

Held,  that  questions  decided  by  the  liquidating  Oourt  cannot  be  re- 
opened by  a  regular  suit. 

Held  also,  that  a  liquidating  Court  cannot  review  its  order  after  an 
appeal  from  that  order  has  been  rejected  by  the  Chief  Court  as  barred 
by  limitation. 

...    No.  40  P.  R.  1918. 

(4)  Contributories  —fraud  or  misrepresentation — ratification — repudia- 
tion by  person  having  the  means  of  discovering  the  truth  with  ordinary 
diligence  —  Indian  Contract  Act  IX  of  i 87 '2,  section  19,  exception  —whether 
shareholder  can  repudiate  his  shares  after  commencement  of  the  liquidation, 

The  facts  were  that  the  respondent  K.  S.  applied  for  10  shares 
and  90  shares  on  the  27th  May  i9ll  and  31st  August  respectively j 
that  the  shares  were  duly  allotted  to  him  ;  that  he  acted  as  a  director 
and  was  re- appointed  after  resigning  the  office  once,  that  he  attended 
the  meetings  i  f  the  board  of  directors  and  also  the  general  meeting 
of  the  shareholders ;  that  he  was  signatory  to  the  report  issued  by 
the  directors  on  17th  June  19  »3  to  the  effect  that  the  Company  was  a 
profitable  concern  ;  and  that  lastly  he  acted  for  a  shoit  period  as  the 
manager  of  the  Company. 

Held,  that  upon  these  facts,  even  if  the  contract  to  take  shares  was 
voidable  upon  the  ground  of  fraud  or  misrepresentation,..  K.  S.  ratified 
the  contract  and  was  consequently  precluded  from  denying  his 
liability  as  a  contributory. 
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Held  also,  that  as  regards  the  purchase  of  90  shares  K.  S.  being 
already  a  shareholder  of  the  Company  and  having  the  means  of  dis- 
covering its  financial  position,  even  if  his  consent  was  caused  by 
alleged  misrepresentation  or  fraud  the  contract  was  not  voidable—  vide 
the  exception  to  section  19  of  the  Contract  Act. 

Held  further,  that  after  the  commencement  of  the  winding-up 
proceedings  a  shareholder  cannot  have  his  contract  to  take  shares  set 
aside  on  the  ground  of  fraud  or  misrepresentation  unless  he  has  not 
only  repudiated  his  shares  but  has  also  taken  proceedings  to  have  his 
name  removed  or  asserted  his  right  to  repudiate  them  in  an  action  by 
the  Company  to  enforce  calls  upon  him,  before  the  commencement  of 
liquidation. 

„  ..  ...  ...  ...    No.  42  P.  R.  1918. 

(5)  Contributor ies—in  respect  of  shares  purchased  by  father  in  name  of 
his  minor  son. 

Held,  that  a  father  purchasing  shares  in  the  name  of  his  minor  son 
is  personally  liable  and  that  the  list  of  contributories  can  be  altered  by 
substituting  the  name  of  the  father  for  that  of  the  son, 

13  Eq.  566,  19  Eq.  5S8,  and  5  Gh.  App.  614,  referred  to. 

(1907)  1  Oh.  532  and  18  Oh.  D.  581,  distinguished. 

_  ...  ...  ...  ...    No.  51  P.  R.  1918. 

(6)  Leave  to  continue  a  suit  against  the  Company  —when  to  be  given-~ 
Indian  Companies  Act,  VII  of  1913,  section  17  I. 

Held,  that  under  section  171  of  the  Companies  Act  leave  to  continue 
an  action  should  as  a  general  rule  be  given  only  where  some  qiiBstion 
arises  which  oannot  satisfactorily  be  determined  iu  the  winding-up 
proceedings. 

36  L.  J.  Ch.  312,  34  L.  J.  Ch.  <:4,  and  17  Equity  268,  referred  to. 

...    No.  93  P.  R.  1918. 

CONDITIONAL  SALE. 

(1)  Condition  of — in  a  mortgage — void,  whether  mortgagor  is  or  is 
not  s  member  of  an  agricultural  tribe. 

See  Punjab  Alienation  of  Land  Act,  1900  (1). 

p,  ...  ...  ...  ...    No.  31  P.  R.  1918. 

(2)  Suit  for  possession  as  fall  owner  after  expiry  of  year  of  grace  — 
limitation. 

See  Mortgage  {Conditional  Sale)  (4). 

...    No,  79  P.  R.  1918. 

See  alto  Mortgage  {Conditional  Sale). 
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CONSTRUCTION  OF  DEED. 

Award  —  allotting  property  but  restricting  power  of  alienation  by  the 
allottee  —ichether  heirs  of  latter  are  bound  by  the  testrictions. 

R.  C.  and  L.  N.,  brothers,  after  the  death  of  their  father  appointed 
an  arbitrator  to  partition  between  them  their  ancestral  property  viz.,  a 
haveli  and  a  shop  The  arbitrator  gave  his  award  on  the  13th  Septem- 
ber 1900  and  by  it  gave  the  havdi  valued  at  Rs.  5,000  to  R  C.  and 
the  shop  also  valued  at  Rs.  5,000  to  L.  N.  and  provided  that  R  C 
should  alone  be  responsible  for  the  debts  of  the  ancestral  business  and 
that  he  alone  should  recover  all  outstandings,  and  as  regards  the  shop 
it  further  provided  that  in  case  L.  N".  wished  to  sell  it  owing  to  pres-  • 
sing  necessity  he  must  sell  it  to  R.  C.  or  R.  (J.'s  descendants  at  the 
fixed  price  of  Rs.  5,<»00  and  that  he  should  not  be  competent  to  sell 
to  any  one  else.  On  '6th  February  1913,  after  the  death  of  both 
R.  C.  and  L.  N.  the  heirs  of  the  latter  sold  the  shop  to  one  D.  0.  for 
Rs.  10,00')  and  on  18th  April  1914  the  sons  of  R.  G.  brought  the  present 
suit  claiming  the  shop  at  the  price  fixed  in  the  arbitrator's  award. 
The  lower  Court  decreed  possession  of  the  shop  on  payment  of 
Rs.  5,000. 

Held,  that  the  restrictions  placed  on  the  sale  of  the  shop  being  in 
terms  confined  to  L.  N.  and  being  in  derogation  of  an  owner's  legal 
rights  were  not  binding  on  the  heirs  of  L  N.  and  that  the  sale  to  D.  C 
was  consequently  valid. 

...    No.  39  P.  R.  1918. 

CONTRACT  ACT. 

See  Indian  Contract  Act. 
CONTRACTS. 

Between  money  lender  and  expectant  heir — construed  in  India 
according  to  Indian  Contract  Act. 

See  Indian  Contract  Act,  1872  (1). 

No.  124  P.  R,  1918  (P.  C.) 

CONTRIBUTORIES. 

(1)  Necessary  notice  and  advertisement  before  call  can  be  made. 
See  Companies  (in  Liquidation)  (!)• 

...       No.  1  P.  R.  1918. 


(2)  In  respect  of  shares   purchased  by  father  in  name  of  his  minor 


son. 


See  Companies  (in  -Liquidation)  (5). 

...    No.  51  P.  R.  1918 

CO-OPERATIVE  BENEFIT  SOCIETY. 

Known  as   Committee — whether   member  entitled  to  refund  of  his 
subscription. 

See  Committee. 

No.  77  P,  R.  1918 
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COPIES. 

Copy  of  general  power-of-attorney  filed  with  plaint  not  liable  to 
stamp  duty. 

See  Indian  Stamp  Act,  1899  (2). 

...       No.  9  P.  R.  1918. 
,  COURT-FEE. 

(1)  Separate  appeals  by  several  defendants  against  a  decree  -passed 
against  them  all  — whether  full  Court- fee  on  each  appeal  is  required. 

The  Plaintiff-Company  sued  several  defendants  for  recovery  of 
Rs.  18,653- U-0  and  the  first  Court  granted  a  decree  for  the  amount 
claimed  against  all  the  defendants.  Two  of  the  defendants  brought 
separate  appeals,  the  first  on  an  ad  valorem  stamp  and  the  second  on  a 
Us.  2  stamp  on  the  ground  that  the  full  Court-fee  had  already  been 
paid  by  the  other  defendant  in  his  appeal. 

Held,  that  although  the  defendants  might  have  filed  a  joint  appeal, 
as  they  had  elected  to  present  separate  appeals,  each  must  bear  the 
full  amount  of  Court-fee. 


(2)   On  plaint  for  removal  of  a  Mahant. 
See  Civil  Procedure  Code,  1908  (10;. 


...    No.  91  P.  R.  1918. 


No.  97  P.  R.  1918- 


CROSS-OBJECTIONS. 

Cannot  be  rejected  merely  because  an  appeal  on  the  same  grounds 
was  rejected  by  reason  of  not  having  been  properly  presented. 

See  Second  Appeal  (2). 

...    No.  20  P.  R.  1918. 

CUSTOM  (ADOPTION). 

(1)  Of  daughters  son— Aroras—  Lahore  district — onus  probandi — 
Hindu  Law. 

Held,  that  adoption  of  a  daughter's  son,  beicg  opposed  to  Hindu  Law 
as  well  as  the  general  agricultural  custom  of  the  Province,  the  pre- 
sumption is  against  its  validity  and  a  person  relying  upon  a  special 
custom  or  ueage  must  prove  it. 

50  P.  E,  1893  (F.  B.),  referred  to. 

SO  P.  E.  1874,  77  P.  E.  1878,  35  P.  R.  1885,  and  57  P.  E.  1886, 
distinguished. 

79  P.  E.  1901,  dissented  from. 

Held  also,  that  no  special  custom  had  been  proved  in  this  case,  by 
which  such  an  adoption  is  valid  among  Aroras  of  the  Lahore  District. 

,..  No.  106  P.  R.  1918. 
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CUSTOM  (ADOPTION)— concld. 

(2)   Sarsut  Brahmans  of  Delhi — ceremonies — necessity  of  document  or 
formal  giving  and  taking  of  the  child. 

Held,  that  although  iu  the  Punjab  the  performance  of  au  elaborate 
ritual  or  religious  ceremony  is  unnecessary  to  the  validity  of  an 
adoption  there  must  be  a  formal  giving  and  taking  of  the  child  to 
be  adopted,  and  mere  treatment  is  insufficient.  In  other  words  the 
law  requires  from  the  adopter  a  manifestation  of  hia  unequivocal  in- 
tention to  clothe  the  adopted  with  the  legal  status  of  his  son.  Such 
a  manifestation  of  the  adopter's  intention  can  be  made  either  by  a 
formal  document  combined  with  proper  treatment,  or  by  a  formal 
giving  and  taking  of  the  child. 


No.  117  P.  R.  1918. 


CUSTOM  (ALIENATION). 


(1)  Status  of  collaterals  to  contest  alienation  of  land  in  ivhich  their 
grandfather,  as  a  Government  tenant,  had  acquired  occupancy  rights  and 
his  sons  {the  vendors)  acquired  full  proprietary  rights. 

The  grandfather  of  plaintiffs  was  a  Government  tenant  of  the  land 
in  dispute  and  acquired  occupancy  rights  therein.  He  was  succeeded 
by  his  sons  (the  defendants  1 — 3)  who  on  payment  of  Rs<  250  acquired 
full  prop; ietaty  rights  and  subsequently  sold  the  laud  for  Ks.  7,150. 
Plaintiffs  sued  for  a  declaration  that  the  sale  should  not  affect  their 
reversionary  rights. 

Held,  that  as  the  occupancy  rights  merged  in  the  proprietary  rights 
and  these  were  acquired  by  the  alienors  themselves  and  were  conse- 
quently not  ancestral  qua  the  plaintiffs,  the  latter  had  by  custom  no 
locus  standi  to  challenge  the  alienation. 

...      No.  5  P.  R.  1918. 

(2)  Necessity— money  spent  on  defence  of  head  of  family  on  a  criminal 
charge. 

Held,  that  by  custom  money  raised  on  ancestral  lauds  for  the  pur- 
poses of  the  defence  of  the  head  of  the  family  on  a  criminal  charge  is 
money  raised  for  a  valid  necessity. 

I,  L.  11  34  All.  A,  referred  to. 

...    No.  22  P.  R.  1918. 

(3)  Village  common  land—  Abadi  deh  — Mauza  Tnto  Mazara — Dis- 
trict Hoshtarpur — right  of  non-proprietors  to  sell  their  sites. 

Held,  that  a  custom  had  been  established  accordiug  to  which  the 
non- proprietors  of  Mauza  Tuto  Mazara  in  the  H<>shiarpur  District 
have  the  right  to  sell  their  sites. 

9  P.  11.  1882  and  13  and  50  P.  R.  1889,  referred  to. 

...     No.  35  P,  R.  1918 

(4)  Necessity — whether  decree  declaring  that  an  alienation  shall  not 
affect  the  plaintiff -reversioners  rights  after  the  death  of  tlie  vendor  except 
to  tlie  extent  of  the  amount  raised  for  necessity  can  be  made  against  a 
person  who  has  acquired  the  property  under  a  decree  for  pre-emption. 
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CUSTOM  (ALIENATION)— 

Held,  that  a  suit  by  the  reversioners  for  a  declaration  that  an  alien- 
ation shall  not  affect  their  reversionary  rights  except  to  the  extent 
of  the  amount  raised  for  necessity  is  competent  against  a  person  who 
has  acquired  the  property  under  a  decree  for  preemption,  in  the 
same  way  as  against  the  original  vendee — pre-emption  being  simply 
a  right  of  substitution,  entitling  the  pre-emptor  to  stand  in  the  shoes 
of  the  vendee  in  respect  of  all  rights  and  obligations  arising  from  the 
sale. 

l.L  R.l  All.  775  (F.  B.)  per  Mahmud  J.  and  49  P.  L.  R.  1902, 
referred  to. 

...    No.  54  P   R.  1918. 

(5)  Will  by  sonless  proprietor  devising  whole  of  his  ancestral  property 
to  daughter  in  presence  of  a  brother  and  nepheiv—Mair  Rajputs,  Chak~ 
ical  Tahsil,  Jhelum  District. 

Held,  that  by  custom  among  Mair  Rajputs  of  the  Chakwal  tahsil  of 
the  Jhelum  district  a  sonless  proprietor  is  competent  to  devise  the 
whole  of  his  ancestral  estate  in  favour  of  his  daughter  in  the  presence 
of  his  brother  and  nephew. 

22  P.  R  1904,  93  P.  R.  1885  and  96  P.  R.  19G7,  referred  to  :  also 
Rattigan's  Customary  Law  (8th  edition),  paragrah  59,  remark  2. 

...    No.  87  P.  R.  1918. 

(6)  Exchange  of  pari  of  occupancy  holding  for  proprietary  rights  in 
the  remainder — character  of  the  latter  where  occupancy  holding  had  been 
ancestral — status  of  next  heir  to  challenge  alienation  of  it. 

One  K.  was  an  occupancy  tenant  of  a  plot  of  39  kanals,  1 9  mar las 
of  land-  He  and  his  landlords  came  to  an  agreement  by  which  the 
landlords  gave  up  their  proprietary  rights  in  20  kanals  of  this  plot 
in  favour  of  K.,  and  K.  gave  up  his  occupancy  rights  in  the  remain- 
ing 1H  kanals,  19  marlas  Out  of  the  20  kanals  K.  then  sold  15 
kanals,  7  marlas  to  one  M.  The  plaintiff,  a  brother  of  K.,  sued  for 
the  usual  declaration  in  respect  of  this  sale.  Admittdly  the  occu- 
pancy holding  was  ancestral  and  plaintiff  was  the  successor  on  K.'s 
death. 

Held,  that  the  transaction  between  K-  and  his  landlords  was  an 
exchange,  aod  following  57  P.  R.  1910,  that  the  character  of  the 
land  acquired  under  it  was  the  same  as  that  of  the  land  parted  with, 
i  e.,  in  this  case  it  was  ancestral  and  consequently  plaintiff  had  s'atus 
to  bring  the  present  suit. 

C.  A.  304  of  1897  (unpublished),  referred  to. 

...No.   120  P.   R.   1918. 

(7)  Creation  of  occupancy  rights^ status  of  collaterals  to  challenge 
same. 

Held,  that  the  creation  of  occupancy  rights,  being  a  trausfer  of 
valuable  lights,  can  be  challenged  by  the  heirs  in  accordance 
with  the  well  recognised  principles  of  Customary  Law. 

69  P.  R.  1900,  following  89  P.  R.  1898  (P  B.),  approved. 

16  P.  R.  1906,  not  followed. 

...  No.  125  P.  R.  1918. 
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CUSTOM  (COMMON  LAND). 

Shamilat — abadi  —  mortgagee  of  some  of  the  proprietors  erecting  a  ivalled 
enclosure — ivhether  suit  by  other  proprietors  for  a  mandatory  injunction 
is  competent  without  proof  of  substantial  damage. 

Certain  of  the  proprietors  mortgaged  4  kanals  4  marlas  out  of  the 
abadi  shamilat  and  the  mortgagees  erected  a  wa'led  enclosure  in 
which  to  keep  their  cattle.  The  other  proprietors  first  sought  to 
get  the  mortgage  set  aside,  but  failed.  They  then  brought  the  pre- 
sent suit  for  a  mandatory  injunction  directing  the  removal  of  the 
enclosure. 

Held,  that  the  suit  was  not  maintable  in  the  absence  of  proof  that 
the  erection  of  the  walled  enclosure  had  actually  caused  suoh  material 
and  substantial  injury  as  could  not  be  remedied  on  a  partition  of 
the  joint  land. 

54  P.  B.  1888,  187  P.  R.  1889  and  54  P.  R.  1892,  referred  to,  also 
Rattigan's  Customary  Law,  para.  225,  explanations  I  and  2,  and 
para.  235. 

...    No.  29  P.  R.  1918. 

CUSTOM  (DAUGHTER'S  ESTATE). 

Liability  of  lather's  estate  in  her  hands  for  his  debts. 

Held,  that  as  a  daughter  is  not  an  agnate  and  derives  her  title,  not 
from  the  common  ancestor  but  from  her  father,  she  represents  her 
father  and  his  estate  in  her  hands  is  liable  for  his  debts. 

4  P.  R.  J 913  (F.  B.),  distinguished. 

...    No.  12  P.  R.  1918. 

CUSTOM  (SUCCESSION). 

( 1 )  Non-ancestral  property — daughter  or  distant  collaterals— Jats  of 
Mauza  Galwehra — Lahore  District. 

Held,  that  the  defendants,  distant  collaterals,  had  failed  to  prove 
that  among  Jats  of  Mauza  Galwehra  of  the  Lahore  District  they 
excluded  a  daughter  in  succession  to  non-ancestral  property. 

Oustoinaiy  Law  of  the  Main  Tribes  in  the  Lahore  District  by 
G.  C.  Walker,  page  10,  and  Customary  Law  of  the  Lahore  District 
by  R.  C.  Bolster,  page  33,  referred  to 

...      No.  4  P.  R.  1918. 

(2)  Sister  and  sister's  son  or  proprietary  body — Status  of  farmer  to 
claim  pre-emption— Punjab  Pre'emption  Act)  I  of  1913,  section  15  (a)  and 
(b)  thndly. 

Held)  that  by  custom,  in  the  absence  of  collaterals,  a  sister  or  a 
sister's  son  has  a  right  of  succession  which  is  preferable  to  the  rights 
of  the  propiietary  body  or  Government,  especially  in  villages  which 
are  not  homogeneous  and  are  composed  of  proprietors  belonging  to 
different  religions,  different  castes,  and  different  tribes, 

117  P..R.  1901  and  95  P.  R.  1905,  referred  to. 

Held,  consequently,  that  such  a  sister  or  sister's  son  has  a  right  to 
claim  preemption  under  section  15  (a)  and  (fe)  thirdly  as  a  person 
entitled  to  inherit  the  property  sold. 

*o.    No.  65  P.  R.  1918. 
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CUSTOM  (SUCCESSION)— contd, 

(3)  Kan  jars  — whether  brothel-keeper  succeeds  to  property  ofNauchis— 
immoral  custom- 
Held,    that  a   castoni   by    which    a   brothel-keeper    succeeds  to  the 

property   of  a   Nauchi  or    slave    kept  for  tbe  purpose  of  prostitution 
could  by  reason  of  its  immorality  have  no  legal  force. 

...    No.  75  P.  R.  1918. 

(4)  To  gifted  land — reversioners  of  donor  in  presence  of  donee's  daughter  s 
60ll — res  judicata — point  of  custom  wrongly  decided  in  a  previous  suit— 
necessary  issue. 

K.  and  C.  gifted  land  to  their  sister's  son  B.  On  death  of  B.  his 
widow  succeeded  and  made  a  gift  of  part  of  the  land  to  her  daughter's 
son  T.  U.  The  present  defendants,  the  agnate*  of  K.  and  C  ,  brought 
a  suit  for  a  declaration  that  the  gift  by  the  widow  of  B  should  not 
afftct  their  reversionary  rights.  During  the  pendency  of  the  suit 
the  widow  died  so  the  suit  was  changed  into  one  for  possession. 
It  was  held  ihat  upon  the  donee  dying  souless  the  property  gifted 
would  revert  to  the  collaterals  of  the  donors  ,It  was  however 
also  held  that  as  the  reversioners  with  the  exception  of  one  B.  had 
acquiesced  in  the  gift  their  suit  should  be  dismissed  B.  was  given  a 
decree  for  his  l/6th  share.  The  rest  of  the  land  which  was  not  the 
subject  of  the  gift  by  the  widow  of  B.  to  T.  0.  is  now  in  dispute  and 
the  questions  are  (I)  whether  T.  0.  daughter's  son  of  the  origiual 
donee  is  entitled  or  the  defendants  who  are  reversioners  of  the  original 
donors  and  (2)  whether  the  erroneous  decision  on  the  question  of 
customs  operate  as  res  judicata  in  the  present  suit. 

Held,  that  there  is  no  reversion  to  the  collaterals  so  long  as 
descendants  of  the  donee,  whether  in  the  male  or  female  line,  are 
existing  and  that  consequently  the  daughter's  son  of  the  original  donee 
was  entitled  to  the  land  in  preference  to  the  collaterals. 

84  P.  R.  1909  and  G8  P.  R.  1911,  referred  to. 

Held  also,  that  the  decision  in  the  former  case  on  the  poiut  of 
custom,  though  erroneous,  was  res  judicata  in  regard  to  those  parties 
in  respect  of  whom  it  was  a  necessary  issue  for  the  decision  of  the  case 
and  consequently  t lie  previous  decision  was  not  biudiug  in  respect  of 
reversioners  who  were  found  to  have  acquiesced  in  the  gift  but  only 
in  respect  of  IS.  who  had  not  acquiesced  in  it. 

...    No.  82  P.  R.  1918. 

(5)  Ancestral  property — daughter  or  collaterals  in  6th  degre< — Manj 
Rajputs  of  village  Talwandi  Rai,  Tahsil  Jagraon,  District  Ludhiana — value 
of  instances  among  otlier  tribes  of  neighbouring  districts  and  of  entries  in  a 
Hiwaj-i-am  in  favour  of  females — onus  probaudi. 

Held,  that  as  the  entry  in  the  Riicaj-i-am  was  in  favour  of  the 
daughter  the  onus  was  upon  the  plaintiffs,  collaterals  in  the  6th  degree, 
to  prove  that  by  custom  among  Manj  Rajputs  of  village  Talwandi 
Rai,  Tahsil  Jagraon,  District  Ludhiana,  they  had  a  preferential  right 
to  the  defendant,  the  daughter,  in  succession  to  ancestral  laud  and 
that  they  had  failed  to  discharge  this  onus. 

45  P.  R.  1917  (P.  0.),  referred  to. 

139  P.  R.  1892,  distinguished. 
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CUSTOM  (SUCCESSION)— concld. 

Held  also,  that  as  the  Manj  Rajputs  are  a  leading  tribe  in  the 
Ludhiana  District  instances  from  neighbouring  districts,  i.e  ,  Hoshiar- 
pur,  Ferozepore  and  Patiala  among  tribes  of  inferior  importance  are 
of  some  value  owing  to  contiguity  and  the  probability  that  the  tribes 
in  question  follow  a  similar  custom. 

Held,  further,  that  the  Biwaj-i-am  in  this  case  is  of  special  value 
inasmuch  as  (1)  it  was  compiled  specially  for  the  village  in  which  the 
land  in  suit  is  situate  and  (2)  it  gives  expression  to  the  opinion  of 
males  in  favour  of  the  rights  of  females  at  a  time  when  no  litigation 
was  expected. 


34  P.  B.  1915  and  104  P.  B.  1914,  referred  to. 


(6)  To  h'use  of  a  kamin  in  the  village  abadi. 


No,  94  P.  R.  1918. 


Held,  that  by  ordinary  village  custom  a  near  collateral  of  a  deceased 
kamin  is  entitled  to  retain  possession  of  the  deceased's  house  in  the 
village  abadi. 

127  P.  L.  B.  1916,  referred  to. 

...    No.  116  PR.  1918. 

(7)  To  self -acquired  property  daughter1 s  sons  or  collaterals — Dhani 
Brahmins  of  Kamalia,  district  Montgomery  —  Riwaj-i-am — Wajib-ul-arz. 

Held  that  the  collaterals,  on  whom  the  onus  lay,  had  failed  to  prove 
that  by  custom  among  Dhani  Brahmins  of  Kamalia  they  succeeded 
to  acquired  property  in  preference  to  a  daughter's  sons. 

Rattigan's  Custom* ry  Law,  para.  23  (2),  referred  to. 

Beld  also,  that  in  the  absence  of  a  clear  statement  to  the  contrary 
an  entry  in  a  Biwaj-i-am  or  Wajib-ul-arz  refers  merely  to  ancestral 
property. 

...    No.  123  P.  R.  1918. 

D 

DAMAGES. 

Measure  of — when  a  tenant,  holds  over  wilfully  and  con- 
tumaciously. 

See  Civil  Procedure  Code,  1908  (3). 

...      No.  70  P.  R.  1918. 

DAUGHTER. 

(1)  Succession  by — to  non-ancestral  property — in  preference  to 
dii-tant  collaterals — Jats — Lahore  District. 

See  Custom  (Succession)  (1). 

No.  4  P.  R.  1918. 


xiiv  INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 


DAUGHTER— conclcl 

(2)  Will  by  sonless  proprietor  devising  whole  of  his  ancestral  pro- 
perty to  daughter  in  presence  of  a  brother  and  nephew — valid  among 
Mair  Rajputs,  Jhelura  district. 

See  Custom  (Alienation)  (5). 

...      No.  87  P.  R.  1918 

(3)  Succession  of — to  ancestral  property  in  preference  to  collaterals 
in  6th  degree — Manj  Rajputs,  Ludhiana  district — onus  probandi~- 
where  Riwaj-i-am  is  in  favour  of  daughter. 

See  Custom  (Succession)  (5). 

...      No.  94  P.  R.  1918. 

DAUGHTER'S  SON. 

(1)  Has  preferential  right  to  collaterals  of  donor  in  succession  to 
land  gifted  to  his  grandfather. 

See  Custom  (Succession)  (4). 

...      No.  82  P.  R.  1918. 

(2)  Adoption  of  —Aroras  —Lahore  district. 
See  Custom  (Adoption)  (1). 


No.  106  P.  R.  1918. 


DEATH. 


(1)  Of  appellant — appeal  cannot  be  dismissed  against  a  dead    man. 
See  Indian  Limitation  Act,  1908  (17). 

...      No.  96  P.  R.  1918. 

(2)  Of  one  of  the  plaintiffs  in  a  suit  under  section  92  of  the  Code  of 
Civil  Procedure,  does  not  cause  abatement  of  the  suit. 

See  Civil  Procedure  Code,  1908  ( 10). 

...      No.  97  P.  R.  1918. 
DECLARATORY  SUIT. 

(1)  that  land  in  suit  has  under  a  private  partition  become  the  pro- 
perty of  plaintiffs — value  for  purpose  of  jurisdiction. 

See  Suits  Valuation  Act,  IS 87. 

...      No.  81  P.  R.  1918. 

(2)  Not   admissible — where  plaintiff  could    sue    for    ejectment   of 
defendant. 

See  Specific  Relief  Ac,  1877. 

...   No.  118  P.  R.  1918- 
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EASEMENT. 

(  • )  Right  to  use  of  a  watercourse — actual  user  before  obstruction  for 
more  than  19  but  less  than  20  years — limitation — Indian  Limitation  Act, 
IX  of  1908,  section  26. 

The  plaintiffs  began  to  use  the  watercourse  on  the  17th  A,pril  1836 
and  continued  to  use  it  until  the  15th  November  1 915,  when  the 
defendant  interfered.  The  present  suit  was  instituted  before  expiry 
of  one  year  from  date  of  such  interference. 

Held,  that  as  it  was  not  pleided  that  the  watercourse  had  been  used 
by  plaintiffs  with  his  (defendant's)  permission,  it  must  be  taken  that 
plaintiffs'  enjoyment  was  nee  vi  nee  clam  nee  precario 

Held  also,  that,  although  the  period  of  actual  eujoyment  was  in  this 
case  only  19  years  6  months  and  19  days,  the  obstruction  by  defen- 
dant not  having  been  acquiesced  in  for  one  year  must  be  ignored  for 
the  purpose  of  calculating  the  period  of  20  years  laid  down  in  section 
*_'6  of  the  Limitation  Act  {vide  explanation  to  that  section). 

52  B.  B.  468  per  Tiudal,  0.  J.,  and  Halsbury's  Law  of  Kngland,  Vol. 
II  p.  273,  referred  to. 

Held  also,  that  as  the  period  of  actual  enjoyment  and  the  period 
after  obstruction  up  to  the  date  of  institution  of  suit  together  made 
up  the  full  period  of  20  years  and  this  period  ended  within  two  years 
next  before  institution  of  suit,  the  plaintiffs  had  established  their 
right  of  easement. 

(1895)  2  Ch.  708  ;  referred  to. 

...     No.  48  P.  R.  1918. 

(2)  Of  supply  of  water  from  a  natural  stream. 
See  Indian  Limitation  Act,  1908  (7), 

No.  57  P.  R.  1918 

ESTOPPEL. 

Between  father  and  vendee  from  son  -where  father  has  purchased 
the  property  in  the  name  of  his  son 

See  Benami  Transaction. 

...       No.  73  P.  R.  1918 

EVIDENCE. 

Unregistered  document— how  far  admissible  for  collateral  purpose. 
See  Unregistered  Document. 


EX  PARTE  DECREE. 

Limitation  for  application  to  set  it  aside. 
See  Civil  Procedure  Code,  1908  (16). 

EXECUTION  OF  DECREE. 


No,  23  P.  R  1918. 


No.  99  P.  R.  1918. 


P)  Application  for  rateable  distribution  of  sale-proceeds  of  "  move- 
ables," not  admissible  after  realization  of  such  assets. 

See  Civil  Procedure  Code,  1908  (9). 

...      No.  33  P.  R.  1918. 
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EXECUTION  OF  DECREE— concld. 

(2)  By  Courl  to  whom  decree  has  been  transferred  for  execution, 
and  within  whose  jurisdiction  only  part  of  the  immoveable  property 
covered  hy  the  decree  is  situate. 

See  Civil  Procedure  Code,  1908  (7). 

...      No.43R  R.  1918. 

F 

FIRM. 

Right  of  plaintiff  suing  a  firm  to  know  who  the  persons  constitut- 
ing the  firm  are — 

See  Civil  Procedure  Code,  1908  (19). 

...  No.  78  PR.  1918. 
FORECLOSURE  PROCEEDINGS. 

Under  Regulation  XVII  ot  1806— omission  in  notice  of  mention  of 
the  shamilat. 

See  Mortgage  {Conditional  sale)  (1). 

...       No.  17  P.  R,  1918. 
FRAUD. 

Whether  shareholders  can  repudiate  shai'es  on  account  of  fraud 
after   commencement  of  liquidation. 

See  Companies  {in  Liquidation)  (1). 

...      No  42  P.  R.  1918. 

G 

GOVERNMENT  TENANCY. 

Occupancy  tenancy  merges  in  the  proprietary  rights — and  the  pro- 
perty is  self-acquired  in  the  hands  of  the  purchaser  of  the  proprietary 
rights. 

See  Custom  {Alienation)  (1). 

...       No.  5  P.  R.  1918. 

GRAZING  RIGHTS. 

Claim  of  tenants  under  Wajib-uUam. 
See  Villaye  Common  Land  (4), 

...     No.  122  P.  R.  1918. 

GUARDIANS  AND  WARDS  ACT,  1890. 

Sections  l9  and  c0. 

(I)    Whether  natural  guardian  who  has  taken   out    a    certificate    under, 
the    Act   can    alienate    without   /crmission   of   the  Court— also  whether  a 

sale  can  Ve  arot  ted  by  the  minor  when  the  ivhole  sale  price  teas  spent  in 
benefitting  him. 

Held,  that  n  certificated  guardian  under  the  Guardians  and  Wards 
Act  is  not  free  from  the  limitations  imposed  by  section  29  of  the 
Act  because  he  or  she  is  i  Iso  natural  guardiau.j 

(1905)  25  All.   W.  N.  122  (  .2.5),  referred  to 

/,  L.  B.  25  All.  59,  not  followed. 
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GUARDIANS  AND  WARDS  ACT,  1890— concld. 

field  also,  that  section  30  of  the  Act  gives  the  minor  a  right  to 
avoid  a  sale  made  in  contravention  of  section  29  even  if  the  whole 
of  the  sale  price  was  spent  in  benefitting  him. 

...    No.  61  P.  R.  1918. 

(2)  Sections  36,  37  and  41  (3). 

Suit  by  ward  against  the  legal  representatives  of  his  deceased  guardian 
for  account  and  amount  due  to  him. 

Held,  that  a  snit  by  the  ward  for  account  and  amount  due  to  him 
is  competent  against  the  legal  repiesentatives  of  his  deceased  guar- 
dian. 

18  Indian  Cases  876  and  96  P.  R.  1886,  referred  to. 

I.  L.  P,  22  All.  332  and  78  P.  L.  B.  1911,  disapproved. 

...    No.  55  P.  R.  1918 

(3)  Sf.ction  41  (3). 

Necessity  of  express  order  to  discharge  guardian  from  his  liability  to 
render  accounts — competency  of  suit  for  rendition  of  accounts  in  absence  of 
such  order. 

Held,  that  in  order  to  relieve  a  guardian  of  his  liability  to  render 
accounts  to  his  former  ward  there  must  be  an  order  under  section  41 
(4)  of  the  Guardians  and  Wards  Act  in  express  terms  and  not  merely 
by  implication  and  until  such  an  order  is  made  a  suit  by  the  ward 
for  rendition  of  accounts  is  competent.  . 

7  Indian  Gases  214,  I.  L.  R.  34  Cal.  211,  and  5  Col.  W-  N.  207, 
referred  to. 


...    No.  25  P.  R.  1918. 


H 


HINDU  LAW. 

(1)  Adoption — of  an  orphan  boy — whether  valid — will  in  favour  of  a 
boy  ivhose  adoption  is  invalid — 'locus  standi  of  collaterals  of  deceased 
husband  to  challenge  bequest  by  zoidoio  of  property  inherited  from  her 
parents. 

FJeld,  that  under  Hindu  Law  an  orphan  boy  cannot  be  given  in 
adoption  by  his  grand-uncle. 

Trevelyan's  Hindu  Law,  page  130;  Rama  Krishna's  Hindu  Law, 
Volume  J,  pages  112,  113,  H7  and  187;  Mayne's  Hindu  Law,  8th 
edition,  paragraph  132,  pages  167 — 170;  and  Mulla's  Hindu  Law, 
2nd  edition,  page  386,  referred  to. 

7  Indian  Cases  427,  distinguished. 

Held  also,  that  when  a  Hindu  widow  makes  a  will  in  favour  of  a 
boy  whom  she  has  adopted  and  it  is  found  that  the  adoption  is  in- 
valid, it  has  to  be  ascertained  whether  the  mention  of  the  legatee 
as  an  adopted  son  is  merely  descriptive  or  whether  the  assumed  fact 
of  his  adoption  is  the  reason  and  motive  of  the  bequest  and  indeed 
a  condition  of  it  and  if  the  latter  is  found  as  a  fact  the  will  is  of  no 
effect. 
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As,  however,  in  this  case  it  was  clear  that  the  widow  wanted  the 
boy  to  succeed  to  her  own  property  quite  apart  from,  and  independently 
of,  his  capacity  as  an  adopted  son,  the  bequest  was  good. 

I.  L.  H  11  Cal.  463  (483)  (P.  G.),  I.  L.  R.  25  All.  488  (P.  0.), 
I  L.  R.  23  Bom.  271  (P  C)  and  296  and  I.  L.  R.  19  Cal.  5l3  (P.  C). 

Held  further,  that  in  regard  to  property  inherited  by  the  widow 
from  her  father  the  collaterals  of  her  deceased  husband,  as  such,  have 
no  locus  standi  to  contest  her  power  of  disposition. 

...      No.  6  P.  R.  1918. 

(2)  Liability  of  son  to  piy  his  deceased  father's  debts — tainted  with  im- 
morality. 

Held,  that  by  Hindu  Law  a  son  is  bound  to  discharge  the  debts 
contracted  by  his  father  unless  he  proves  that  ihey  were  contracted 
for  illegal  or  immoral  purposes.  The  burden  of  proof  is  not  dis- 
charged by  showing  that  the  father  lived  an  extravagant  or  immoral 
life,  there  must  be  a  direct  connection  between  the  debt  and  the 
father's  alleged  immorality.  But  there  is  a  presumption  that  a  loan 
has  been  raised  for  an  ''  immoral  purpose  ''  if  it,  is  proved  that  at 
the  time  of  raising  the  loan  the  borrower  was  living  a  licentious  life, 
beyond  his  means,  indulging  in  drink,  riot  and  debauchery,  and  that 
at  the  same  time  he  was  without  an}r  business  or  occupation  upon 
which  the  money  might  legitimately  have  been  spent. 

50  P.  B  1913,  3  P.  P.  1915,  89  P.  R.  1915,  58  P.  B.  1916,  32  Indian 
Gases  45 1-,  I.  L.  R.  28  All.  508  (521,  525),  and  17  Gal.  W.N.  124 
(P.  C),  referred  to. 

...    No.  10  P.  R.  1918. 

(3)  Mitakshara — status  of  sister  s  son  and  sisters  grandson  as  heirs. 

Held,  that  under  the  Mitakshara  system  of  Hindu  Law  a  sister's 
son  and  a  sister's  grandson  are  recognised  as  bandhus  and  heirs. 

Mayne's  Hindu  Law  (8th  edition),  article  576  and  Trevelyan's 
Hindu  Law,  page  388,  referred  to. 

Also  I.  L.  R.  20  All.  191,  9  Indian  Gases  339,  and  31  Indian  Oases  27. 

20  P.  R.  1906,  51  P.  R.  1916,  I.  L.  R.  22  All.  333,  and  I.  L.  B.  18 
All  307,  distinguished. 

...    No.  11  P.  R.  1918 

(4)  Wtll—  absolute  bequest  of  self-acquired  property  to  son  and  daugh' 
ter's  son — with  subsequent  clause  restricting  their  poivers  of  alienation — 
nature  of  estate  acquired  by  devisees — locus  standi  of  son  of  devisee  to: 
challenge  an  alienation  made  by  his  father. 

K.  R.  a  Khatri,  by  his  will  left  his  self-acquired  property  to  his 
son  and  daughter's  -son  declaring  "that  he  (the  daughter's  son)  shall 
"  be  the  owner  of  one-half  of  my  self-acquired  property,  that  is  to  say 
"G  D.  (the  son)  shall  get  one  share  and  S.  D.  (the  daughter's  son) 
"  one  share  out  of  the  whole  of  my  self-acquired  property."  Then 
after  making  provision  for  the  maintenance  to  his  wife  the  testator 
proceeds : — 

"  D.  Gr.  and  S.  D.  shall  not  be  competent  to  transfer  by  mortgage, 
"sale  &c  ,  their  respective  shares  of  property  until  40  years  after  my 
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"death.     If  any  one  alienates  his  property,  then   the  other,  who    does 
"'not  transfer  his  own  can  get  the  alienation  cancelled  by    bringing  a 

'suit Moreover,  the  above  mentioned  persons   are 

"  not   at  liberty  to  pay  oft  their  respective  debts  from  my  property." 

Held,  that  the  devisees  under  the  will  took  an  absolute  estate,  and 
that  the  subsequent  provisions  of  the  will,  which  prohibited  aliena- 
tion, were  a  meie  nullity,  as  being  repugnant  to  the  full  estate  which 
the  will  had  already  oonferred. 

4  B.  L.  R.,  265,  4  M.  A.  C  B.  345,  /.  L.  R.  1  Cal.  104,  /.  L.  R. 
24  Gal.  4r)6,  I.  L.  R.  18  Mad.  252,  I.  L.  R.  26  Bom.  3 19,  and  I.  L.  R. 
5  Oal.  438,  referred  to;  also  Malta's  Hindu  Law,  para.  3 IS. 

Beld  also,  that  the  property  thus  acquired  under  the  will  was  self- 
acquired  property  in  the  hands  of  t lie  devisees. 

The  contrary  view  adopted  by  the  High  Court  of  Calcutta,  not 
followed. 

18  Indian  Cases  625,  per  Mukerjee,  J.,  referred  to. 

Held  further,  that  the  plaintiff,  the  son  of  G.  D  ,  one  of  the  devisees, 
had  no  locus  standi  to  challenge  a  mortgage  made  by  <i.D.,  as  he 
was  not  iu  existence  at  the  time  when  the  mortgage  was  made. 

And  also,  that  as  the  property  was  not  joint  Hindu  family  property 
at  the  time  when  a  comprom'se  was  entered  into  by  his  father  with 
the  mortgagee,  the  plaintiff  ha  1  no  locus  standi  to  challenge  that  com- 
promise. 

...    No.  14  P.  R.  1918. 

(5)  Execution  of  money  decree  against  father  by  attachment  and  sale 
of  an  ancestral  house  inherited  by  the  latter  from  his  father. 

Beld,  that  a  money  decree  against  a  Hindu  father,  when  the  debt 
was  neither  illegal  nor  immoral,  and  whether  be  incurred  expenses 
for  family  purposes  or  not,  may  be  enforced  in  his  lifetime  by  an 
execution  sale  of  the  entire  co-parcenary  estate  and  is  binding!  on 
the  sons. 

Trevelyan's  Hindu  Law,  p.  302  et  seq.  and  Mulla's  Hindu  Law, 
section  240,  refeiTed  to 

I.  L.  K.  39  All.  437  (P.  C),  distinguished. 

...    No.  15  P   R.  1918 

(6)  Mitakshara — succession— remote  collaterals  of  unknown  degree  or 
sister's  son — samanodakas. 

Held,  that  under  Hindu  Law  remote  collaterals  beyond  the  14th 
degree,  whose  relationship  has  not  been  clearly  established,  have  no 
right  to  exclude  sister's  sons  from  succession  to  their  deceased  uncle's 
estate. 

1.  L.  R.  32  All.  594,  and  Mulla's  Hindu  Law,  1st  edition,  pp.  27 
and  47,  referred  to. 

...    No.  47  P.  R.  1918. 

(7)  Whether  Manager  of  Hindu  family  can  by  will  distribute  his 
ancestral  property . 
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Held,  that  by  Hindu  Law  a  Manager  of  a  Hindu  family  is  not 
competent  by  will  to  effect  a  distribution  of  his  ancestral  property 
whether  equal  or  unequal. 

I.  L.  R.  2  Mad.  317,  distinguished. 

...   No.  86  P.  R.  1918. 

(8)  Adoption  of  daughter's  son — among  Aroras,  Lahore  district. 
See  Custom  (Adoption)  (1). 

...No.  106  P.  R.  1918. 

(9)  Joint  Hindu  Family — partial  partition — whether  coparcenary  conti- 
nue* in  regard  to  property  left  undivided — presumptions. 

Held,  that  where  there  is  a  partition  the  presumption  is  that  there 
is  a  complete  partition  in  status  and  of  all  the  properties,  and  that 
if  certain  properties  have  been  left  undivided  there  is  no  presump 
tion  that  the  coparcenary  right  is  retained  in  those  properties. 

/.  L.  R   3  2  Mai.  191  and  26  Indian  Cases  514,  followed. 
/     L,    R.    1    Vtd     317    (321),    aal  i  Moo.  I.  A,  137  (l^S),  disting- 
uished. 

T.  L.  R    i3  Mai.  418  and  /.  L.  R.  18  Bom.  611,  referred  to. 

_No.  121  P.  R.  1918 

I 

INDIAN  COMPANIES  ACT,  1913. 

(1)  Section  171. 

Whether  leave  of  liquidating  Court  is  neassary  to  enable  the  defendant 
in  a  case  brought  against  him  by  the  Company  to  institute  or  proceed  with 
an  appeal  or  application  for  revision. 

Held,  following  the  judgment  of  the  House  of  Lords  in  Humber  v. 
Griffiths,  85  Law  Times  1 41  that  an  appeal  or  an  application  for 
revision  arising  out  of  an  action  brought  by  a  Company  does  not  come 
within  the  purview  of  section  171  of  the  Indian  Companies  Act,  1913, 
and  that  such  appeal  or  application  can  be  instituted  or  proceeded  with 
without  the  leave  of  the  Court. 

91  P.R.  1916,  dissented  from. 

No.  62  P.  R.  1918  (F.  B.) 

(2)  Section  171. 

Leave  to  continue  a  suit  pending  against  a  Company  which  has  gone 
into  liquidation — when  to  be  given. 

See  Companies  (n*  Liquidation)  (6). 

...       No.  93  P.  R.  1918. 

(3")  Sections  186,  199,  200  and  201, 

Application  to  another  Court  by  transferree  of  an  order  under  section 
186  for  execution  of  such  order — Jurisdiction  of  such  other  Court  to 
entertain  the  application  — Civil  Procedure  Code,  Act  V  of  1908,  sections 
39  and  42  and  order  21,  rules  4,  5,  6  and  16. 
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The  Aya  Ram  Ginning  and  Press  Company  of  Dera  Ghazi  Khan 
went  into  liquidation  and  the  Liquidation  Judge  passed  an  order 
under  section  18b'  of  the  Companies  Act  against  various  persons  includ- 
ing J.  R.  of  Dera  Ghazi  Khan  who  was  ordered  to  pay  Rs.  1,409-3- 11. 
The  Official  Liquidator  by  deed  of  assignment  tiansferred  this  debt 
with  others  to  S.  R.  and  P.  R.  The  assignee  then  applied  to  the 
District  Judge  at  Dera  Ghazi  Khan  for  execution  of  the  order  as 
against  J    R. 

Held,  that  under  the  provisions  of  section  199  of  the  Companies  Act 
an  order  made  under  section  186  can  be  euforced,  in  the  same  manner 
in  which  a  decree  of  such  Court  could  be  enforced,  i  e  ,  the  provisions 
of  the  Code  of  Civil  Procedure  relating  to  the  execution  of  decrees  are 
applicable 

Held,  hoivever,  that  when  the  order  is  to  be  enforced  by  another 
Court  section  201  of  the  Companies  Act  removes  the  necessity  for 
complying  with  the  procedure  laid  down  in  section  39  and  order  21, 
rules  4  and  5  of  th»  Code  and  dispenses  with  the  requirements  of  rule 
6  and  empowers  the  other  Court  to  act  on  a  certified  copy  of  the 
order  alone. 

Further,  section '^0  )  of  the  Act  varies  the  provisions  of  order  21, 
rules  4,  5,  7,  etc.,  to  this  extent  that  it  enacts  that  when  it  is 
necessary  to  obtain  the  assistance  of  another  Court  for  the  enforce- 
ment  of  such  an  order  such  Com-t  shall  be  the  Court  specified 
therein. 

But  the  Companies  Act  makes  no  provision  for  executions  of  such 
an  order  by  an  assignee  or  transferee  and  recourse  must  therefore  be 
had  to  the  procedure  laid  down  in  order  21,  rule  16  of  the  Code  of 
Civil  Proceedure,  which  require  that  application  by  a  transferee 
of  a  decree  for  execution  after  substitution  of  his  name  can  be 
entertained  only  by  the  Court  which  passed  the  decree. 

I.  L  B.  25  All.  443  and  I.  L.  K.  27  Gal   488,  referred  to. 

Held,  consequently,  that  the  District  Judge  of  Dera  Ghazi  Khan  had 
no  jurisdiction  to  entertain  the  present  application. 

...     No.  92  P.  R.  1918 

INDIAN  CONTRACT  ACT,  1872. 
(1)  Section  16. 
{As  amended  by  Act  VI  of  1899) — dealings  between  money-lender  and 
expectant  heir — unconscionable  bargain  — undue  influence — high  interest, 
capitalised  from  time  to  time— decision  7n»st  be  according  to  Indian 
Contract  Act  and  not  on  principles  adopted  in  English  Courts  of  Equity — 
Onus  prohandi — Evidence  that  the  debtor  compromised  ivith  other  creditors 
on  easy  terms-  -whether  admissible 

The  plaintiff  sued  the  defendant  upon  certain  promissory  notes  to 
recover  the  sum  of  Rs  61,500  as  principal  and  Rs.  40,489-3-0  as 
interest  at  the  rate  of  Rs.  30  per  cent,  per  annum  The  defendant 
i  leaded  want  of  consideration,  undue  influence,  and  that  the  whole 
transaction  was  an  unconscionable  bargain  made  with  him  as  an 
expectant  heir.  It  was  found  that  the  defendant  received  a  considera- 
tion for  the  miking  of  the  pro-notes  amounting  to  Rs.  4,471-5-9. 

Held,  that  the  questions  raised  in  the  pitas  must  be  decided  with 
refeienceto  the  provisions  of  thr  Indian  Contract  Act,  lb72,  as  amended 
by  the  Indian  Contract  Amendment  Act  18.9,  and  on  these  alone  — 
the  principles  upon  which  English  Courts  of  Equity  deal  with  similar 
questions  being  therefore  entirely  inapplicable. 
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INDIAN  CONTRACT  ACT,  1872— contd. 

33  Indian  Appeals  118  (127)  and  34  Indian  Appeals  9.  referred  to. 

Meld  also,  that  the  mere  fact  that  the  principal  snm  now  claimed 
exceeds  enormously  the  amount  originally  advanced  will  bo  no  ground 
for  holding  the  transaction  unconscionable.  It  must  also  appear  that 
there  was  something  unconscionable  either  in  the  original  dealings 
or  in  the  subsequent  stages  of  the  transaction 

I.  L  B  SJ3  Gal.  15  (P.  B.),  referred  to. 

Held  further,  that  there  is  nothing  inherently  wrong  or  oppressive 
in  a  lender's  securing  for  himself  compound  interest  after  the 
borrower  has  fo  a  considerable  time  neglected  to  pay  the  debt  he 
owns  or  the  interest  accruing  due  upon  it  which  he  has  contracted  to 
pay.  The  borrower  cannot  acquire  merit  simply  by  breaking  his 
contract. 

1918  Appeal  Cases  3/"'i,  refeired  to. 

Held  also,  that  on  the  face  of  them  there  was  nothing  unconscionable 
in  the  transactions  between  plaintiff  and  the  defendant  within  the 
meaning  of  section  16  sub  section  (3)  of  the  Indian  Contract  Act, 
1872,  as  amended,  and  neither  the  rate  of  interest  reserved  (30  per 
cent  per  annum  nor  the  capitalisation  of  overdue  interest  at  lengthy 
intervals  nor  the  two  combined  were  sufficient  to  lead  to  a  contrary 
conclusion 

Held  further,  that  although  it  was  legitimate  to  prove  that  the 
deceased  defendant  became  heavily  indebted  to  several  creditors  during 
the  years  covered  by  the  transactions,  it  was  wholly  illegitimate 
to  give  any  evidence  as  to  the  terms  on  which  he  succeeded  in  com- 
promising with  creditors  other  than  the  plaintiffs- 

Held  moreover,  that  even  assuming  that  plaintiff  Balla  Mai  was  in 
a  position  to  dominate  the  will  of  deceased  defendant  he  did  not,  to 
use  the  words  of  section  16  of  the  Contract  Act  as  amended,  use  that 
position  to  obtain  an  unfair  advantage  over  the  deceassed  by  extort- 
ing from  him  unconscionable  bargains  or  otherwise  and  the  onus  of 
proving  this  was  upon  the  deceased  defendant.  It  was  consequently 
unnecessary  to  determine  whether  the  plaintiff  Balla  Mai  in  fact 
occupied  a  position  to  dominate  the  will  of  the  deceased  defendant  at 
all  within  the  meaning  of  the  Statute. 

No.  124  P.  R.  1918  (P.  C) 

(2)  Sections  16  and  74. 

Eigh  interest  on  a  mortgage — whether  Courts  can  give  relief  on  ground 
of  simple  hardship. 

Held,  that  however  impiovident  a  transaction  may  be  it  is  difficult 
for  a  Court  of  Justice  to  give  relief  on  grounds  of  simple  hardship  in 
the  absence  of  any  evidence  to  show  that  the  money  lender  had  unduly 
taken  advan'age  of  his  position. 

No.  101  P.  R.  1918  (P.  C) 

(3)  Section  19  exception. 

Fraud  which  might  have  been  discovered  with  ordinary  diligenc  • 
does  not  render  contract  voidable. 

See  Companies  (in  Liquidation)  (4). 

...     No.  42  P.  R.  1918. 
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INDIAN  CONrRACT  ACT,  1872— conoid. 

(4)  Section  26. 

Whether  period  after  obstruction  of  easement  can  be  added  to 
period  of  actual  enjoyment  to  make  up  the  20  years. 

See  Easement. 

...    No.  48  P.  R.  1918. 
INDIAN  ELECTRICITY  ACT,  1910. 

Sections  2,  20  (1)  (a),  24  and  schedule,  clause  VI  (1)  proviso  first  (b), 
proviso  second  (c)  and  sub  clause  (2  ) — licensee  renewing  the  main  fuses 
in  a  service  line — whether  coat  is  chargeable  to  consumer  and  whether 
licensee  can  cut  off  connection  in  cote  of  refusal  of  payment. 

The  plaintiff  consumer's  premises  wero  connected  by  the  defendant 
Company  with  the  distributing  main  by  means  of  a  "  service  line  " 
as  defined  in  section  2  of  the  Electrisity  Act,  the  main  fuses  technically 
known  as  "  cut-outs  "  being  part  of  it.  These  main  fuses  burnt  out 
and  on  the  plaintiff  notifying  the  Company,  the  fuses  were  renewed 
by  them.  The  Company  then  demanded  payment  of  Rs.  2  as  a  charge 
for  their  renewal  ;  plaintiff  protested  that  he  was  not  liable  for  the 
charge  and  thereon  the  Company  reiterated  its  demand  and  threaten- 
ed to  cut  off  the  connection  if  the  bill  was  not  paid  within  7  days. 
Plaintiff  again  repudiated  his  liability.  The  Company  then,  on  2nd 
October,  disconnected  the  plaintiff's  house  but  restore!  the  connec- 
tion on  the  4rh  idem  on  the  plaintiff  paying  under  protest,  Rs.  8,  viz., 
Rs.  2  for  the  fuses,  Rs.  3  as  disconnection  fee  and  Hs.  3  as  reconneo- 
tion  fee.  Plaintiff  then  sued  the  Company  for  these  Rs.  8  together 
with  Rs.  100  on  account  of  damages. 

Held,  that  rule  37  of  the  rules  framed  by  the  Government  of  India 
in  the  Public  Works  Department  contained  in  notification  No.  i07 
dated  23rd  December  1910  shewed  that  the  out-out  which  was 
admittedly  kept  under  the  licensee's  (i.e.,  the  defendant's)  seal  ia  a 
necessary  part  of  the  service  line. 

Htli  also,  that  clause  VI  (1)  proviso  first  (6)  of  the  schedule  to  the 
Electricity  Act  shews  that  the  consumer  may  be  required  to  pay  the 
initial  cost  of  the  service  line  or  of  part  thereof,  and  accordingly  in 
Lahore  a  fixed  charge  of  Ka  20  ia  made  by  the  Company,  dug  sub- 
clause (vi)  of  clause  VI  shews  that  the  service  line  rau  t  bd  maintained 
by  the  licensee  whether  a  portion  of  it  has  or  has  not  beeu  initially 
paid  for  by  the  consumer  and  the  defendant  Company  was  therefore 
bound  to  maintain  the  cut-outs. 

Held  further,  that  if  the  consumer's  installation  be  defective  the 
licensee  is  entitled  to  discontinue  the  supply  of  energy  to  him  vide 
clause  VI  (I)  proviso  second  yC)  of  the  schedule  of  the  Act  and 
he  has  also  a  right  of  inspecting  the  consumer's  installation 
under  section  .0  (1)  (a) — but  if  he  continues  to  supply  energy  to 
a  consumer  when  he  knows  or  haa  rea«on  to  believe  that  the  letter's 
installation  is  defective  he  does  so  at  his  owu  rvsk  and  the  consumer 
is  not  liable  to  pay  for  a  new  cut  out  even  if  it  melts  owing  to  a 
defect  in  his  installation. 

Held,  however,  that  in  the  present  ca-e  there  was  no  proof  that  the 
fuses  melted  owing  to  any  defect  in  plaintiff's  installation. 
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INDIAN  ELECTRICITY  ACT,  1910— concld. 

Held  consequently,  that  the  demand  of  the  defendant  Company  for 
Rs.  2  on  account  of  the  new  cut-outs  supplied  in  plaintiff's  service 
line  was  not  justifi  d  hy  anything  in  the  Electricity  Act,  and  the 
Company  had  therefore  even  if  section  '-'4  of  the  Act  wa*  applicable  to 
the  case  no  right  to  disconnect  the  plaintiff  s  premises  from  the  dis- 
tributing main. 

...    No.  85  P.  R.  1918. 

INDIAN  EVIDENCE  ACT,  1872. 
Section  41. 
Whether  decision  of  Probate  Court  that  plaintiff  was  not  a  nephew 
of  decensed  is  res  judicata  in  a  subsequent  suit. 

See  Cicil  Procedure  Code,  1?G8  (2). 

...    No.  49  P.  R.  1918 

INDIAN  LIMITATION  ACT,  1908. 

(1)  Section  3. 

Exemption  from  law  of  limitation  not  set  out  in  plaint —amend- 
ment. 

See  Civil  Procedure  Code,  1908  (17). 

No.  102  P.  R.  1918. 

(2)  Sections  5  and  29  ( L)  (b). 

Section  5  applicable  to  periods  of   limitation  for  appeals  laid  down 
in  Provincial  In-olvency  Act,  section  4o"  (4). 
See  Provincial  Insolvency  Act,  19*7  (3), 

...    No.  89  P.  R.  1918. 

(3)  Section  10. 

Land  assigned  by  mutual  agreement— suit  for  recovery  of  same — limita- 
tion —  express  trzist. 

The  land  in  dispute  was,  according  to  a  statement  in  the  record  of 
rights  of  1868  assigned  by  the  then  owners  three  yours  previously  to 
the  predecessors  in  interest  of  the  present  defendants,  who  were  in 
possession  as  assignees  according  to  mutual  agreement  and  would  so 
continue  taking  profits  and  bearing  loss  until  the  assignment  terminat- 
ed. The  assignors  were  shown  in  the  proprietary  column  of  the  records 
as  tafwiz  kunindagan  amd  the  assignees  were  shewn  in  the  same  olumn 
as  mafawaz  alaihim.  The  same  entries  reappeared  in  the  settlement  of 
1891  and  again  in  that  of  1910.  In  1914  plaintiffs,  as  representatives 
of  the  original  assignors,  applied  for  mutation  in  their  own  favour  and 
on  their  application  being  refused  by  the  Revenue  Officer  instituted 
the  present  suit  for  possession. 

Held,  that  the  suit  was  governed  by  section  10  of  the  Limitation 
Act  and  was  consequently  not  barred  by  limitation. 

(1905)  All.  W  N.  89,  referred  to. 

78  P.  R.  1875,  38   P.  R.  1878,  [U\  P.  R.  1883,  85  P.  72.  1909  and 

I.L  R.4>  All  187,  distinguished. 

...    No.  66  P.  R,  1918 
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INDIAN  LIMITATION  ACT,  1908— contd. 

(4)  Section  12.  . 

Separate  periods  spent  in  obtaining  oopie^of  judgment  and  dejee J 
lower  Court-whether  both  can  be  allowed  in  computing  period  for  present- 
X^mal-Second  appeal-where  Lower  ^«f^^J»  M 
that  the  two  periods  were  not  requisite  m  the  CflW.7^f^^^{tt!:itatioil 

Held,  following  6  P.  B  1894,  that  under  section  12  of  the  Limitation 
Act  an  apoeHant  can  only  deduct  such  time  as  wa8  "requisite  for 
oMaiSnff  (SpS-what  time  is  requisite  for  this  purpose  is  a  question 
of  fa^ald  where Ihe  Divisional  Judge  has  decided  that  two  periods 
(w-  one  for  obtaining  the  copy  of  the  judgment  and  another  for 
obtain?^  the  copy  of  the  decree  of  the  lower  Court)  were  not  requisite 
fa th ^  PfrtfcularPcase  and  made  only  one  allowance,  whether  he  was 
righto?   wrong  is  not  a  question  of  law-Civil   Appeal   No.   1555  of 

"siEL  ffi&'i  tS?  L  393  and  28  Indian  Gases  366,  not 
followed. 

...  No.  100  P.  R.  1918- 

AcfnlwllTgmlu^depositiontoaOouH  in  another  case-not  signed  by 
defendant  or  by  his  agent. 

Held  following  194  P.  W.  B.  1911,  that  a  deposition  made  by  the 
defended  in  another  case  which  wee  not  signed  I y  him  or  his  duly 
authorised  agent  did  not  fulfil  the  requirements  of  section  19  of  the 
Limitation  Acfc. 

122  and  145  P.  B.  1889  and  16  P.  B.  1891,  distinguished. 

...    No.  34  P.  R.  1918. 

(6)  Section  20  (1). 

Mortgage  mthout  possession-payment  of  produce  by  mortgagor  to  sub. 
mortgagee  tohether  sufficient  to  save  limitation  as  against  the  original 
mortgagee. 

In  18J6  one  S.  mortgaged  his  own  land  and  that  of  his  younger 
brother  to  R  0.  without  possession,  the  mortgagor  agreeing  to  pay 
oneWth  produce  as  intent,  in  1898  a  0 ■  -^oiortgagjd  ha£h» 
rights  to  certain  relatives  now  represented  by  M.  R.,  ^present 
^  inViff  Tn  August  19  »4  the  property  of  the  mortgages  widow  was 
ooaght  'by  K  5gand  I.  B  who"  admiUediy  paid  off .half  the  debt  due 
to  R  C.  but  contended  that  they  paid  off  the  whole  debt. 

On  the  7th  March  1912  M.  K  sued  for  recovery  of  the  principal  due 
on The  sub-mortage  and  for  the  value  of  produce  for  3  years  The 
real  defendants  were  K.  B.  and  I.  B.,  the  vendees  and  K.  O.,  the 
ordinal  mortgagee  The  District  Judge  gave  the  plaintiff  a  decree 
aJaCtR  0  afone;  on  appeal  by  R.  0.  the  decree  was  upheld  by 
Z  "ddittonal  Divisional  P5udge  R.  C.  then  pre forced  a  jeoood 
i  i»  f^a  nhipf  Court  It  had  been  found  as  a  fact  tnat  u  a>.  naa 
2„^  to  i^e  h  "U^e  from  K.  B  and  I.  B.  up  to  November 
^906  and  the  question  for  decision  was  whether  payment  of  pro  inoe 
kKBaadLB  to  M.  R.  saved  limitation  as  regards  tt.  0.  It 
by  js..  r>  auu  l  ,  r    B  b  ta  liaote  to  pay  the  produce 

Tn't^^^LonXy  person  liable  i.  the  tat  iestaace, 
the  personal  liability  o!  R.  0.  only  arising  on  their  default, 


xxxvi  INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 


INDIAN  LIMITATION  ACT,  1908— contd. 

Held,  that  where  a  debt  is  kept  alive  under  the  terms  of  section  20 
(1)  by  payment  by  a  person  liable  to  pay  the  debt,  the  result  is  to  make 
it  enforceable  against  any  one  liable  for  it,  and  that  consequently  the 
payments  of  produce  by  K.  B.  and  I.  B.  saved  limitation  against  R.  C. 
also. 

17  Indian  Cases  619,  43  Ch.  D.  106,  L.  R.  12  Eq.  41,  1   De  G.  and  J. 

1,  referred  to :   also   Gaur's   Law   of  Transfer,   4th  edition,  vol.  II, 
p.  82a. 

I.  L.  B.  25  Mad.  220  (F.  B)  and  I.  L.  B.  28  Bom.  218,  distin- 
guished. 

...      No,  3  P.  R.  1918. 

(7)  Section  26. 

Easement  of  the  supply  of  ivater  from  a  natural  stream. 

Held,  that  an  easement  of  the  supply  of  water  from  a  natural  stream 
may  be  acquired  by  twenty  years'  user  under  the  provisions  of  sec- 
tion 26  of  the  Limitation  Act. 

35  P.  B.  i&95,  referred  to. 

49  P.  B.  1888,  distinguished 

...    No.  57  P.  R.  1918. 

(8)  Article  10. 

Limitation  for  suit  for  pre  emption  in  respect  of  a  sale  ivhich  includes 
a  share  in  shamilat  —  Punjab  Pre-emption  Act,  I  of  1913,  section  30. 

Held,  following  65  P.  B.  1889,  that  a  suit  for  preemption  in  respect 
of  a  sale  including  a  share  in  the  shamilat  is  governed  by  article  10 
of  the  Limitation  Act,  and  that  section  30  of  the  Punjab  Pre-emption 
Act  is  not  applicable. 

...    No.  68  P.  R.  1918. 

(9)  Article  10. 

Pre-emption  suit— one  year  from  date  of  possession— lohether  possession 
prior  to  date  of  deed  of  sale  can  be  ta/cen  into  account. 

Plaintiff  sued  on  the  20th  December  19L5  for  pre-emption  in  respect 
of  a  sale  by  a  registered  deed,  dated  21st  December  1914.  It  was 
pleaded  for  defendant  that  the  suit  was  barred  by  limitation  as  the 
vendee  had  taken  actual  possession  of  the  property  sold  some  two 
months  prior  to  the  Jlst  December  1914. 

Held,  that  the  possession  referred  to  in  Article  10  of  the  Limitation 
Act  must  be  possession  "  under  the  sale  sought  to  be  impeached," 
and  such  possession  could  only  be  taken  in  the  case  from  the  21st 
December  1914,  the  <iate  of  the  deed  of  the  sale,  and  that  consequently 
the  suit  was  not  hatred  by  time. 

...    No.  80  P.  R,  1918. 

(10)  Articles  12  and  144. 

Suit  by  minor  for  recovery  of  his  property  from  auction -purchase^ 
Bold  under  a  deciee  in  which  he  was  not  properly  represented. 
See  Minor  (U). 

Z*  ...  .*.  ...No.  113  P.  R.  1918 
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INDIAN  LIMITATION  ACT,  1908— contd. 

(11)  Articles  57,  65, 115  and  120. 

Limitation  for  suits  for  recovery  of  amount  due  on  grain  advances  with 
interest. 

The  plaintiffs  sued  for  recovery  of  the  money-value  of  peas,  gram 
and  wheat  due  under  an  oral  contract  made  by  defendant  to  repay  in 
kind  certain  advances  made  to  him  in  kind  together  with  interest  in 
kind  at  the  rate  of  50  per  cent,  per  annum. 

Held,  that  the  period  of  limitation  for  the  suit  is  3  years  under 
article  65  or  article  1 15  of  the  Limitation  Act  and  not  6  years  under 
article  57  or  article  120. 

28  P.  B.  1897,  distinguished. 

...    No.  41  P   R  1918. 

(12)  Articles  62  and  97. 

Limitation  for  suit  for  refund  of  purchase  money  where  sale  was  void 
ab  initio. 

Held,  that  if  the  contract  of  sales  between  two  parties  is  void  ab  initio 
and  is  not  merely  voidable,  then  the  suit  brought  by  the  vendee 
against  the  vendor  for  a  refund  of  the  purchase  money  is  governed  by 
article  62  and  not  by  article  97  of  the  Limitation  Act, 

I.L.  B.  19  Oal.  123  (P.  C),  and  I.  L.  B.  25  Bom.  593,  referred  to. 
I.  L.  B.  18  Mad.  174,  distinguished. 

...    No.  44  P.  R  1918. 

(13)  Articles  1S5  and  144. 

Limitation  for  suit  for  possession  as  full  owner  by  mortgagee  under 
conditional  sale,  after  expiry  of  year  of  grace. 

See  Mortgage  (Conditional  Sale)  (4). 

...    No.  79  P.  R  1918. 

(14)  Articles  137,  138  and  142. 

Suit  by  purchaser  of  a  bare  site  of  which  he  was  dispossessed  two  years 
before  suit — symbolical  possession. 

Plaintiff  sued  in  March  1916  for  possession  of  a  bare  site  on  the 
allegation  that  he  purchased  it  in  July  1902  and  took  possession  in 
October  1904,  and  that  two  years  before  suit  defendants  had  dispossess- 
ed him. 

Held,  that  as  the  property  was  a  bare  site  plaintiff's  symbolical  pos- 
session was  equivalent  to  actual  possession  and  that  therefore  the 
suit  was  prima  facie  governed  by  Article  142  of  the  Limitation  Act 
and  not  Articles  137  or  138,  and  that  defendant  could  defeat  the  claim 
ODly  by  shewing  adverse  possession  of  more  than  12  years. 

...    No.  76  P.  R  1918. 

(16)  Article  141 

governs  suit  by  reversioners  for  recovery  of  ancestral  property  after 
death  of  alienor's  widow. 

See  Punjab  Limitation  Act,  1900. 

.„    No.  95  P.  R  1918, 
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INDIAN  LIMITATION  ACT,  1908— concld. 

(16)  Article  164. 

Application  to  set  aside  ex-par te  decree— knowledge  of. 
See  Civil  Procedure  Code,  1908  (16). 

...    No.  99  P.  R.  1918, 

(17)  Article  169. 

Limitation — application  for  rehearing  of  an  appeal  where  notic?  has 
iwt  been  served — dismissal  of  appeal  in  default  appellant  being  dead  at 
the  time — application  by  appellants  legal  representatives  to  be  brought 
on  the  record — whether  competent. 

In  a  pre-emption  suit  the  Court  passed  a  decree  on  payment  of  a 
certain  sura.  Both  plaintiff  and  vendee  appealed.  On  14th  November 
1916  the  vendee's  appeal  was  dismissed  as  neither  he  nor  his  pleader 
were  present.  On  same  day  plaintiff  lodged  an  application  saying 
the  vendee  had  died  in  October  1916  and  that  his  son  D.  R.  should  be 
brought  on  the  record  as  his  representative-  This  was  granted  and 
notice  issued  but  not  served.  Notice  again  issued  and  then  the  plain- 
tiff's appeal  was  accepted  ex  parte,  on  9th  January  1917,  though  notice 
to  D.  R.  had  not  yet  returned  and  was  afterwards  received  back 
unserved.  On  13th  March  1917  D.  R.  applied  (I)  for  setting  aside  the 
ex  parte  decree  and  (2)  forgetting  himself  brought  on  the  record  as 
in  appellan  this  father's  place. 

Held,  that  where  notice  has  not  been  served  limitation  for  an  applica 
tion  for  rehearing  of  an  appeal  dates  from  the  time  when  the 
applicant  has  knowledge  of  the  decree,  vide  article  169  of  the  Indian 
Limitation  Act. 

Held  also,  that  a  dead  man  is  not  a  defaulter  and  that  in  such  a  case 
the  representative  can  get  the  usual  period  of  six  months  for  apply- 
ing to  be  brought  on  the  record,  the  order  of  dismissal  for  default 
being  inappropriate  and  inoperative  as  a  bar. 

I.  L.  B.  35  All.  331  (P.  C),  referred  to. 

...    No.  96  P.  R.  1918. 

(13)   Articles  181  and  182. 
Whether  applicable  to  an  application  for  restitution. 
See  Civil  Procedure  Code,  1882. 

...    No.  67  P.  R.  1918 

INDIAN  OATHS  ACT,  1873. 
Section  11. 
Oath  conclusive  only  as  against  the  person  who  offered  to  be  bound   by    it 
— appeal  by  co-plaintiffs  who  made  no  such  offer — Civil  Procedure    Code, 
Act  V  of  lu08,  order  23,  rule  3  and  order  43,  rule  1    (wi)  — difference  from 
sections  375  and  588  of  old  Code  pointed  out. 

Held,  that  an  oath  is  under  section  11  of  the  Oaths  Act,  conclusive 
only  as  against  the  person  who  offered  to  be  bmnd  by  it  and  not  as 
against  persons  who  never  joined  in  the  challenge,  and  that  such 
persons  have  the  ordinary  right  of  appeal  against  the  decree. 

Held  also,  that  order  23,  rule  3,  has  no  application  to  persons  who 
did  not  join  in  the  challenge  and  that  uuder  the  provisions  of  order  43, 
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INDIAN  OATHS  ACT,  1873— concld. 

rule  I  (in)  an  appeal  is  now  competent  against  an  order  under  order 
23,  rule  3,  which  was  not  so  under  the  provisions  of  the  old  Code,  vide 
sections  375  and  588  of  that  Code. 

48  P.  B.  1895,  distinguished. 

...    No.  83  P.  R.  1918. 

INDIAN  REGISTRATION  ACT,  1908. 

(1)  Section  17. 

Vendee  under  unregistered  sale— in  position  of  a  trespasser. 

Eelu,  that  a  vendee  claiming  title  under-  a  deed  of  sale,  which  for 
want  of  registration  cannot  be  received  in  evidence,  is  in  the  position 
of  a  trespasser  and  is  liable  to  ejectment  by  a  vendee  under  a  sub- 
sequent deed  of  sale  duly  registered,  unless  he  has  gained  a  title  by 
adverse  possession. 

7.  L,  B.  34  Mad.  64  aud  19  Indian  Oases  236,  referred  to. 

...  No.  Ill  P.  R.  1918. 

(2)  Section  35. 

Illiterate  vendor  protesting  that  he  did  not  sell  the  shamilat  inserted  in 
the  deed— whether  equivalent  to  denial  of  execution. 

Held,   that   where  an  illiterate  vendor  as  soon  as  the  purport  of  the 
deed  of  sale  is  explained  to  him    protests    that   he    had  not   sold    the 
shamilat,  such  protest  amounts  to  a  denial  of  execution  and  the  Sub- 
Registrar  should  refuse  registration. 

...    No.  37  P.  R.  1918. 

INDIAN  STAMP  ACT,  1899. 

(1)  Section  2  (10)  and  Article  23. 

Conveyance— letter  reciting  an  earlier  sale. 

Held,  that  a  letter  which  recites  an  earlier  sale  and  an  earlier 
receipt  of  the  consideration  money  for  that  sale  is  not  a  conveyance 
within  the  meaning  of  the  Stamp  Act  and  is  not  therefore  liable  to 
be  charged  with  stamp  duty  as  a  conveyance. 

No.  115  P.  R.  1918  (F.  B.) 

(2)  Schedule  I,  article  8. 

Whether  copy  of  a  general  power -of 'attorney  filed  with  plaint  is  liable 
to  stamp  duty. 

Held,  that  article  8,  schedule  I  of  the  Stamp  Act,  is  not  applicable 
to  the  copy  of  a  general  power-of  attorney  filed  with  the  plaint  in 
order  of  comply  with  section  27  of  Chapter  II  Volume  I  of  the  Rules 
and  Orders  of  the  Chief  Court  and  such  a  copy  is  consequently  not 
liable  to  stamp  duty. 

~  —      No.  9  P,  R.  1918. 
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INSOLVENCY. 

(1)  Whether  application  to  be  declared  an  insolvent  can  be  rejected 
because  jthe  Judge  holds  that  the  applicant  is  well  able  to  pay  hia 
debts . 

See  Provincial  Insolvency  Act,  1907  (2). 

...    No.  27  P.  R.  1918. 

(2)  Petition  for— must  be  accepted  if  it  satisfies  the  conditions  pre* 
scribed  in  the  Act. 

See  Provincial  Insolvency  Act,  1907  (1). 

No.  52  P.  R  1918. 

INTEREST. 

(1)  After  expiry  of  term  of  mortgage — whether  fact  that  rate  is 
high  is  a  ground  for  reducing  it. 

See  Punjab  Alienation  of  Land  Act,  1900.   (1). 

...    No.  31  P.  R.  1918. 

(2)  Exorbitant  and  compound— whether  sufficient  to  prove  that 
bargain  was  unconscionable. 

See  Indian  Contract  Act,  1872  (1). 

No.  124  P.  R.  1918  (P.C.) 

J 

JOINT  HINDU  FAMILY. 

(1)  Liability  of  entire  co-parcenary  estate  t'j    attachment    under    a 
decree  against  the  father  during  hia  lifetime. 
See  Hindu  Law  (5). 

...     No.  15  P.  R.  1918. 

(1)  Manager  of — not  competent  by  will  to  distribute  his  ancestral 
property. 

See  Hindu  Law  (7). 

...    No.  86  P.  R.  1918. 

(3)  Partial  partition. 
See  Hindu  Law  (9). 

...  No.  121  P.  R.  1918. 
JOINT  HOLDING. 

Possessed  by  one  co-sharer — adverse  possession. 
See  Abandonment. 

No.  64  P.  R.  1918  (P.C.) 

JURISDICTION  (CIVIL). 

(I)  Of  Ambala  Court  in  respect  of  suit  for  money  due  under  a 
contract  made  within  its  jurisdiction  whioh  was  to  be  performed  and 
was  broken  outside  its  jurisdiction. 

See  Civil  Procedure  Code,  1908  (5). 

...      4         ..  ...  ...  ...   No.  26  P.  R.  1918, 
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JURISDICTION  (CIVIL)— concld. 

I)  Question  decided  by  liqi 
^ular  suit. 

See  Companies  (in  Liquidation)  (3). 


(2)  Question  decided  by  liquidating  Court   cannot  be  re-opened    by 
a  regular  suit. 


No.  40  P.  R.  191& 


(3)  Of  Civil  Court  to  entertain  a  suit  for  declaration  that  plaintiff  is 
proprietor,  after  Bevemie  Court  has  held  that  he  is  defendants  tenant — 
res  judicata. 

Held,  that  a  Civil  Court  has  jurisdiction  to  entertain  a  suit  for  a 
declaratory  decree  that  plaintiff  has  acquired  a  proprietory  title  in  the 
land  in  suit,  notwithstanding  that  a  Revenue  Court  has  already  held 
that  plaintiff  is  merely  the  tenant  of  the  defendant,  and  that  the 
decision  by  the  latter  Court  on  question  of  title  is  not  res  judicata  in 
the  Civil  suit. 

/.  L.  B.  26  All  468  (470),  24  Indian  Cases  223  (224),  70  P.  B.  1893 
and  83  P.  B.  1913,  p.  298,  referred  to. 

I.  L.  R.  29  All.  601  and  I.  L.  B.  33  All.  453  (F.  B.),  distinguished. 

..    No.  45  P-  R.  1918. 

(4)  Of  Additional  Judge — to  entertain  application  under  Act  XIX 
of  1841. 

See  Act  XIX  of  1841. 

...    No.  72  P.  R.  1918. 

(0)  For  suit  for  recovery  of  amount  payable  by  a  Family  Relief  Fund 
on  death  of  a  subscriber — where  rules  of  fund  make  amount  payable  in 
one  place  and  death  of  subscriber  took  place  in  another  place. 

See  Civil  Procedure  Code,  1908  (4;. 

...    No.  98  P.  R  1918. 

JURISDICTION  (CIVIL  OR  REVENUE). 

(1)  Suit  for  mesne  profits  for  period  when  plaintiff  xoas  not  in  posses- 
sion  though  entitled  to  it — Punjab  Tenancy  Act,  XVI  of  1887,  sections  14 
and  77  (3)  (rc). 

The  land  of  which  mesne  profits  is  claimed  was  leased  by  H.  D. 
Mahant  on  2 1st  November  19l0toB  S.  defendant  for  4  years.  On 
26th  August  1913,  the  plaintiff  and  others  got  a  decree  for  removal 
of  H.  D.  Mahant  and  for  cancellation  of  certain  alienations  effected 
by  him.  On  17th  March  1915  the  present  plaintiff  sued  13.  S.  and 
others  for  possession  of  lands  of  which  they  had  obtained  possession 
from  H.  D.  Mahant.  On  30th  November  1915  he  obtained  a  decree,  it 
being  held  that  he  was  appointed  Mahant  on  the  18th  August  1912. 
1'laintiff  instituted  the  present  suit  for  mesne  profits  for  the  previous 
three  years  on  the  22nd  March  1916,  and  subsequently  obtained 
possession  from  B.  S.  under  the  decree  of  30th  November  1915. 

Held,  following  382  P.  R.  1894  and  1  P.  R.  (Bee.)  1593  that  plaintiff 
though  not   in  possession,    was,    since   August  19 12,    the  landlord   in. 
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JURISDICTION  (CIVIL  OR  REVENUE)— conld, 

respect  of  defendant  B.  S.  within  the  meaning  of  section  14  of  the 
Punjab  Tenancy  Act,  and  that  the  suit  was  consequently  triable  by 
the  Revenue  Court  under  section  77  (3)  (?j)  of  that  Act. 

145  P.  R.  1893,  not  followed. 

...    No.  53  P.  R.  1918. 

(2)  Stiit  by  tenant  for  compensation  brought  more  than  a  year  after 
dispossession— Punjab  Tenancy  Act,  XVI  of  1887,  sections  4,  14,  50,  51, 
77  (3)  (g). 

The  plaintiff,  the  tenant,  sued  the  defendant,  the  landlord,  who  had 
dispossessed  him  in  1915  for  recovery  of  possession  and  obtained  a 
decree  on  8th  May  1916.  More  than  a  year  after  his  dispossession  he 
brought  the  present  suit  for  compensation. 

Held,  that  the  suit  was  cognisable  only  by  a  Revenue  Court  and  not 
by  a  Civil  <'ourt  even  though  not  brought  within  one  3' ear  from  date 
of  plaintiff's  dispossession,  vide  sections  50  and  77  (3)  (g)  of  the  Punjab 
Tenancy  Act. 

64  P.  R.  1898,  overruled. 

I.  L.  R.  !7  Cal.  926,  I.  L.  B.  20  All.  471  and  I.  L.  R.  21  All  204, 
referred  to. 

45  P.  R.  1891  {F.  P.),  distinguished. 

No.  90  P.  R    1918  (F.  B.). 

(3)  Suit  by  the  proprietors,  on  death  of  occupancy  tenant's  widow,  to 
recover  the  holding  from  a  collateral  of  the  deceased  tenant — Punjab 
Tenancy  Act,  X  VI  of  1887,  section  77  (3)  (d). 

On  the  death  of  one  A.  S.,  an  occupancy  tenant,  his  widow 
succeeded  and  on  her  death  mutation  wan  effected  in  favour  of  one 
J.  S  ,  a  collateral  of  A.  S.,  who  had  entered  into  possession-  The 
proprietors  then  brought  the  present  suits  on  the  allegation  that, 
the  occupancy  holding  had  been  acquired  by  the  father  of  A.  S.  and 
that  the  laud  had  not  been  occupied  by  the  common  ance-tor  of  J.  S. 
and  A.  S 

Hell,  that  the  suits  did  not  fall  within  section  77  (3)  (d)  of  the 
Tenancy  Act  and  were  coguisabl-j  by  a  Civil  and  not  by  a  Revenue 
Court. 

22  P.  R.  1894,  referred  to. 

Ill  P.  R   1916,  distinguished. 

...  No.  103  P.  R.  1918. 

(4)  Suit  by  Jagirdar  for  declaration  that  he  is  entitled  to  receive 
revenue  in  kind — Punjab  Land  Revenue  Act,  XVII of  1887,  sections  45,  48 
and  UjS  (1). 

The  plaintiff,  Mahant  of  a  dharrasala,  sued  for  a  declaration  that 
be,  as  Jagirdar  or  assignee  of  land  revenue,  was  entitled  to  receive  the 
revenue  in  kind  out  of  the  landlord's  share  of  the  produce  which  had  to 
be  paid  by  the  tenants  to  the  proprieto>8  but  which,  as  a  matter  of  fact, 
had  always  been  paid  to  him  by  the  cultivators  in  the  shape  of  one- 
fourth  of  the  produce. 

held,  that  the  suit  involved  the  question  as  to  whether  in  the  village 
concerned  the  land   revenue   should    be   paid  to   the  Jagirdar  in  cash 
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JURISDICTION  (CIVIL  OR  REVENUE)— concld. 

or  in  kind,  and  this  being  a  question  which,  under  section  48  of  the 
Land  Revenue  Act,  can  be  decided  only  by  the  Local  Government,  no 
Civil  Court  can  exercise  jurisdiction  in  respect  of  it — vide  section  158 
(i)  of  the  Act. 

Held  aha,  that  the  fact  that  the  present  suit  was  one  for  a  declar- 
ation did  not  give  the  Civil  Courts  jurisdiction  to  entertain  it  notwith- 
standing the  provisions  of  section  45  of  the  Act. 

89  P  R.  1895  and  case  printed  at  end  of  95  P.  R,  1907  on  p.  453, 
followed. 

73  P.  R.  1910,  disapproved. 

...No.  110  P.  R.  1918. 

K 

KAMIN. 

Right  of  collateral  of  deceased  kamin  to  retain  possession  of  latter'a 
house. 

See  Custom  (Sziccession)  (6). 

...  No.  116  P.  R.  1918. 

KAN  JARS. 

Whether  brothel-keeper  succeeds  lo  property  of  Sauchi — immoral 
custom. 

See  Custom  (Succession)  (3;. 

...    No.  75  P.  R.  1918. 


LAND  ACQUISITION  ACT,  1894. 
Section  9  (2j  and  25. 

Collector's  power  to  deal  with  any  claim  made  to  him  before  giving  his 
award— cost  of  construction  when  considered  in  ascertaining  market  value 
of  buildings. 

Held,  that  a  Collector  at  any  time,  before  giving  his  award,  has 
jurisdiction  to  deal  with  any  claim  made  to  him  under  section  9  (2) 
of  the  Land  Acquisition  Act,  and  such  a  claim  is  a  claim  pursuant  to 
the  notice  given  under  that  section  within  the  meaning  of  section  25 
although  not  made  by  the  date  originally  fixed  in  the  notice. 

12  Cal.  W.  N.  263  and  I.  L.  R.  33  All.  376,  distinguished. 

Held  also,  that  there  is  no  general  rule  that  the  cost  of  construction 
cannot  be  taken  into  account  in  fixing  the  market  value  in  cases  of 
buildings  and  that  in  the  present  case  where  there  had  been  no  sales 
in  the  neighbourhood  and  where  the  house  in  question  had  never  been 
rented  the  best  method  of  ascertaining  the  market  value  was  to  inquire 
into  the  original  cost  of  constiuctioo. 

9  Bom.  L.  R.  t9  and  I.  L.  R.  34  Bom.  486,  referred  to. 

9  Bom.  L.  R.  1233,  I.  L.  R,  33  Bom.  325,  22  W.  H.  234  and  9  Oal. 
W.  N.  655,  distinguished. 

...    No.  60  P.  R,  1918 
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LANDLORD  AND  TENANT. 

(1)  Lessor's  obligation  to  deliver  possession  to  lessee. 

Held,  that  the  obligation  of  the  lessor  to  deliver  possession  to  the 
lessee  is  absolute  and  he  must  ordinarily  perform  it  notwithstanding 
the  fact  that  the  lessee  can  take  legal  proceedings  to  recover  posses- 
sion himself  from  the  party  in  occupation. 

9  W.  R  582,  12  IF.  R.  49,  ?  Indian  Cases  479,  and  5  Calcutta  W. 
N.  8 1 6,  referred  to,  also  Gout's  Transfer  of  Property  Act  (4th  Edition), 
paragraph  ^5?->5. 

I.  L.  R-  33  Mad.  102,  distinguished. 

...    No.  19  P.  R.  1918 

(2)  Occupancy  tenant — ivhether   denial  of  landlord's  title  causes  a  for- 
feiture of  the  tenancy. 

In  a  pievion.N  suit  by  thelan<  lords  in  the  Revenue  Court  for  enhance 
ment  of  rent  the  occupancy  tenants  denied  the  relationship  of  landlord 
and  tenant  and  claimed  t"  be  full  owners.  The  Revenue  Court  the>  eon 
refeired  the  parties  to  a  Civil  Court  and  the  plaintiffs  relying  on  the 
denial  of  the  defendants'  occupancy  s ntns  ^ued  for  their  ejectment  on 
the  ground  that  they  were  t  e>|>  >s>ers.  The  defendants  then  admitted 
thnt  they  had  only  ><n  occopancn  status. 

Helu,  ihat  the  denial  of  the  hmdl  rds'  title  should  not  in  the cb cum 
stances  of  the  case  be  held  to  cau>e  the  forfeiture  of  the  tenants' 
occupancy  rights. 

43     .  W.  R.  .9  2,  65  P.  R.  1S85,  I.  L.  R  6  Gal.  55  and  436,    8  Cal. 

L.    U.  150,    r-0   P.    IF.  R.  -9  in,  /   L.  R   :s4  Cal  9  2,  2  Cal.  IF.  A.  292 

and    755,    I   L    R.    34    Mad       61    (    65  ),     and    24    Indian    Cases  181, 

distinguished. 

...     No.  32  P.  R.  1918, 

(.1      V\  1  ether  a  peix  n  (  ui  o\  possession  can  be  the  landlord. 
See  Jurisdiction  {</<  I  <■■   li  venue    ('). 

..    No.  53  P.  R.  1918. 

(4)  Assessment  of  damages,  wheie  tenant  holds  over  wilfully  and 
contumaciously. 

See  Civil  Procedure  Code,  1908  (3;. 

...    No.  70  P.  R.  1918. 

LIMITATION. 

(  l)   Payment   of    produce    by    mortgagor    to   sub-mortgagee    saves 
limitation  as  against  original  mortgagee. 
See  Indian  Limitation  Act,  1908  ^6). 

No.  3  P.  R.  1918. 

(2)  For   recovery  of   amount   due  on  grain   advances  repayable  in 
kind. 

See  Indian  Limitation  Act,  1908  (ll). 

...     No.  41  P.  R.  1918. 

(3)  For  acquisition  of  an  easement  which  was  interrupted  after 
more  than  19  years'  actual  enjoyment  but  before  completion  of  20  years. 

See  Easement. 

...    No.  48  P.  R.  1918. 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME.  xlv 

LIMITATION— concld. 

(4)  For  recovery  of  land  assigned  by  mutual  agreement— trust. 
See  Indian  Limitation  Act,  1908  (3). 

...    No.  66  P.  R.  1918. 

(5)  For  application  for  restitution. 
See  Civil  Procedure  Code,  1882. 

...    No.  67  P.  R.  1918. 

(6)  For  suit  for  pre-emption  in  respect  of  a  sale  which  includes  a 
share  in  Shamilat. 

See  Indian  Limitation  Act,  1908  (8). 

...      No  68  P.  R.  1918. 

(7)  Laid  down  in  Provincial  Insolvency  Act,  section  46  (4)  may  be 
extended  under  section  5  of  the  Indian  Limitation  Act. 

See  Provincial  Insolvency  Act,  19 J7  (3j. 

...       No.  89  P.  R.  1918. 

(8)  For  suit  by  reversioners  for  recovery  of  ancestral  land,  after 
death  of  alienor's  widow,  is  that  laid  down  in  article  14!  of  the  Indian 
Limitation  Act. 

See  Punjab  Limitation  Act,  1900. 

,..       No  95  P.  R.  1918. 

(9)  For  application  to  set  aside  ex  parte  decree. 
See  Civil  Procedure  Code,  1908  (16). 

...     No.  99  P.  R.  1918. 

( 10;  Whethi-r  separate  periods  for  obtaining  copies  of  jadgment-and 
decree  are  admissible  in  an  appeal. 

See  Indian  Limitation  Act,  1908  (4). 

...    No.  100  P.  R.  1918. 

(11)  Plaint  not  setting  out  exemption  claimed  from  law  of  limita- 
tion— amendment. 

See  Civil  Procedure  Code,  1908  (17). 

...    No.  102  P.  R.  1918, 

(12)  Claim  to  be  allowed  time  spent  in  the  prosecution  of  a  review — 
when  admissible. 

Eeld,  that  an  appellant  cannot  be  allowed  the  concession  of  the 
period  spent  in  a  review  unless  he  can  show  that  the  application  for 
review  had  a  reasonable  expectation  of  success  and  had  been  prosecuted 
with  reasonable  diligence. 

I.  L.  R,  7  Mad.  584,  I.  L.  B.  14  Mad.  81  and  100  P.  B.  1910,  refer- 
red  to. 

...    No.  107  P.  R.  1918. 
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M 

MAHANT. 

Suit  for  removal  of —  whether  section  92  of  Code  of  Civil  Procedure 
is  applicable — what  Court-fee  is  required  and  whether  death  of  one  of 
the  plaintiffs  causes  abatement. 

See  Civil  Procedure  Code,  1808  (10). 

...     No.  97  P.  R.  1918, 

MINOR. 

(1)  Negligence  of  guardian  in  not  appealing  from  a  decision  adverse 
to  minor. 

See  Civil  Procedure  Code,  1909  (I). 

...    No.  13  P.  R  1918. 

(2)  In  possession  under  summary  procedure  of  Redemption  of 
Mortgages  (Punjab)  Act,  II  of  1913  must  in  a  suit  under  section  l£  of 
the  Act  restore  to  the  alienee  all  benetir.s  which  he  personally  received 
under  the  mortgage. 

See  Muhammadan  Law  (1). 

...    No.  36  P.  R.  1918. 

(3)  Shareholder — shares  purchased  by  father  in  name  of  his  minor 
son — whether  father  is  a  contributory  in  respect  of  such  shares. 

See  Companies  in  Liquidation  (5). 

...    No.  51  P.  R.  1918. 

(4)  Muhammadan  — alienation  by  de  facto  guardian — when  binding 
on  minor's  property. 

See  Muhammadan  Law  (2). 

...    No.  108  P.  R.  1918. 

(5)  Sale  of  his  property  under  a  decree,  in  which  he  xo as  not  properly 
represented — suit  after  attaining  majority  jar  recovery  of  the  property  from 
auction  purchaser — Limitation — Indian  Limitation  Act,  IX  of  J9U8, 
articles  1 1  and  144  —  reimbursement. 

Yield,  that  a  decree  against  a  minor,  not  properly  represented,  is  a 
nullity. 

\'6  Indian  Cases  414,  17  Indian  Cases  263  and  20  Cal.  L.  J.  469, 
referred  to. 

Held  also,  that  the  auction  purchaser  of  property  sold  in  execution  of 
such  a  decree  is  not  protected  by  the  fact  that  he  was  not  a  party  to 
the  suit,  but  a  stranger. 

20  Cal.  L.  J.  469,  /.  L.  K.  10  All.  166  (P.  C )  and  I.  L.  R.  14  Cal.  18, 
distinguished. 

Held  further,  that  a  suit  by  the  minor,  after  attaining  majority, 
against  the  auction  purchaser  for  lecovery  of  the  property  is  governed 
by  article  144  and  not  articled  of  the  Limitation  Act. 

3(»7  P.  W.  B.  1912,  refe.red  to. 

Held  also,  that  the  plaintiff  could  not  be  compelled  to  reimburse  the 
auction-purchaser. 

...    No.  113  P.  R.  1918. 
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MIS  JOINDEK. 

Of  causes  of  action  and  parties — suit  for  possession  as  heir — implead- 
ing the  several  alienees  of  two  alienors. 

Hebt,  that  under  the  circumstances  of  the  case  the  balance  of  con- 
venience was  in  favour  of  allowing1  the  suit  to  proceed  against  the 
several  alienees  of  the  two  alienors  and  the  plaint  should,  therefore, 
not  have  been  returned  by  the  lower  Court  to  the  plaintiffs  with  a 
direction  that  they  should  continue  the  suit  against  any  one  set  of 
defendants  they  might  select. 

I.  L.  R.  33  Bom.  293,  1.  L.  B.  29    Cal.   871,  24   P.  B,  1839   and  167 

P.  L.  B.  1911,  referred  to. 

6  Indian  Cases  577,  disapproved. 

...    No.  59  P.  R.  1918. 

MISREPRESENTATION. 

Whether  shareholder  can  repudiate  his  shares,  after  commencement 
of  liquidation,  on  ground  of — 

See  Companies  in  Liquidation  (4). 

...    No.  42  P.  R.  1918. 

MONEY-LENDER. 

Dealings  with  expectant  heir— undue  influence — unconscionable 
bargain. 

See  Indian  Contract  Act,  1S72  (1). 

...       No.  124  P.  R.  1918  (P.  C). 

MORTGAGE. 

(1)  Payment  of  produce  by  mortgagor  to  sub-mortgagee  saves  limi- 
tation as  against  the  original  mortgagee. 

See  Indian  Limitation  Act,  1908  (6) 

...       No.  3  P.  R.  1918. 

(2)  To  txvo  mortgagees  in  equal  shares — waiver  of  condition  that 
mortgagees  can  take  possession  on  default  of  payment  of  interest  for  two 
years — whether  mortgagees  can  enforce  the  condition  on  further  default — 
necessity  of  notice. 

B.  M..  defendant,  mortgaged  certain  land  to  K.  M.  and  S.  R.  in 
equal  shares  for  Rs  1 2,000  and  agreed  inter  alia  to  pay  interest  at 
10  aunas  per  cent  per  mensem,  viz.,  Rs.  POO  in  half-yearly  instalments 
of  Rs.  450  each  and  that  if  interest  and  compound  interest  for  two 
successive  years  remained  unpaid  the  mortgagees  were  to  be  at  liberty 
to  take  possession  of  the  mortgaged  land  or  they  were  at  liberty  not 
to  dispossess  him  (the  mortgagor)  and  allow  interest  to  continue.  Ad- 
mittedly interest  was  paid  to  K.  M.    every   year  up  to  20th    February 

1911  and  was  tendered  by  mortgagor  to  the  heirs  of  K.  M   on  10th  May 

1912  and  again  on  29th  April  1913  by  money  order  in  respect  of  the 
latter's  share  in  the  original  mortgage  and  was  refused  by  them.  On 
the  other  hand  there  was  considerable  irregularity  in  payment  of 
interest  to  S.  R.  and  in  June  1907  the  mortgagor  paid  up  all  arrears 
of  interest  and  compound  interest  due  up  to  that  date  for  the  5  preced- 
ing years  to  S.  R.'s  heirs. 
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MORTGAGE— contd. 

On  the  29  th  October  1911  S.  R-'s  heirs  sold  their  rights  under  the 
mortgage  to  P.  R.  and  M.  L.,  the  heirs  of  K.  M.  and  on  29th  Novem- 
ber 1911  the  latter  sent  a  written  notice  to  the  mortgagor  informing 
him  of  the  transfer  and  askiug  him  to  pay  the  interest  and  compound 
interest  due  by  him  on  adjustment  of  accounts  to  them. 

On  29th  May  1913  P.  R.  and  M.  L,  sued  for  possession  of  three- 
fourths  of  the  mortgaged  land  (leaving  one-fourth  with  the  mortgagor) 
alleging  that  there  had  been  default  in  payment  of  interest  for  two 
successive  years  in  respect  of  both  halves  of  the  mortgage. 

They  also  pleaded  that  they  were  justified  in  refusing  the  tenders  of 
interest  on  K.  M.'s  half  on  10th  May  1912  and  on  29th  April  1913 
respectively  as  they  were  then  entitled  to  the  whole  of  the  interest 
due  on  the  mortgage. 

Held,  that  it  was  unnecessary  to  decide  whether  the  [mortgage-deed 
comprised  two  separate  mortgages  or  only  one,  for  assuming  that 
there  were  two  mortgages,  S.  R.  and  his  heirs  had  clearly  waived  the 
privilege  of  claiming  possession  after  default  had  occurred  by  accept- 
ing 5  years'  interest  in  1907  and  also  subsequently  when  default  was 
made  in  payment  of  interest  at  all  up  to  October  1911  when  they 
sold  their  rights  under  the  mortgage-deed  to  the  plaintiffs  and 
after  the  sale  the  plaintiffs  themselves  in  their  notice,  dated  29th 
November  1911,  merely  called  upon  defendant  to  pay  up  the  interest 
and  compound  interest  due  on  S.  R.'s  share  and  did  not  notify  him 
that  if  he  failed  to  do  so  they  would  exercise  the  rights  given  to  them 
of  taking  possession  of  the  land.  And  as  regards  plaintiffs'  own 
mortgage  they  were  clearly  not  justified  in  refusing  the  tenders  of 
interest  and  compound  interest  made  to  them  by  defendant  in  1912 
and  1913  and  there  was  consequently  no  default  in  payment  of  interest 
qua  this  moitgage. 

Again  if  the  transaction  amounted  merely  to  one  indivisible 
mortgage,  the  plaintitls  would  have  been  entitled  to  claim  possession 
whenever  there  was  default  in  payment  of  interest  for  2  years  to  S.  R., 
the  co-mortgagee,  but  plaintiffs  contented  themselves  with  taking 
interest  on  their  share  up  to  ^911  and  thus  clearly  waived  their  right 
to  take  possession  of  the  land. 

Held  also,  following  the  principles  laid  down  in  /.  L.  B.  35  Bom.  511 
that  under  the  circumstances  of  the  case  plaintiffs  if  they  desire  to 
avail  themselves  of  the  right  of  taking  possession  upon  a  future 
default  must  give  the  mortgagor  clear  and  reasonable  notice  of  their 
intention. 

8  P.  B.  1917,  distinguished. 

I.  L.  B.  28  All.  622  and  I.  L.  B.  5  All.  289,  referred  to. 

...    No.  30  P.  R.  1918, 

(3)  Accession — mortgagee  purchasing  occupancy  rights  in  the  land 
from  the  tenants— whether  mortgagee  can  retain  these  tenants'1  rights  as 
against  his  mortgagor  after  the  mortgage  has  been  redeemed — Transfer  of 
Property  Act,  IV  of  1882,  section  63. 

The  plaintiffs  alleged  that  their  father  had  mortgaged  certain  land 
to  the  defendants  who,  while  the  mortgage  subsisted,  bought  out  a 
number  of  occupancy  tenants.     The   plaintiffs  redeemed  the  mortgage 
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MORTGAGE— concld. 

but  defendants  refused  to  give  possession  of  the  lands  which  had  been 
subject  to  these  occupancy  tenancies,  and  plaintiffs  accordingly  sued  for 
possession  of  the  tenancies  on  payment  of  the  sum  for  which  they  had 
been  acquired.  It  was  found  that  the]  occupancy  tenants  had  an 
unrestricted  right  of  alienation. 

Held,  that  the  broad  principles  of  eqnity  and  good  conscience  laid 
down  in  I.  L.  B,  5  Cal.  198  (P.  C),  should  be  followed  in  the  Punjab 
in  preference  to  section  63  of  the  Transfer  of  Property  A.ct  and 
that  the  defendants  were  accordingly  entitled  to  retain  the  benefit 
of  their  acquisitions  for  themselves. 

5  0.  P.  L.  R.  105,  referred  to. 

17  Oal.  W.  N.  586  (following  section  63  of  the  Transfer  of  Property 
Act),  not  followed. 

...    No.  63  P.  R.  1918. 

(4)  Mortgage  deed  and  contemporaneous  lease— when  one  transac- 
tion. 

See  Civil  Procedure  Code,  190S  (13). 

...      No.  69  P.  R.  1918. 

(5)  Previous  suit  claiming  that  defendant-mortgagee  had  realised 
more  than  was  due  under  the  mortgage — bars  subsequent  suit  for 
redemption. 

•     See  Civil  Procedure  Code,  1908  (15). 

...    No.  119  P.  R.  1918. 

MORTGAGE  (CONDITIONAL  SALE)— 

(1)  Validity  of  foreclosure  notice  ivhich  omits  to  refer  to  the  shamilat— 
Regulation  XVII  of  1806,  section  8. 

Held,  following  109  P.  R.  1901,  that  a  foreclosure  notice  under 
Regulation  XVII  of  180ft  is  defective  if  it  specifies  only  a  part  of  the 
mortgaged  laud  by  omitting  to  refer  to  the  shamilat,  and  that  such  a 
notice  cannot  be  held  to  be  valid  as  regards  the  part  of  the  mortgaged 
land  specified  therein  and  invalid  only  as  regards  the  other  part. 

Civil  Appeal  No.  492  of  1998  (unpublished),  differed  from. 
43  P.  L.  R,  1914,  referred  to. 

...      No.  17  P.  R.  1918. 

(2)  Clause  of  conditional  sale  is  void  — Interest  when  chargeable 
after  expiry  of  term  of  mortgage,  and  whether  the  fact  that  the  rate  is 
high  is  a  ground  for  reducing  it. 

See  Punjab  Alienation  of  Land  Act,  1900  (1) 


(3)  Condition  of,  iu  a  c  nupromise-decree,  void. 
See  Punjab  Alienation  of  Land  Act,  1900  (2). 


No.  31  P.  R.  1918. 


No.  56  P.  R.  1918. 


(1)   Suit  for  possession  as  full   owner  after   expiry   of  year  of  grace- 
limitation — Indian  Limitation  Act,  IX  of  1908,  Articles  135  and  144. 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 


MORTGAGE  (CONDITIONAL  SALE)— concld. 

The  mortgage  in  question  in  this  case  was  by  way  of  conditional 
sale  and  its  term  expired  on  the  28th  June  1901.  The  deed  stipulated 
that  on  default  the  mortgagee  would  be  at  liberty  to  secure  possession 
by  the  issue  of  a  notice  under  the  Regulation  and  that  if  he  elected 
not  to  do  so  the  mortgagor  would  continue  to  pay  him  interest  until 
the  mortgage  was  redeemed.  The  mortgagee  did  not  take  action  for 
the  issue  of  notice  of  foreclosure  till  the  1 7th  June  1913.  The  notice 
was  served  on  the  mortgagor  on  the  7th  September  1913,  so  that  the 
year  of  grace  expired  on  the  7th  September  1914.  The  mortgagee 
then,  on  the  9th  February  1915,  brought  the  present  suit  for  possession 
as  full  owner  and  the  question  for  decision  was  whether  the  suit  was 
barred  by  limitation. 

Eeld,  that  the  true  rule  in  these  cases  is,  that  when  under  the  terms 
of  the  mortgage  deed  the  mortgagee  is  entitled  to  possession  of  the 
mortgaged  property  without  first  taking  foreclosure  proceedings  the 
right  to  possession  of  the  mortgagor  determines  on  the  date  of  default 
but  when  under  the  terms  of  the  mortgage  deed  the  mortgagee  as 
such  has  no  right  to  possession  the  right  to  possession  of  the  mort- 
gagor does  not  determine  and  his  possession  does  not  become  adverse 
until  the  foreclosure  proceedings  have  been  perfected  and  the  year  of 
grace  has  expired 

Held,  applying  this  rule  to  the  present  case,  that  as  the  mortgage 
deed  did  not  give  the  mortgagee  a  right  of  entry  as  mortgagee  and 
as  it  contemplated  the  subsistence  of  the  relation  of  the  mortgagor  and 
mortgagee  even  after  the  date  of  default  the  suit  was  not  barred  by 
limitation  under  Article  135  nor  by" adverse  possession  under  Article 
144  of  the  Limitation  Act 

90  P.  It,  1895  (F.  B.),  35  P.  B.  1899,  65  P.  B.  1906,  57  P.  B.  1908, 
94  P.  B  1912,  6  W.  B.  270,  14  B.  L.  R.  87  :  22  W.  B.  90,  I.  L.  B.  12 
Cal.  614  and  /.  L.  B.  11  All.  144,  referred  to  and  distinguished. 


MORTGAGE  DEBT. 

"Whether  debt  can  be  separated  from  the  security. 
See  Punjab  Alienation  of  Land  Act,  1900  (4). 


No.  79  P.  R  1918. 


No.  16  P.  R.  1918. 


MUHAMMADAN  LAW. 

(1)  Mortgage  of  minor  s  property  by  de  facto  guardian — principle  of 
restitution  by  minor  plaintiff  ichether  applicable  when  the  minor  is  the 
defendant,  having  gained  possession  under  the  summary  procedure  for 
redemption  of  mortgages — Redemption  of  Mortgages  (Punjab)  Act,  II  of 
1913,  section  12. 

Held,  that  the  principle  that  a  Muhammadan  minor  if  he  comes  into 
Court  to  challenge  an  alieuation  made  by  a  de  facto,  but  not  a  de  jure, 
guardian  must  befoie  re-entry  restore  to  the  alienee  all  the  benefits, 
that  he  personally  has  derived  from  the  alienation,  is  ajiplicable  to  a 
suit  brought  under  section  12  of  the  Redemption  of  Mortgages  Act  by 
the  mortgagee  against  a  minor  who  has  obtained  possession  under  the 
summary  procedure  of  that  Act. 

33  P.  B.  1912,  referred  to. 

...     No.  36  P.  R.  1918. 
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MUHAMMADAN  LAW.— concld. 

(2)    Power  of  mother  as  de  facto  guardian  to  bind  her  minor  son's  estate. 

Held,  that  if  the  acts  of  a  mother  in  dealing  with  her  minor  son's 
estate  as  a  de  facto  guardian  are  either  to  the  manifest  advantage  of 
the  minor  or  for  urgent  and  imperative  necessity  the  Court  should 
uphold  them. 

Ameer  Ali's  Muhammadan  Law  Volume  II,  4th  Edition,  page  6'1 
and  15  Indian  Oases  576  per  Abdur  Rahim  J  ,  referred  to — also  I.  L.  R. 
M  Gal  36  and  65  and  I.  L.  R.  26  All.  21. 

I  L.  R.  29  Gal.  47:3,  disapproved. 

...    No.  108  P.  R.  1918. 

N 
NECESSITY. 

Whether  money  spent  on  defence  of  head  of  family  on  a  criminal 
charge  is  valid  necessity, 

See  Custom  {Alienation')  (2). 

...      No.  22  P.  R.  1918. 

O 

OCCUPANCY  RIGHTS. 

Creation  of— is  a  transfer  of  valu  ible  rights  and  can  be  challenged 
by  heirs  under  customary  law. 
See  Custom  {Alienation)  (7). 

...    No.  125  P.  R.  1918. 

OCCUPANCY  TENANCY. 

Whether  forfeited  by  tenant's  denial  of  landlord's  title. 
See  Landlord  and  Tenant  (2). 

...      No.  82  P.  R.  1918. 

ONUS  PROBANDI. 

Where  entry  in  Riivaj-i-am  is  in  favour  of  the  daughter — the  onus 
of  proving  a  preferential  right  is  on  the  collaterals. 

See  Custom  (Sticcession)  (5). 

...      No.  94  P.  R.  1918. 

P 

PARTITION. 

Decision  on  question  of  title  by  Revenue  Officer  in  proceedings  for — 
not  res  judicata  in  subsequent  Civil  suit. 

See  Punjab  Land  Revenue  Act,  1887  (2). 

...    No.  105  P.  R.  1918. 

PLAINT. 

Amendment  of when  exemption  claimed  from  law  of  limitation    is 

not  set  out. 

See  Civil  Procedure  Code,  1908  (17). 

...    No.  102  P.  R.  1918, 
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PLAINTIFF 

suing  a  firm — has  the  right  to  know  who  the  persons  constituting  the 
firm  are. 

See  Civil  Procedure  Code,  1908  (19). 

...    No.  78  P.  R.  1918. 

POSSESSION. 

(1)  Symbolical— in  a  bare  site — equivalent  to  actual  possession. 
See  Indian  Limitation  Act,  1908  (14). 

...    No.  76  P.  R.  1918. 

(2)  "  Under  the  sale  sought  to  be  impeached"  explained. 
See  Indian  Limitation  Act,  190S  (9). 

...    No.  80  P   R.  1918. 

PRE-EMPTION. 

(1)  "  Price  fixed  in  good  faith  or  paid  "  explained. 
See  Punjab  Pre-emption  Act,  1913  (2). 

No  2  P.  R.  1918. 

(2)  Whether  claim  of  pre -emptor  is  affected  by  the  fact  that  the  pro- 
perty has  been  resold  to  the  vendor  prior  to  institution  of  suit. 

Held,  that  the  claim  of  a  pre-emptor  cannot  be  defeated  by  the 
resale  of  the  property  to  the  original  vendor  even  though  that  resale 
took  place  before  the  pre-emption  suit  was  instituted. 

134  P.  W.  R.  1908,  62  P.  R.  Ib79,  80  P.  R.  1888,  and  135  P  W.  R- 
1908,  referred  to. 

I.  L.  R.  29  AIL  125,  not  followed. 

...     No.  24  P.  R.  1918. 

(3)  Waiver — before  a  definite  agreement  to  purchase  has  been  entered 
ir,to  between  vendor  and  vendee. 

Held,  following  I.  L.  R.  27  All.  670  (676),  that  in  order  to  debar  a 
party  entitled  to  pre-empt  a  sale  from  exercising  his  ri^ht  an  oppor- 
tunity to  purchase  must  be  given  when  a  definite  agreement  to 
purchase  at  a  fixed  price  has  been  entered  into  with  a  stranger.  It 
is  not  enough  to  offer  property  to  a  person  entitled  to  pre-empt  before 
an  agreement  to  purchase  has  been  entered  into. 

...      No.  50  P.  R.  1918. 

(4)  Suit  for  a  declaration  that  an  alienation  shall  not  affect  the 
reversioners  except  to  the  extent  of  necessity,  is  competent  against  a 
pre-emptor. 

See  Custom  {Alienation)   (4). 

...       No.  54  P.  R.  1918. 

(5)  Stattis  of  sister  to  claim  as  an  heir. 
See   Custom  (Succession)  (2). 

...    No.  65  P.  R.  1918. 
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PRE-EMPTION.— concld. 

(6)  Sale  of  a  house  with  separate  agreement  for  reconveyance— nature 
of  transaction  as  between  the  vendor  and  the  pre-emptor. 

On  13th  July  1911  plaintiff,  Mussammat  N.  B-,  purchased  a  stamp 
paper  which  was  endorsed  by  the  stamp  vendor  as  required  for  a 
deed  of  conditional  sale.  On  14th  July  a  deed  of  sale  was  executed 
on  the  paper  by  Mussammat  N.  B.  in  favour  of  M.  H.,  a  relative  of 
hers.  The  deed  contained  a  distinct  stipulation  that  the  sale  was  an 
out  and  out  one  and  that  there  is  no  agreement  to  reconvey  the 
property.  On  15th  July  this  deed  was  registered  and  on  the  same 
day  the  vendee  purchased  another  stamp  paper  on  which  he  executed 
an  agreement  to  reconvey  the  property  sold  by  the  deed  of  14th  idem 
provided  Mussammat  N.  B.  repaid  the  purchase  money,  etc.  This 
agreement  to  reconvey  was  registered  on  the  17th  July  191 1.  On 
6th  July  1912  one  P.  H.  instituted  a  suit  for  pre-emption  and  on  12th 
idem  Mussammat  N".  B  sued  for  possession  in  terms  of  the  agreement 
of  15th  July  1911. 

Held,  that  as  between  the  pre-emptor  and  Mussammat  N.  B.  the 
transaction  embodied  in  the  deed  of  14th  July  191 1  was  an  out  and 
out  sale  and  no  oral  evidence  of  a  contemporaneous  oral  agreement 
varying  the  terms  of  the  sale  deed  was  admissible  and  that  the  latter's 
suit  must  consequently  be  dismissed. 

22  Indian  Cases  4,  I.  L.  B.  12  All  387  (P.C),  I.  L  R.  3  All.  369 
(F  B.)  and  I  L.  B.  22  All.  119  (P.  C),  distinguished. 

Semble,  that  if  the  litigation  had  been  solely  between  the  vendor 
and  the  vendee  the  Court  might  have  held  that  the  two  transactions 
taken  together  amounted  merely  to  a  conditional  sale  or  to  an  English 
mortgage. 

...    No   74  P.  R.  1918. 

(7)  Limitation  for  suit  of— possession  "under  the  sale  sought  to  be 
impeached  " — explained. 

See  Indian  Limitation  Act,  1908  (9). 

...    No.  80  P.  R.  1918. 

(8)  Whether  pre-emptor  may  shoto  that  a  transaction,  ostensibly  an 
exchange,  is  in  reality  a  sale. 

Held,  that  a  pre-emptor  is  not  debarred  from  showing  that  a 
transaction  which  on  the  face  of  it  is  an  exchange  is  in  reality  a  sale. 

...  No.  104  P.  R.  1918. 

(9)  Question  whether  there  are  sub-divisions  in  a  village — a  point  of 
fact— not  open  to  question  in  second  appeal  or  appeal  from  an  order  of 
remand  under  order  41,  rule  23,  Civil  Procedure  Code,  1908. 

Held,  that  in  an  appeal  from  an  order  remanding  the  case  under 
order  41,  rule  23  of  the  Code  of  Civil  Procedure,  the  Chief  Court  can 
no  more  go  into  questions  of  fact  than  it  can  in  Second    Appeal. 

85  P.  B.  1914,  referred  to. 

Held  also,  that  the  question  whether  certain  pattis  are  real  sub- 
divisions of  a  village  for  the  purpose  of  the  law  of  pre-emption  is  a 
question  of  fact. 

64  P.  B  1887,  referred  to. 

Semble,  that  the  question  is  simply  whether  there  are  sub-divisions 
of  the  village,  not  for  what  reason  were  the  sub- divisions  made, 

...  No,  109  P.  R.  191& 
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PROBATE  COURT. 

Decision  of — in  how  far  res  judicata  in  subsequent  suit  in  Civil 
Court. 

See  Civil  Procedure  Code,  1908  (1). 

.  .    No.  13  P.  R.  1918. 

PROVINCIAL  INSOLVENCY  ACT,  1907. 

(1)  Sections  5,  6,  15  and  16. 

Petition  by  debtor — debtor  s  rigid  to  order  of  adjtcdication  where  all  the 
requirements  of  the  Act  have  been  fulfilled— dismissal  of  petition  on 
ground  that  petitioner  has  transferred  his  houses  to  his  con. 

Held,  that  on  an  application  auder  the  Provincial  Insolvency  Act 
by  a  debtor  to  be  declared  an  insolvent,  where  all  the  conditions 
specified  in  the  Act  have  been  satisfied,  he  is  entitled  to  an  order  of 
adjudication  and  the  Court  has  no  power  to  reject  such  an  application 
on  the  ground  that  the  petitioner  has  transferred  his  houses  to  bis 
■on. 

I.  L.  B.  44  Gal.  535  (P.  0.),  followed. 

...    No.  52  P.  R.  1918 

(2)  Section  6  (3). 

Order  refusing  adjudication  on  ground  that  petitioner  was  well  aide  to 
pay  his  debts  and  wanted  tc  defraud  his  creditors — material  irregularity  — 
Revision. 

One  M.  S.  filed  an  application  to  be  declared  an  insolvent,  alleging 
that  his  liabilities  amounted  to  Rs.  3,450  aad  his  available  assets  to 
Rs.  1,580.  M.  S.  had  been  arrested  in  execution  of  a  decree.  The 
Insolvency  Judge  dismissed  his  application  on  the  ground  that  he 
was  well  able  to  pay  his  debts  and  that  the  application  was  made 
really  to  defraud  his  creditors.  This  order  was  upheld  by  the  District 
Judge  on  appeal.  Both  the  Courts  overlooked  the  facts  of  M.  S'a 
arrest. 

Held,  that  as  the  application  complied  with  clauses  (a)  and  (b)  of 
sub-section  (3)  of  section  6  of  the  Provincial  Insolvency  Act  the  lower 
Courts  acted  with  material  irregularity  in  dismissing  it. 

28  P.  R.  1915  and  11  Indian  Gases  745,  approved. 

7  Indian  Oases  39  and  691  (694),  39  Indian  Oases  199  and  745,  and 
6  Indian  Gases  870,  referred  to. 

...    No.  27  P.  R.  1918- 

(3)  Section  46  (4). 

Period  of  Limitation  for  appeals  under  the  Act,  whether  extendible 
under  section  5  of  the  Indian  Limitation  Act,  IX  of  I9u8 — vide  section 
29  (i)  (b)  of  that  Act. 

Held,  following  J.  L.  R.  34  All.  496  (F.  B.),  that  section  5  of  the 
Indian  Limitation  Act  is  applicable  to  the  periods  of  limitation 
prescribed  in  section  46  (4)  of  the  Provincial  Insolvency  Act  notwith- 
standing the  provisions  of  seotion  29  (1)  (6)  of  the  former  Act. 

I.  L.  B.  35  All.  410,  distinguished. 

...    No.  89  P.  R.  1918. 
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UNJAB  ALIENATION  OF  LAND  ACT,  1900. 

(1)  Section  10. 

Nullity  of  condition  intended  to  operate  by  way  of  conditional  sale — 
point  not  raised  in  the  lower  Courts  but  patent  upon  the  record— whether 
admissible  in  second  appeal — lohether  interest  continues  to  be  payable 
after  expiry  of  term  of  mortgage  and  is  a  charge  upon  the  property- 
excessive  rate  of  interest. 

One  J.  D.,  a  Sheikh  of  the  Hissar  District,  on  6th  July  1901  made 
a  mortgage  of  his  land  in  favour  of  A.  D.,  a  Kunjra  of  the  same 
district.  The  deed  of  mortgage  provided  that  the  principal  money 
together  with  interest  at  Re.  1-9-0  per  ceut.  per  mensem  was  to  be 
paid  within  one  year  and  that  on  default  the  transaction  was  to  be 
deemed  to  be  a  sale.  It  further  stipulated  that  interest  was  to  be 
payable  from  year  to  year,  and  in  the  event  of  non-payment  every 
year  the  debtor  would  be  liable  to  pay  compound  interest. 

Held,  that  the  stipulation  as  to  conditional  sale  was  null  and  void 
under  the  provisions  of  section  10  of  the  Alienation  of  Land  Act,  and 
it  was  immaterial  whether  the  mortgagor  was  or  was  not  a  member 
of  an  agricultural  tribe. 

Also,  that  this  point,  though  not  raised  in  either  of  the  lower  Courts, 
could  be  taken  up  in  second  appeal,  it  being  patent  upon  the  record. 

Held  further,  that  it  was  clear  from  the  terms  of  the  mortgage  deed 
that  the  parties  contemplated  that  interest  should  be  payable  after 
the  expiry  of  the  period  fixed  for  redemption  and  that  there  was  no 
reason  why  the  plaintiff  (mortgagor)  should  get  his  property  back 
without  discharging  his  obligation. 

Held  ulso,  that  under  the  terms  of  the  deed,  including  the  clause 
prohibiting  the  borrower  from  transferring  the  mortgaged  property 
until  redemption,  it  was  not  intended  that  the  interest  should  not 
constitute  a  charge  upon  the  property. 

7.  L.R.\9  All.  39  (P.  0.)  and  5  P.  B.  1916,  referred  to. 

Held  lastly,  that  the  rate  of  interest  though  high  was  not  exorbitant 
and  the  mere  fact  that  the  rate  of  interest  is  excessive  is  no  ground 
for  reducing  the  stipulated  rate. 

...       No.  31  P.  R.  1918. 

(2)  Section  10. 

Conditional  sale — suit  for  possession  as  owner  after  expiry  of  year  of 
grace— compromise  embodying  a  new  contract  of  mortgage  with  clause  of 
conditional  sale  in  default  of  payment  of  instalments — decree  in  accordance 
with  compromise—  ichether  clause  of  conditional  sale  is  null  and  void. 

In  1906  the  mortgagee  under  a  mortgage  of  1898,  by  way  of 
conditional  sale,  took  the  usual  foreclosure  proceedings  under 
Regulation  XV  fl  of  i8<J6  and  after  expiry  of  the  year  of  grace  sued 
his  mortgagor  for  possession  of  the  mortgaged  land  as  owner.  The 
defendant  contested  the  regularity  of  the  foreclosure  proceedings 
and  the  parties  eventually  entered  into  a  compromise  under  which 
the  defendant  was  to  be  entitled  to  redeem  the  mortgage  on  payment 
uf  Rs  400  by  aunual  instalments  of  Rs.  80  and  in  the  event  of  default 
in  payment  of  three  consecutive  instalments  the  land  was  to  be 
considered  sold  to  the  plaintiff.     The   Court  was  requested  to  pass   a 
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PUNJAB  ALIENATION  OF  LAND  ACT,  1900.— concld. 

decree  in  terms  of  the  compromise  which  was  done.  The  instalments 
were  not,  however,  paid  according  to  the  compromise,  and  the 
mortgagee  applied  for  possession  of  the  land  in  execution  of  the  decree 
and  possession  was  delivered  to  him.  A  year  later  the  mortgagor 
brought  the  present  suit  for  redemption  of  the  land  on  payment  of 
Rs.  400. 

Held;  that  the  deed  of  compromise  embodied  a  new  contract  of 
mortgage  which  superseded  the  original  contract  of  1898. 

Held  also,  that  as  the  compromise  was  made  in  1908,  i.e.,  after  the 
Punjab  Alienation  of  Land  Act  had  come  into  force  and  the  decree 
which  was  passed  by  the  Court  was  wholly  based  upon  the  agree- 
ment of  the  parties,  the  condition  intended  to  operate  by  way  of 
conditional  sale  was  null  and  void  under  the  operation  of  section  10 
of  the  said  Act,  and  the  mortgagor's  suit  for  redemption  was  conse- 
quently competent, 

132  P.  ft.  1882  and  82  P.  B.  1909,  referred  to. 

93  P.  B.  1907,  60  P.  B.  1909,  88  P.  B.  1909,  and  I.  L.  B.  35  Mad. 
75,  distinguished. 


No.  56  P.  R.  1918. 


Suit  for  mesne  profits  by  landlord  not  in  possession — cognisable  by 
Revenue  Court. 


(3)  Sections  34  and  71  (3)  («). 

jit  for  mesne  profits  by  landlord  l 
tmue  Court. 

See  Jurisdiction  (Civil  or  Bevenue)  (1). 


No.  53  P.  R.  1918. 


(4)  Section  16. 


Whether  a  mortgage  debt  can  be  sold  in  execution  of  a  decree,  by 
separating  the  debt  from  the  security. 

The  appellant  decree-holder  applied  in  execution  of  his  decree  for 
sale  of  a  mortgage  debt  due  to  his  judgment  debtor,  a  member  of  an 
agricultural  tribe,  separating  the  debt  from  the  security. 

Held,  that  the  sale  of  the  debt  would  carry  with  it  the  security, 
and  as  the  provisions  of  section  16  of  the  Punjab  Alienation  of  Land  Act 
prevent  the  sale  of  the  mortgagee's  rights  in  the  land,  the  sale  of  the 
debt  was  equally  inadmissible. 

I.  L.  B,  26  Pom.  305  and  39  P.  B,  1916,  referred  to. 

...      No.  16  P.  R.   1918 

PUNJAB  COURTS  ACT,  1014. 

(1)  Section  41  (3). 

Certificate — whether  necessary — question  cf  onus  probandi  on  a  point 
of  custom — proper  procedure  where  lower  Appellate  Court  refused  a  certi- 
ficate on  erroneous  grounds. 

This  suit  was  brought  by  collaterals  in  the  9th  degiee  of  one  Gh, 
deceased,  a  Siviya  Jat  of  Tahsil  Kharian,  District  Gujrat,  for  posses- 
sion of  G  's  land  against  his  sister,  who  had  got  possession  of  it  on 
the  death  of  G.'s  daughter.  The  first  Court  decided  the  case  ac- 
cording to  Muhammadan  Law,  but  on  appeal  the  Divisional  Judge 
held  that  the  parties  were  governed  by  custom  and  that  the  onus 
lay  on  the   sister    that    she  was    entitled   to    succeed   in  preference 


INDEX  OF  CIVIL  OASES  REPORTED  IN  THIS  VOLUME.  lvii 


PUNJAB  COURTS  ACT,  1914— concld. 

to  plaintiffs,  and  that  she  had  failed  to  discharge  this  onus.  The 
Divisional  Judge  refused  an  application  for  grant  of  a  certificate  for 
a  second  appeal  to  the  Chief  Court  a9  he  considered  that  the  question 
of  onus  was  a  question  of  law  and  that,  therefore,  he  .could  not  grant 
a  certificate  under  section  4 1  (3)  of  the  Punjab  Courts  Act. 

Hell,  that  the  question  of  onus  probandi  in  a  custom  case  is  not  a 
pure  question  of  1  iw^  unconnected  with  custom,  and  that,  on  the  other 
hand,  it  is  not  under  all  circumstances,  a  question  relatiug  to  the 
validity  or  the  existence  of  a  custom,  except  in  so  far  as,  in  proving 
or  di-pioving  the  validity  or  existence  of  a  custom,  a  party  to  a  suit 
may  be  held  to  be  entitled  to  an  initial  presumption  in  his  favour  on 
the  strength  of  a  generally  accepted  rule  of  custom,  as  laid  down  by 
judicial  decisions  or  otherwise.  * 

4  P.  W.  B.  1914  and  96  P.  B.  1915,  referred  to. 

Held  consequently,  that  the  question  of  onus  probandi  in  this  case 
must  be  regarded  as  one  relating  to  the  existence  of  custom  governing 
the  succession  to  G.'s  land  and  therefore  a  certificate  under  section 
41  (3)  of  the  Punjab  Courts  Act  was  necessary.  As  the  lower 
Appellate  Court  had  refused  the  certificate  on  a  ground  whijh  was 
erroneous,  it  was  directed  to  reconsider  the  question  of  granting  a 
certificate  in  view  of  the  finding  of  this  Court. 

...      No.  7  P.  R.  1918. 

(2)  Sections  41  (3)  and  44. 

Order  of  District  Judge  erroneously  refusing  a  certificate — whether  open 
to  revision. 

Held,  that  when  an  application  for  a  certificate  under  section  4 1 
(3)  of  the  Punjab  Courts  Act  is  refused  by  the  District  Jud^e  on  the 
erroneous  ground  that  no  question  of  custom  arose,  a  revision  to  the 
Chief  Court  from  the  order  of  refusal  is  competent  on  the  ground  that 
the  District  Court  has  failed  to  exercise  the  jurisdiction  vested  in 
him- 

86  P.  L.  B.  1915,  followed. 

6  P.  B.  1917,  distinguished. 

...    No.118  P,  R.  1918. 

PUNJAB  LAND  REVENUE  ACT,   1887. 

(1)  Sections  45,  48  and  158  (1;. 

Suit  by  Jagirdar  for  declaration  that  he  is  entitled  to  receive  the 
revenue  in  kind. 

See  Jurisdiction  {Civil  or  Hevenue)  (4). 

No    110  P,  R.  1918. 

(2)  SECTfON  117. 

Decision  by  Bevenue  Officer  in  partition  proceedings  as  to  measure  of 
the  parties'  rights  in  the  shamilat — ivhether  res  judicata  in  subsequent 
Civil  suit. 

Held,  that  the  question  raised  in  this  suit,  viz  ,  whether  the  shamilat 
should  be  partitioned  in  accordance  with  ancestral  shares  or  hasab 
rasad  khewat,  is  not  res  judicata  by  reason  of  the  deci  ion  on  this  point 
by4he  Revenue  Officer  in  partition  proceedings,  the  officer  not  having 
decided  it  in  accordance  with  the  procedure  laid  down  in  section  117 
of  the  Punjab  Land   Revenue  Act. 

...    No.  105  P.  R.  1918. 


I 
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PUNJAB  LAND  REVENUE  ACT,  1887— concld. 

(3)  Section  117  (2)  (c). 

Appeal  from  decision  of  Revenue  Officer  under  section  117  (2)  (o) 
of  the  Revenue  Act — lies  to  which  Court. 

See  Suits  Valuation  Act,  1887. 

...    No.  81  P.  R   1918. 

PUNJAB  LIMITATION  ACT,  1900. 
Article  2. 

Whether  applicable  to  suit  by  reversioners  for  recovery  of  ancestral  land 
after  death  of  alienor's  ividuxo  -Indian  Limitation  Act,  IX  o/  1908, 
article  141. 

Held,  that  a  suit  by  the  reversioners  for  recovery  of  ancestral  land 
after  the  death  of  alienor's  widow  is  not  governed  by  the  Put  jab 
Limitation  Act,  I  of  1900,  but  by  article  141  of  the  Indian  Limitation 
Act,  notwithstanding  that  the  alienor  died  after  the  former  Act  came 
into  force. 

145  P.  E.  1907,  followed. 

90  P.  R.  '904  (F.  P.),  91  P.  L.  R.  1906,  33  P.  R  1911  (P.  P.),  64 
P.  R.  1909,  62  P.  K.  1910  and  29  P.  P.  1914,  refeired  to. 

...     No.  95  P.  R   1918. 

PUNJAB  PRE-EMPTION  ACT,  1913. 

(1)  Section  15  (a)  and  (6)  thirdly. 

Status  of  a  sister  to  claim  pre-emption  as  a  person  entitled  to 
inherit  the  property  sold. 

See  Custom  (Succession)  (2). 

...    No.  65  P.  R.  1918- 

(2)  Section  25. 

Price  "fixed  in  good  faith  or  paid.'" 

Beld,  that  in  the  words  "  fixed  in  good  faith  or  paid  "  used  in 
section  2h  of  the  Punjab  Pre-emption  Act  of  1913,  the  words  "  in  good 
faith  "  do  not.  cover  the  word  "  paid,"  so  that  if  full  payment  of  the 
purchase  money  is  proved,  the  question  of  "good  faith  "  is  immaterial. 

114  P.  P.  1912,  distinguished. 

No.  2  PR.  1918 

(3)  Section  30. 

Not  applicable  to  a  suit  for  pre-emption  in  respect  of  a  sale  which 
includes  a  share  in  shamilat. 

See  Indian  I/imitation  Act,  1908  (8). 

No.  68  P.  R.  1918. 
PUNJAB  TENANCY  ACT,   1887. 

(1)  Sections  4,  14,  50,  51  and  77  (3)  (g). 
Suit   by   tenant  for  compensation    against   his   landlord   who   had 
dispossessed  him  more  than  a  year  before  suit — cognisable  by  Revenue 
Court  and  not  Civil  Court. 

See  Jurisdiction  (Civil  or  Revenue)  (2). 

No.  90  P,  R.  1918  (F.  B.), 
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PUNJAB  TENANCY  ACT,  1887— concld. 
(2)  Section  77  (3)  (d). 
Suit   by  proprietors   to  recover    occupancy   holding   on   death   of 
tenant's  widow* 

See  Jurisdiction  (Civil  or  Revenue)  (o). 

...     No.  103  P.  R  1918. 


RAJPUTS. 

(!)   Mair — Jhelurh  district— will  in  favour   of   daughter   of   whole 
ancestral  property  in  presence  of  brother  and  nephew. 
See  Custom  (Alienation)  (5). 

...      No.  87  P.  R.  1918. 

(2)  Manj—oi  village  Talwandi  Rai,  Tahsil  Jagraon,  District 
Ludhiana — daughter  succeeds  to  ancestral  property  in  preference  to 
collaterals  in  6th  degree. 

See  Custom  (Succession)  (5). 

...       No.  94  P.  R.  1918, 

REDEMPTION  OF  MORTGAGES  (PUNJAB)  ACT,  1913. 
Section  12. 
Whether  minor  in  possession  of  property  under  summary  procedure 
of  the  Act  must  restore  benefits  he  personally  derived  from  the  mort- 
gage- 

See  Muhammadan  Law  (1). 

No.  36  P.  R.  1918 

REGISTRATION. 

(1)  Whether  unregistered  document  is  admissible   in  evidence    for 
collateral  purpose. 

See  Unregistered  Document- 

...       No.  23  P.  R,  1918, 

(2)  Where  illiterate  vendor  protests  before  Sub-Registrar  that  he 
did  not  sell  the  shamilal  as  stated  in  the  deed  the  latter  should  refuse 
registration. 

See  Indian  Begistr action  Actt  1908  (2). 

...      No.  37  P.  R   1918. 

REGULATION  XVII  OF  1806, 

Section  8. 
Validity  of  foreclosure  notice  which  omits  to  refer  to  the  ehamilat. 
See  Mortgage  (Conditional  Sale)  (1). 

_  ...      No.  17  P.  R.  1918, 
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REIMBURSEMENT. 

By  minor  who  recovers  his  property  from  auction  purchaser  under  a 
decree  in  which  minor  was  not  properly  represented. 

See  Minor  (5). 

...     No.  113  P.  R.  1918. 

RELIGIOUS  INSTITUTION. 

Suit   for  removal  of   Mahant — whether   section    92,    Code   of  Civil 
Procedure,  is  anplicablewhat  Court-fee  is  required  and  whether  death 
of  one  of  the  plaintiffs  causes  abatement. 

See  Civil  Procedure  Code,  1908  (10). 

...    No.  97  P.  R.  1918- 
RES  JUDICATA. 

())  Finding  of  fact  in  Couit  which  decides  that  it  has  not  jurisdic- 
tion to  hear  the  case — also  finding  of  Probate  Court  that  will  wjis  not 
made  under  undue  influence. 

See.  Civil  Procedure  Code,  1908  (1). 

...     No.  13  P.  R.  1918. 

(2)  Suit  in  Civil  Court  for  declaration  that  plaintiff  has  a  proprie- 
tory title  after  Revenue  Court  has  found  that  he  is  defendant's  tenant. 

See  Jurisdiction  {Civil)  (3). 

...    No.  45  P.  R.  1918. 

(3)  Decision  by  Probate  Court-  how  far  conclusive. 
See  Civil  Procedure  Code,  1908  (2>. 

...    No.  49  P.  R    1918. 

(•A)  Where  Couit  in  a  previous  case  expressly  excluded  the  issues 
concerned  from  decision. 

See  Civil  I'ncedure  Code,  19(8  (3). 

...       No.  70  P.  R  1918, 

(5)  Point  of  custom  erroneously  decided  in  previous  suit. 
See  Custom  {Succession)  (4). 

...      No.  82  P.  R.  1918. 

(6)  Decision  by  Revenue  Officer   iu    partition   proceedings  not   res 
judicata  in  subsequent  Civil  suit. 

See  Punjab  Land  Revenue  Act,  1887  (2). 

...  No.  105  P  R.  1918, 
RESTITUTION. 

Application  for— whether  an  application  for  execution  and  whether 
article  181,  Limitation  Act,  applies. 

See  Civil  Procedure  Code,  1882. 

...    No  67  P.  &  1918, 
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REVIEW. 

Period  spent  in — when  allowed  for  purposes  of  limitation. 
See  Limitation  (12). 

...No.  107  P.  R.  1918. 

REVISION  (CIVIL). 

(1)  Competent  — where  District  Judge  erroneously  refused  a  certifi- 
cate for  second  appeal- 
See  Funjab  Courts  Act,  19U  (2). 

...      No.  18  P.  R.  1918 

(2)  Competent  — where   lower    Appellate   Court  has  rejected  cross- 
objections  on  erroneous  grounds. 

See  Second  Appeal  (2). 

...    No.  20  P.  R.  1918. 

(3)  Where  petitioner  has  another  remedy. 
See  Act  XIX  of  1841. 

...    No.  72  P.  R.  1918. 

RIWAJ-I-AM. 

(1)  Lahore    district — Jats — entry  in    regard  to  daughter  uot  being 
an  heir — not  followed. 

See  Custom  {Succession)  (\). 

...      No.  4  P.  R.  1918= 

(2)  Entries  in— in  favour  of  females — when  of    special    value — onus 
probandi. 

See  Custom  (Succession)  (5). 

...    No.  94  P.  R.  1918. 

(3)  Montgomery   district— succession  of  daughter's  son  to  acquired 
property — entries  refer  ordinarily  to  ancestral  property. 

See  Custom  (Succession)  (7). 

...   No.  123  P.  R.  1918. 


SALE. 

(1)  Deed  of — with  separate  agreement  for  re-conveyance— nature 
of  transaction  as  between  the  parties  and  as  between  the  vendor  and 
pre-emptor. 

See  Pre-emption  (6). 

...    No.  74  P.  R.  1918, 

(2)  Letter  reciting  an  earlier  sale — not  a  conveyance. 
See  Indian  Stamp  Acts  1899  (1). 

No.  115  P.  R.  1918  (F.  B.) 
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SECOND  APPEAL. 

(1)  On  onus  probandi  in  custom  cases — whether  admissible  without 
certificate — procedure  where  District  Judge  refuses  a  certificate  on 
erroneous  grounds. 

See  Punjab  Courts  Act,  1914  (I). 

...      No.  7  P.  R.  1918. 

(2)  Whether  competent  from  order  of  District  Judge  rejecting  cro»s~ 
objections — Revision. 

Defendant-petitioner  appealed  to  the  District  Court  from  the  decree 
of  the  first  Court  and  his  appeal  was  dismissed  on  the  ground  that  it 
had  not  been  filed  by  defendant  nor  by  any  one  duly  authorised  by 
him.  Plaintiff  also  appealed  to  the  District  Court  against  the  same 
decree  and  defendant  filed  cross- objections  on  practically  the  same 
grounds  taken  in  the  abortive  appeal  referred  to  above.  The  District 
Judge  rejected  the  cross-objections  on  the  ground  that  as  the  defen- 
dant's appeal  had  been  dismissed,  he  was  not  entitled  to  re-open  the 
matter  by  cross-objections  in  the  plaintiff's  appeal  The  defendant 
preferred  a  second  appeal  to  the  Chief  Court  against  this  order  of 
dismissal. 

Held,  that  no  second  appeal  is  competent  from  the  order  dismissing 
defendant's  cross-objection. 

I.  L  R.  10  Mad.  292,  distinguished. 

But  held  also  that  the  cross-objections  had  been  dismissed  on 
erroneus  grounds  and  that  this  was  a  proper  case  for  interference  on 
the  revision  side. 

...    No.  20  P.  R.  1918. 

(3)  Whether  plaintiff-appellant,  icho  undervalued  suit  in  plaint  -which 
led  to  appeal  being  heard  by  a  Court  having  no  jurisdiction  on  a  proper 
valuation,  can  challenge  jurisdiction  of  that  Appellate  Court  -  prejudice 
where  inferior  Court  hears  appeal 

Held,  that  where  a  suit  for  an  injunction  has  been  erroneously  valued 
in  the  plaint  for  purposes  of  jurisdiction  at  Rs.  20  and  the  defendant 
wppealed  against  the  decree  of  the  first  Court  in  favour  of  plaintiff 
to  the  Senior  Sab-Judge  who  reversed  the  decree,  the  plaintiff 
is  not  estopped  in  second  appeal  from  shewing  that  his  valuation  of 
the  suit  was  wrong  aud  that  the  Senior  Sub-Judge  had  no  jurisdiction 
to  hear  the  appeal,  which  should  have  gone  to  the  District  Judge. 

2  P.  It.  1915,  referred  to. 

Held  also,  that  where  an  inferior  Court  disposes  of  a  case  Which 
should  have  been  heard  by  a  superior  Court  there  is  ground  for  think- 
ing that  the  parties  were  prejudiced. 

16  P  R.  1907,  followed. 
36  P.  R.  1902  (F.  B.),  distinguished. 

125  P.  R.  1907,  73  P.  L.  It.  1904,  15  Mad.  L.  J.  467,  10  W.  R.  6 
and  I.  L.  R  31  Col.  849,  referred  to. 

...    No.  21  P.  R.  1918. 

(4)  On  point  whether  Lower  Appellate  Court  should  have  allowed 
separate  periods  for  obtaining  copies  of  judgment  and  decree  of  first 
Court  in  computing  limitation. 

See  Indian  Limitation  Actt  1908  (4). 
«.  ...  ...  ...  ...  No.  100  P.  R.  1918, 
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SECOND  APPEAL— concld. 

(5)  On  question  whether  there  are  sub-divisions  in  a  village  for 
purposes  of  law  of  pre-emption. 

See  Pre-emj-tion   (2). 

...  No.  109  P  R   1918. 

SERVICE  OF  SUMMONS. 
How  effected. 

See  Civil  Procedure  Code,  1908  (16). 

...     No.  99  P.  R.  1918. 

SHAMILAT  (ABADI). 

Whether  proprietors  can  object  to  erection  of  walled  enclosure 
without  proof  of  substantial  injury. 

See  Custom  (Common  Land), 

...     No.  29  P.  R.  1918. 

See  also  Village  Common  Land. 

SISTER. 

Status  of — to  claim  pre-emption  as  an  heir. 
See  Custi-m  (Succession)   (2). 

...     No.  65  P.  R.  1918. 

SISTER'S  SON. 

(1)  And  grandson  are  bandhus  and  heirs. 
See  Hindu  Law  (3). 

...   No.    11  P.  R.  1918. 

(2)  Excludes  remote  collaterals  of  unknown  degree  in  succession. 
See  Hindu  Law  (6). 

...     No.  47  P.  R    1918 

SPECIFIC  RELIEF  ACT,  1877. 
Section  42,  proviso. 

Suit  for  a  mere  declaration  ivhere  plaintiff  could  have  sued  for  the  eject- 
ment of  the  defendant — whether  amendment  of  plaint  should  be  allowed. 

Held,  that  plaintiff,  being  in  possession  of  about  half  of  the  house 
in  dispute  and  defendant  in  possession  of  the  remainder,  was  in  a 
position  to  sue  for  the  ejectment  of  the  defendant  and  her  suit  for  a 
mere  declaration  must  consequently  be  rejected  under  the  proviso  to 
section  42  of  the  Specific  Relief  Act,  there  being  no  ground  for  allow- 
ing her  to  amend  her  plaint,  so  as  to  make  the  claim  one  for  eject- 
ment. 

I.  L  B.  24  Cal.  212,    105    P.  B.  1901   37  Indian  Cases  ;s84,  /.  L  B 
25  Mad   504  and  63  P.  B.  1882,  referred  to. 
1  P.  B.  1900,  distinguished. 

...  No.  118  P.  R,  1918, 
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SUITS  VALUATION  ACT,  1887. 

Sections  4  and  8. 

Jurisdictional  value  of  suit  for  declaration  that  the  land  in  suit  lias 
under  a  private  partition  become  the  property  of  plaintiff — appeal  from 
decree  of  Revenue  officer  where  30  times  jama  exceeds  Es.  5,000 — Punjab 
Land  Revenue  Act',  XVII  of  1887,  section  117  (2)   (e). 

Plaintiff  sued  for  &  declaration  that  a  private  partition  in  respect 
of  2,251  kanals,  10  m arias  of  land  between  the  parties  was  binding 
on  defendant  and  that  the  land  was  now  the  absolute  property  of  the 
plaintiff.  The  suit  was  decided  by  a  Revenue  officer  and  under 
section  1 17  (2)  (c)  of  the  Land  Revenue  Act  an  appeal  lay  as  though 
his  decree  were  that  of  a  Subordinate  Judge  in  an  original  suit.  An 
appeal  was  lodged  in  the  District  Court ;  in  neither  Court  was  the 
value  of  the  suit  for  purposes  of  jurisdiction  set  out. 

Held,  following  35  P.  R.  1901,  and  having  regard  to  section  4  of 
the  Suits  Valuation  \ct  that  the  proper  valuation  of  the  suit  for  pur- 
poses of  jurisdiction  was  30  times  the  tioverumont  revenue,  neither 
less  nor  more,  and  that  consequently  the  appeal  from  the  decree 
of  the  Revenue  officer  lay  to  the  Chief  Court  and  not  to  the  District 
Court. 

Ill  P.  R.  1913  (F.  B.),  distinguished. 


No.  81  P.  R.  1918, 


SUMMONS. 

Service  of — proper  procedure. 

See  Civil  Procedure  Code,  1908  (16). 


No.  99  P.  R.  1918. 


T 

TRANSFER  OF  PROPERTY  ACT,  1882. 

( 1)  Section  41. 

Alienee  from  benamidar  cannot  avail  himself  of  plea  of  estoppel 
unless  he  shows  that  he  has  been  reasonably  circumspect  in  dealing 
with  his  transferor. 

See  Benami  Transfer. 

...       No.  46  P.  R.  1918. 

(2)  Section  63. 

Not  followed  in  the  Punjab. 
See  Mortgage  (3). 

...       No.  63  P.  R.  1918. 

(3)  Section  99. 

Principle  of — no  longer  applicable  in  Punjab. 
See  Civil  Procedure  Code,  1908  (14). 

...      No.  88  P.  R.  1918. 
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TRESPASS. 


On  Tillage  shamilai  by  one  of  the  proprietors — suit  by  another  pro- 
•    prietor  for  removal — whether  he  must  prove  speoial  damage. 
See  Village  (Common  Land)  (2). 

...    No.  114  P.  R  1918 
TRUST. 

Land  assigued  by  mutual  agreement — limitation  for  suit  by  assignor 
to  recover  same. 

See  Indian  Limitation  Act,  1908  (3). 

No.  66  P.  R.  1918 
U 
UNCONSCIONABLE  BARGAIN. 

(1)  High  interest — whether  Cpurts  can  give  relief. 
See  Indian  Contract  Act,  1872  (2). 

No.  101  P.  R.  1918  (P.  C.) 

(2)  Between  money-lender  and  expectant  heir. 
See  Indian  Contract  Act,  1872  (I). 

No.  124  P.  R.  1918  (P.  C.) 

UNDUE  INFLUENCE. 

In  dealings  between  money-lender  and  expectant  heir. 
See  Indian  Contract  Act,  1872  (I). 

...    .  ...  No.  124  P.  R.  1918  (P.  C.) 

UNREGISTERED  DOCUMENT, 

Whether  admissible  in  evidence  for  collateral  purpose. 

Plaintiff,  Mussammat  A.  B.,  sued  her  husband  and  father-in-law 
for  recovery  of  her  dower  of  Rs.  1,000  and  produced  in  support  of  her 
claim  an  unregistered  deed  of  sale  executed  on  the  date  of  her  mar- 
riage by  her  father-in-law  purporting  to  convey  to  her  certain  house 
properties  in  lieu  of  Rs.  1,000  fixed  as  dower. 

Held,  that  the'unregistered  deed  was  admissible  in  evidence  to  prove 
the  collateral  purposes  of  ( 1 )  the  amount  of  dower,  and  (2)  that  the 
father-in-law  bound  himself  to  pay  that  sum. 

68  P.  R.  1886,  92  P.  R.  1890  and  10  P.  R.  1896  (3),  distinguished. 


No.  23  P.  R.  1918 


UNREGISTERED  SALE. 

Position  of  vendee  in  possession  under. 
See  Indian  Registration  Act,  1908  (1). 


No.  HI  P.  R-  1918 
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VALUATION. 

For  pnrposesof  jurisdiction — of  a  Knit  for  a  declaration  that  the  land 
in  suit  has  under  a  private  partition  become  the  property  of  plaintiff. 

See  Suits  Valuation  Act,  1887- 

...     No.  81  P.  R.  1918. 

VALUATION  OF  SUIT. 

Whether  plaintiff  who  himself  under-valued  his  suit,  can  object  in 
second  appeal  to  the  jurisdiction  of  the  Lower   Appellate  Court  on  the 
ground  that  the   proper   valuation  is   beyond  the   jurisdiction  of  that  . 
(Joort. 

See  Second  Appeal  (3). 

...     No.  21  P.  R.  1918. 

VILLAGE  COMMON  LAND. 

(1)  Abadi  deh — Mauza  Tuto  Mazara — right  of  non-proprietors  to 
sell  their  sites. 

See  Custom  (Alienation)  (3). 

...    No.  35  P.  R.  1918. 

(2)  Abadi— encroachment  on — suit  for  removal — special  damage. 

Held,  that  wheie  one  of  the  village  proprietors  sues  certain  of  the 
proprietors  for  the  removal  of  certain  buildings  which  had  lessened 
the  area  of  the  village  sath  or  narrowed  the  entrance  to  it,  and  the 
trespassers  had  not  taken  more  than  the  share  which  would  f&Jl  to 
them  on  partition,  the  plaintiff  cannot  succeed  in  his  action  without 
proof  of  special  damage. 

33  P.  B.  1901  and  29  P.  B.  1918,  referred  to. 

73  P.  B.  1882,  74  P.  B.  1885  and  I.  L\  B.  9  All  434,  distinguished. 

9  P.  B-  1912,  not  approved, 

...  No.  114  P.  R.  1918. 

(3)  Abadi — right  of  collateral  of  deceased  kamin  to  retain  possession 
of  latter's  house. 

See  Custom  (Succession)  (6). 

...  No.  116  P.  R.  1918. 

(4)  Grazing  rights — claim  by  tenants  under  Wajib-ul-arz. 

Held,  that  the  plaintiffs  being  tenants  in  the  village  wore  members 
of  the  village  community  and  were  therefore  not  debarred  from  claim- 
ing grazing  rights  under  an  agreement  entered  in  the  Wajib-ul-arz. 

95  P.  B.  1914,  distinguished. 

...  No.  122  P.  R.  1918. 
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WAIVER. 

Of  right  of  pre-emption— offer  of  the  property  to  pre-emptor  before 
an  agreement  to  purchase  has  been  entered  into  between  vendor  and 
vendee. 

See  Pre-emption 

...     No.  50  P.  R.  1918. 

WAJIB-UL-ARZ. 

(1)  Whether  tenants  can  claim  grazing  rights  under  agreement  in— 
See  Village  Common  Land  (4). 

...   *  ...  ...  ...  No.  122  P.  R.  1918. 

(2)  Entries  in— ordinarily  refer  to  ancestral  property. 
See  Custom  (Succession)  (7). 

..    No.  123  P.  R.  1918. 

WILL. 

(1)  By  widow,  in  favour  of  a  boy  adopted  by  her,  whose  adoption 
is  found  to  be  invalid,  ineffective  if  the  adoption  is  the  reason  and 
motive  of  the  bequest. 

See  Hindu  Laio  (t). 

...      No.  6  P.  R   1918. 

(2)  Absolute  bequest  with  subsequent  clause  restricting  power  of 
alienation. 

See  Hindu  Lato  (4). 

...     No.  14  P.  R.  1918 


(ilhief  Court  of  the  Punjab. 

CIVIL  JUDGMENTS 


No.  1. 

Before  Hun.  Mr.  Justice  Shadi  Lai. 

RAJ  KUMAR  GIRJA  NANDAN  SINGH  AND 

OTHERS— (Contributories)  — APPELL  ^NTS, 

Versus 

NATIONAL  INSURANCE  AND  BANKING  COMPANY, 

Ltd.,  IN  LIQUIDATION— RESPONDENT. 

Civil  Appeal  No.  2880  of  19 16. 

Company —liquidation— order  for  call  on  contribulories — necessity  of 
application,  and  timely  notice. 

Held,  that  before  an  order  can  be  made  for  a  call  on  contributories, 
there  should  be  a  petition  to  the  Court  as  required  by  rule  53  of  the  rules 
made  by  the  Chief  Court  under  section  246  of  the  Companies  Act,  1913  * 
and  notice  in  form  34  should  ba  served  four  clear  days  before  the  date  of 
the  hearing  on  each  contributory  unless  the  Judge  directs  that  personal 
service  be  dispensed  with  and  advertisement  in  form  35  be  substituted 
therefor.  In  the  latter  case  the  advertisement  should  be  published  in 
sufficient  time  to  enable  absent  ontrib  itories  to  come  to  the  Court  in  re- 
sponse to  the  general  notice  and  show  cause.  If  these  essential  rules  are 
disregarded,  the  order  for  a  call  cannot  be  maintained. 

Miscellaneous  first  appeal  from  the  order  of  0.  A.  Barron,  Esquire, 
Additional  Judge,  Lnhore,  dated  the  19th  August  1916. 

Nihal  Ckand,  for  Appellants. 

Herbert,  for  Respondents. 

The  judgment  of  the  learned  Jndge  was  as  follows  :— « 

Shadi  Lal,  J. — This  appeal  and  the  connected  appeals  q,t  -n  lQir 
No*.  3120  and  3121  of  1916  are  against  an  order  of  the  Addi 
tional  Judge,  Lahore,  dated  the  I9th  August  1916  making  a 
general  call  of  Rs-  65  per  sh  ire  on  the  contributories  of  the 
National  Insurance  and  Banking  Company,  Limited,  uow  being 
wound  up  subject  to  the  supervision  of  the  Court  and  may 
be  disposed  of  by  one  judgment.  I  have  listened  to  elaborate 
arguments  advanced  by  the  learned  pleaders  for  the  appellants 

*  See  Correction  Slip  No.  44,  dated  14th  February  1916,  Vol.  Ill  of  Rules 
and  Orders  of  the  Chief  Court. 
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aud  to  the  reply  made  by  the  learned  Advocate  for  the  liquida- 
tors, and  reached  the  conclusion  that  the  procedure  adopted  by 
the  lower  Court  does  not  comply  with  the  requirements  of  the 
law  in  essential  particulars  and  that  the  order  in  question  must 
be  set  aside- 
It  will  be  observed  that  a  call  of  Rs.  35  per  share  was 
made  before  the  commencement  of  the  winding  up,  and  that  the 
proposed  call  of  R3.  65,  which  represents  the  maximum  amount 
remaining  unpaid  on  the  shares,  would  bring  in  a  sum  of  six 
and  a  half  lacs  of  rupees,  if  all  the  coutributories  meet  the 
demand  made  upon  them.  The  magnitude  of  the  claim  made 
by  the  liquidators  and  the  fact  that  a  very  large  number  of 
persons  resident  in  various  provinces  of  India  are  aifected 
thereby  emphasize  the  necessity  of  strict  compliance  with  the 
provisions  of  the  Indian  Companies  Act,  VII  of  1913,  and  the 
rules  framed  thereunder  aud  of  a  careful  scrutiuy  of  the  assets 
and  the  liabilities  of  the  Company. 

Now,  what  are  the  facts  aud  circumstances  of  the  present 
case  ?     It  appears  that  on  the  4th  of  August    1916   the  liqui- 
dators placed  before  the   Additional  Judge  an   affidavit  with  a 
brief  schedule  showing  tbe  estimated  assets  and  liabilities,  and 
that  the  latter  thereupon  signed  a  copy  of  a  notice  in  form   3-i 
calling  upon  the  coutributories  to  attend  the  Court  on  the  19th 
August  fixed  for  the  hearing  of  "  an    application  "  on  the    part 
of  the  liquidators  that  a  call  to  the   extent  of  Rs.  6b  per   share 
bhould  be  made  upon  all  the    contributories   of    the   Company. 
The  liquidators  did  not,    however,    serve    the    notice   on    each 
contributory  affected  by  such  call  as  required  by  rule   53,    but 
instead  published  it  in  some  of  the  newspapers.     Realising  the 
mistake  one  of  the  liquidators  wrote  on  the  1 2th   of   August    a 
letter  to  the  Judge  asking  him    to    sigu   an    advertisement   in 
form  35  and  stating  that  he  (liquidator)    intended  to  publish  it 
in  certain  newspapers  but  not   in    the    Punjab   Gazette    "  inas- 
much as  the  next  issue  would  be  published  on  the  18th  instant 
and  would  thus  not  give  the  period  of  advertisement  prescribed 
in  rule  53."     Upop  this  letter  there   is  an  order   of    the  Court, 
dated  15tb  August  lyl6,  in  the  following  terms  : — "  Signed  and 
returned."     The  liquidators    then    published    a  notice  in  form 
35   by   advertisement   in  newspapers,    and    the  copies   of  the 
M  Tribune  "  and  the  "  Desh,"  dated  the  15th  August,  containing 
the  said  advertisement  have   been   placed  upon  the    record   to 
prove  the  publication  of   the  notice.     On  the  19th  August  the 
order  appealed  against  was  passed  requiring  the  coutributories 
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to  pay  Ra.  65  to  the  liquidators  in  respect  of  eaoh  share  held  by 
them. 

Now,  a  perusal  of  rule  53  loaves  no  doubt  whatever  that 
every  application  to  the  Court  to  make  a  oall  upon  the  oontri- 
butories  must  be  made  by  a  petition,  and  it  ia  cleir  that  no 
such  petition  was  ever  presented  in  this  case,  Mr.  Herbert 
feeling  this  difficulty  has  asked  me  to  regard  the  affidavit  made 
by  one  of  the  liquidator  as  a  petition,  but  I  cannot  aooede  to 
this  suggestion.  The  document  may  supply  the  evidence  neces- 
sary to  establish  a  oase  for  a  call,  but  cannot  take  the  place  of 
the  petition  referred  to  in  the  rule.  In  fact  the  form  prescrib- 
ed for  a  general  order  for  a  call  (vide  form  36)  clearly  contem- 
plates both  an  application  and  an  affidavit  ;  and  the  learned 
Judge  himself  refers  in  his  order  making  the  call  not  only  to 
an  affidavit  but  also  to  an  application,  though  it  is  beyond 
doubt  that  no  application  in  aceordauoe  with  rule  53  was  ever 
presented  to  him.  Further,  the  law  requires  that  every  peti- 
tion to  the  Court  must  bear  a  Court-fee  stamp,  unlesa  an 
exemption  can  be  claimed  under  the  provisions  of  the  Court 
Fees  Act ;  and  it  is  manifest  that  the  affidavit  in  question  does 
not  satisfy  this  test. 

There  can  be  little  doubt  that  the  very  foundation  for 
making  an  order  for  a  general  call  does  not  exist  ia  this  oase 
and  the  superstructure  must,  therefore,  fall  to  the  ground. 
But  the  matter  does  not  rest  here.  It  is  admitted  by  Mr. 
Herbert  that  rule  53  requires  notioe  in  form  34  to  be  served 
four  clear  days  before  the  date  of  the  hearing  on  each  contribu- 
tory, unless  the  Judge  directs  that  the  personal  service  be 
dispensed  with  and  advertisement  in  form  85  be  substituted 
therefor.  Upon  the  record  there  is  no  indication  of  this 
direction  and  as  observed  already  the  only  thing  we  find  in 
this  connection  is  a  typed  notice  in  form  34  signed  by  the 
Judge  on  the  4th  of  August  and  the  letter  of  the  liquidator, 
dated  1 2th  August,  bearing  the  order  "  signed  and  returned  " 
followed  by  the  initials  of  the  presiding  officer  of  the  Court. 
It  may  be  that  this  was  a  fit  case  for  substituted  service, 
but  there  is  nothing  to  show  that  the  Court  applied  its 
mind  to  the  matter  and  gave  the  direction  dispensing  with 
personal  servioe. 

The  result  is  that  personal  service  has  not  been  effected, 
and  that  the  notice  in  form  35  prescribed  for  public  notification 
was  published  for  the  first  time  in  the  "  Tribune  "  and  the 
"  Desh  "  on  the  15th  August.     It  is  alleged,  and  the  allegation 
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has  not  been  challenged  by  the  respondents,  that  a  large  num- 
ber of  the  contributories  reside  in  Burma,  Bengal,  Behar  and 
Orissa  and  other  provinces  ;  and  it  was  physically  impossible 
for  many  of  them  to  come  to  Lahore  in  response  to  the  general 
notice  and  show  cause  on  the  19th  August.  This  fact  has  been 
strongly  relied  upon  by  the  appellants,  and  has  not  been 
seriously  contested  by  the  respondents. 

The  appellants  have  also  urged  inter  alia  that  the  assets 
are  sufficient  to  meet  the  liabilities  ;  that  the  liquidators  have 
made  no  real  effort  to  realise  either  the  arrears  of  calls, 
(about  Us.  1,65,0:57)  made  before  the  winding  up  or  the  large 
sums  of  money  due  from  the  debtors  of  the  Company  ;  and  that 
they  have  improperly  spent  money  in  defending  P.  L.  Raj  pal, 
the  late  Managing  Director  of  the  Company,  and  have  incurred 
very  heavy  expenditure  on  establishment  et  cetera.  These  and 
other  matters  to  which  my  attention  has  been  drawn  have  an 
important  bearing  upon  the  question  whether  a  call  should  be 
made,  and,  if  so,  to  what  extent ;  and  they  will  no  doubt  receive 
due  consideration  from  the  Additional  Judge. 

In  view  of  the  fact  that  the  proceedings  taken  so  far  are 
wholly  defective  and  that  the  contributories,  who  have  not 
been  afforded  any  opportunity  to  show  cause  against  the  grant 
of  the  liquidators'  prayer,  have  been  materially  prejudiced,  I 
am  of  opinion  that  the  proper  course  to  adopt  is  to  quash  the 
proceedings  and  refrain  from  making  a  pronouncement  upon 
the  merits  of  the  matters  relating  t  >  assets  and  liabilities* 

For  the  aforesaid  reasons  I  accept  the  appeal  and  quash 
the  order  of  the  lower  ("ourt  making  a  call  upon  the  contribu- 
tories. This  decision  will  not  debar  the  liquidator's  from  mak- 
ing a  proper  application  to  the  Court  for  the  exercises  of  its 
functions.  The  respondents  must  pay  the  costs  incurred  by 
the  appellants  in  both  the  Courts. 

Appeal  accepted. 

No  2. 
Before  Hon.  Mr.  Justice  Chen's. 
THAKAR  SINGH  AND  OTHERS— (Dipbndanto)— 
APPELLANTS 
Versus 
NABI  BAKH-H  AND  OTHERS— (Plaintiffs)— 
SANDHI  KHAN— (Defendant)— RESPONDENTS. 
Civil  Appeal  No.  3221  of  1916. 
Punjab  Pre-emption  Act,  I  of  1913,  section   25— -price   "fixed    in   good 
faith  or  paid.' 
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Held,  that  in  the  words  "  fixed  in  good  faith  or  paid  "  used  in  section 
25  of  the  Punjab  Pre  eruption  Act  of  1913,  the  words  "  in  good  faith"  do 
not  cover  the  word  "  paid,'1  so  that  if  full  payment  of  the  purchase  money 
is  proved,  the  question  of  "  good  faith  "  is  immaterial. 

114  P.  R.  1912  (i),  distinguished. 

Second  appeal  from    the   decree   of    W.    de    M.    Malan,    Esquire, 
District  Judge,  Jullundur,  dated  the  )lth  October  1916. 

Tek  Chand,  for  Appellants. 

Badr-ud-Din,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Chevis,  J. — The  onl}r  dispute  in  this    case  is  as  to  the   sum     l\th  April  !917. 
which  plaintiffs  shouLl  pay  to  pre-empt;  their  right  to  pre-empt 
has  never  been  denied. 

The  price  mentioned  in  the  sale  deed  is  Rs.  655.  The 
items  making  up  tt  is  sura  are  given  in  the  first  Court's  judg- 
ment. The  first  Court  held  payment  of  all  items  to  be  proved, 
and  gave  a  de  cree  on  payment  of  Rs.  655,  ordering  too  that 
plaintiffs  should  pay  costs. 

The  learned  District  Judge  after  noting  *  down  arguments 
writes  "  in  my  opinion  items  3  and  4  are  open  to  serious 
"  doubts."  What  the  doubts  are  he  does  not  tell  us.  He  goes 
on  to  talk  about  the  Courts  being  no  match  for  the  ingenuity 
of  the  modern  land  speculator  and  so  on,  and  winds  up  by 
saying  that  he  holds,  that  the  price  mentioned  in  the  deed  was 
not  "  fixed  and  paid  in  good  faith."  So  the  District  Judge 
gave  a  decree  on  payment  of  Rs.  300  which  he  held  to  be  the 
market  value.  The  words  in  the  old  Act  (see  section  22  of 
Act  II  of  1905)  were  "  paid  or  fixed  in  good  faith,"  which 
left  it  not  quite  clear  whether  the  words  "  in  good  faith " 
applied  both  to  payment  and  fixing,  or  only  to  fixing.  In  114 
P.  B.  1912  (1)  the  view  taken  was  that  the  section  meant 
"  paid  in  good  faith  or  fixed  in  good  faith."  But  the  order 
of  the  words  has  now  been  altered,  and  in  section  25  of  the 
present  Act  we  read,  "  fixed  in  good  faith  or  paid."  The 
meaning  of  this  is  quite  clear,  and  it  cannot  possibly  be  argued 
that  the  words  "  in  good  faith  "'  cover  the  word  "  paid  "  as 
well  as  "  fixed."  So  if  we  find  that  the  price  was  paid  we 
need  not  go  further.  I  take  it  that  a  man  can  say,  "  whatever 
"  the  market  value  may  be  I  have  paid  the  full  sum  mentioned 
"  in  the  sale  deed,  so  the  pre-emptor  must  pay  me  that  sum." 
Or  he  may  say  "  I  have  not  yet    been  able  to  pay  the  full  sum, 

U)  114  P.  R.  1912  (Lachhman  Das  v.  Dyal  Das). 
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"  bat  the  price  was  fixed  in  good  faith."     Bat  of  coarse  if   he 

)/  wisheB  to  rely  on  payment  it  must  be  a  real  payment ;  <?.  g., 
I  to  pay  the  money  before  the  Sab -Registrar,  and  to  take  baok 
I  a  part  afterwards  would  not  be  payment.  Provided  that  fall 
I  payment  is  proved  I  hold  that  the  question  of  good  faith  ia 
immaterial  as  the  law  now  stands.  I  am  of  opinion  that  it 
is  open  to  a  man  as  the  law  now  stands  to  pay  more  than  the 
market  value  simply  in  order  to  deter  pre-emptors. 

It  is  urged  that  the  District  Judge  has  found  that  the  fall 
prioe  was  not  paid,  and  that  this  is  a  finding  of  fact.  All  that 
the  Distriot  Judge  has  found  however  is  that  the  price  was 
not  "  Qxedand  paid  in  good  faith  "  As  to  payment  alone  he 
records  no  finding  beyond  expressing  some  unspecified  doabts 
as  to  two  items. 

The  first  Court  has  dealt  fully  with  all  the  items,  and 
given  a  decision  whioh  seems  to  me  sound  and  thoroughly 
warranted  by  the  evidence.  I  hold,  therefore,  that  the  price 
was  paid  in  full. 

I  accept  this  appeal  and  alter  the  decree  to  one  for  posses- 
sion on  payment  into  Court  of  Rs.  655  plus  costs  of  the  appel- 
lants in  all  Courts  by  the  llth  May  1917  ;  in  default  of  suoh 
payment  the  suit  will  stand  dismissed  with  costs  throughout. 

Appeal  accepted. 


No.  3. 

Before  Hon.  Mr.  Justice  Scott- Smith  and  Hon.  Mr.  Justice 
Leslie  Jones. 

RAM  CHAND— (Defendant)— APPELLANT, 
Versus 
MBWA  RAM—  (Plaintiff)— MUSSAMMAT  RAHIMAN 
AND  OTHERS— (Dsfexdants)— RESPONDENTS. 

Civil  Appeal  No.  1482  of  1914. 

Indian  Limitation  Act,  IX  of  1908,  section  20  CI)—  mortgage  without 
possession  -payment  of  produce  by  mortgagor  to  sub-mortgagee  whether 
sufficient  to  save  limitation  as  against,  the  original  mortgagee. 

In  189G  one  S.  mortgaged  his  own  land  and  that  of  his  younger  brother 
toR.C.  without  possession,  the  mortgagor  agreeing  to  pay  one-fourth  produce 
as  interest.  In  1898  R.  0.  sub-mortgaged  half  his  rights  to  certain  relatives 
now  represented  by  M.  R.  the  present  plaintiff.  In  August  1904  the  pro- 
perty of  the  mortgagor's  widow  was  bought  by  K.  B.  and  I.  B.  who  admitted- 
ly paid  off  half  the  debt  due  to  R.  C.  but  contended  that  they  paid  off  the 
whole  debt. 
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On  the  7th  March  1912  M.  R.  sued  for  recovery  of  the  principal  due  on 
the  sub-mortgage  and  for  the  value  of  produce  for  3  years.  The  real  defen- 
dants were  K.  B.  and  I.  B.  the  vendees  and  R.  C.  the  original  mortgagee. 
The  District  Judge  gave  the  plaintiff  a  decree  against  R.  C.  alone,  on  appeal 
by  R.  C.  the  decree  was  upheld  by  the  Additional  Divisional  Judge.  R.  C. 
then  preferred  a  second  appeal  to  the  Chief  Court.  It  had  been  found  as  a 
fact  that  M.  R.  had  continued  to  receive  his  produce  from  K.  B.  and  I.  B. 
up  to  November  1906  and  the  question  for  decision  was  whether  payment 
of  produce  by  K.  B.  aud  I.  B.  to  M.  R.  saved  limitation  as  regards  R.  C. 
was  admitted  that  K.  B.  and  I.  B.  were  both  liable  to  pay  the  produce  to 
M.  R.  and  that  they  were  the  only  persons  liable  in  the  first  instance,  the 
personal  liability  of  R.  C.  only  arising  on  their  default. 

Held,  that  where  a  debt  is  kept  alive  under  the  terms  of  section  20  (1) 
by  payment  by  a  person  liable  to  pay  the  debt,  the  result  is  to  make  it  enforce- 
able against  any  one  liable  for  it  and  that  consequently  the  payments  of 
produce  by  K.  B.  and  I.  B.  saved  limitation  against  R.  C.  also, 

17  Indian  Cases  619  (1),  43  Ch.  D.  100  (2),  L.  R.  12   Eq.  41   (3),  1   De 

G.  and  J.  1  (4),  referred  to ;  also  Gaur  's    Law  of  Transfer,  4th  edition,  vol. 
II,  p.  823. 

7.  L.  R.  25  Mad.  220  (F.  B.)  {5)    and  I.   L.   R.  28  Bom.  248   (G),  dis- 
tinguished, 

Second  appeal,  from  the  decree  of  F.  B.  R.  Spencer,  Esquire, 
Additional  Divisional  Judge,  Multan,  at  Muzaffargarh,  dated 
UtAprilldli, 

Gokal  Chand  Narang,  for  Appellant. 

Shah  Nawaz  aud  Hargopal,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 
Leslie  Jokes,  J. — In  189b'  Sultan   mortgaged  his  own    land     iq..  ■,,      1017 
and  that  ot  his  younger    brother   Ahmad    to    Ram   Chand   for 
Rs.    1,500.     The    mortgage    was    without   possession    but   the 
mortgagor  agreed  to  pay  one  fourth  of  the  produce  as  interest. 

In  1:98  Ram  Chand  sub-mortgaged  half  of  his  rights  to 
certain  relatives  who  are  now  represented  by  Mewa  Ram 
alone. 

On  the  28th  April  1904  Sultan  having  died  Ram  Chand 
sued  Mussammat  Hahiman  the  widow  of  Sultan  and  Ahmad 
for  one-fourth  of  the  produce  of  the  whole  area  mortgaged. 
He  obtained   a  decree   on  23rd  July  1904;   for   the   produce   of 

(1)  (1912)  17  Indian  Cases  619  (Velayudam  v.  Vaitkyalingam). 

(2)  tlbbJ;  43  Ch.  D.  100  (Allison  v.  Frisby). 

(3)  (,1871)  L.  K.  12  E$.  li  {Fears  v.  Laing). 

(4)  1  De  G.  and  J .  1  (Roddam  v.  Morley). 

(5/  (IV00)I,L.  R.25    Mad,  220  <,F.  B.)  (Narayana  Ayyar  v.Ven- 

kataramana). 
(6)  (,1903)  /.  L.  R.  28  Bant,  248  (Copal  Daji  v.  Gopal), 
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one-half  of  the  land  only  it  being  held  that    the    mortgage   by 
Sultan  of  Ahmad's  land  was  invalid. 

On  19th  August  1904  the  property  of  Mussauimat 
Rahiman  was  bought  by  Khuda  Bakhsh  and  Imam  Bakhsh, 
defendants  2  and  3  in  this  case.  They  admittedly  paid  off 
the  half  of  the  debt  due  to  Ram  Chand  and  they  contend  that 
they  paid  off  the  whole  debt.  According,  however,  both  to 
Mewa  Ram  and  Ram  Chand,  only  Ram  Chand's  share  of  the 
debt  was  redeemed. 

The  present  suit  was  instituted  on  7th  March  1912  by 
Mewa  Ram,  the  real  defendants  being  Khnda  Bakhsh  and 
Imam  Bakhsh,  defendants  2  and  3,  and  Ram  Chand,  defendant 
4.  The  plaintiff  asked  for  a  decree  for  the  principal  and  the 
value  of  the  produce  for  three  years  estimated  at  Rg.  350,  total 
Rs.  1,100  against  the  defendants  personally  and  against  the 
property  mortgaged. 

The  District  Judge  whu  was  of  the  opinion  that  Ram 
Chand  had  committed  some  fraud  found  himself  unable  to 
hold  that  defendants  2  and  3  were  still  liable  for  the  debt  and 
as  against  them  he  dismissed  the  suit ;  but  he  found  that 
Ram  Chand  was  personally  liable  to  the  plaintiff  and  that  the 
plaintiff  had  been  getting  his  share  of  the  produce  through 
Ram  Chand  up  to  within  six  years  of  the  institution  of  the  suit 
which  was  therefore  within  time.  He  accordingly  granted 
the  plaintiff  a  decree  for  Rs.  1,100  against  Ram  Chand  alone. 

With  this  decree  the  plaintiff  was  satisfied  but  Ram  Chand 
appealed  to  the  Additional  Divisional  Judge  who  referred  to 
the  finding  that  the  plaintiff  had  been  receiving  produce 
through  Ram  Chand.  He  may  have  intended  to  endorse  it 
though  he  did  not  do  so  expressly  remarking  merely  that  the 
plaintiff  had  certainly  been  receiving  the  produce  up  to  1906. 
That  however  does  not  appear  to  have  been  his  reason  for 
holding  that  the  suit  was  within  time  as  against  Ram  Chand. 
His  view  was  that  as  Ram  Chand  had  not  informed  Mewa 
Ram  of  the  suit  for  produce  brought  in  1901  he  had  committed 
a  fraud  upon  Mewa  Ram.  The  line  of  argument  adopted  by 
him  was  that  as  Ram  Chand  had  sued  for  the  whole 
produce  including  the  share  of  Mewa  Ram  (though  that  fact 
was  not  disclosed  in  the  suit),  Mewa  Ram  was  debarred  under 
order  II,  rule  2,  from  recovering  his  money  from  defendants 
2  and  3  and  that  time  began  to  run  against  Mewa  Ram  for 
the  recovery  of  his  money  from   Ram    Chand   only    when    this 
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fraud  on  the  part  of  Ram  Chand  came  to  the  knowledge  of  the 
plaintiff.  The  Additional  Divisional  Judge  agreed  with  the 
first  Court  that  Ram  Ohand  was  personally  liable  and  he 
therefore  dismissed  the  appeal. 

Ram  Ohand  has  now  preferred  a  second  appeal  to  this 
Court. 

It  is  not  now  seriously  contended  that  section  18  of  the 
Limitation  Act  is  of  auy  application  in  the  present  case.  A 
suit  of  Mewa  Ram  agamst  defendants  2  and  3  would  not  be 
barred  by  order  II,  rule  2,  because  a  sub-mortgagee  is  not  in 
any  way  bound  by  the  result  of  any  suit  brought  by  the  original 
mortgagee  (see  Gour's  Law  of  Transfer,  4th  edition,  volume 
II,  page  1182),  and  it  cannot  be  said  chat  the  right  or  the 
plaintiff  to  institute  the  present  suit  his  been  kept  from  his 
knowledge  by  any  fraud  on  the  part  of  Ram  Chand. 

The  appe  tl  is,  however,  defended  on  another  ground  that 
the  suit  as  against  Ram  Chand  is  within  time  by  virtue  of  the 
provisions  of  section  20  of  the  Limitation  Act. 

Counsel  for  the  respondent  relies  first  on  the  finding  of 
the  first  Court  that  ilewa  Ram  continued  to  receive  his  share 
of  the  produce  through  Ra-ni  Ohand.  As  already  explained  it 
is  uncertain  whether  the  Additional  Divisional  Judge  intended 
to  concur  iu  that  finding  but  even  if  he  did  so  it  is  one  which 
cannot  staud.  The  only  evidence  on  the  point  which  has  been 
believed  is  contained  in  the  books  of  the  plaintiff  Mewa  Ram 
and  from  this  it  would  appe  ir  that  he  was  getting  his  share 
of  the  produce  fir6t  from  Sultan  and  afterwards  from  Khuda 
Bakhsh  up  to  November  19^)6,  that  being  the  date  of  the  last 
entry.  Moreover  the  plaintiff  himself  never  alleged  that  he 
had  got  his  share  of  the  produce  througn  Ram  Chand.  The 
finding  in  question  therefore  must  be  regarded  as  a  finding 
that  Mewa  Ram  continued  to  get  his  produce  up  to  November 
1906  from  defendants  2  and  S.  That  is  a  finding  which  cannot 
be  attacked  on  second  appeal  and  it  is  not  attacked,  indeed 
wheu  tiam  Uhaud  was  examined  by  the  first  Court  he  admitted 
that  Mewa  Ram  had  continued  to  get  his  share  of  the  produce 
from  defendants  a  and  3  as  alleged  by  him. 

Accordingly  as  between  Mewa  Ram  and  Ram  Chand  whose 
personal  liability  is  not  denied  the  only  question  now  remain- 
ing in  issue  is  whether  limitation  is  saved  a-*  against  Ram 
Chand  by  the  payment  of  produce  by  Khuda  Bakhsh  and  Imam 
Bakheh  to  Mewa  Ram  up  to  November  1906, 
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This  being  a  mortgage  without  possession  the  law  applic- 
able is  that  contained  in  section  20  (1)  of  the  Limitation  Act. 
The  contention  of  counsel  for  the  appellant  is  that  limitation 
is  saved  only  as  against  Khnda  B-ikhah  and  Imam  Bakhsh 
and  in  support  of  this  contention  he  has  cited  I.  L  B  25  Mad. 
220  (1)  and  I.  L.  R.  28  Bom.  248  (2).  I-  L.  B.  25  Mad.  220  (1) 
was  a  case  in  which  a  mortgage  has  been  acknowledged  by 
only  one  of  several  co -mortgagors  and  the  High  Court  of 
Madras  held  that  the  suit  was  saved  from  beiug  barred  by 
limitation  as  against  him  only.  The  view  taken  was  that  one 
oi  several  joint  contractors  cannot  be  chargeable  by  a  written 
acknowledgment  under  section  19  of  Act  XV  of  1877  by  reason 
only  that  such  acknowledgment  is  made  by  auother  joint 
contractor.  Asa  matter  of  fact  co-mortgagor*  are  not  express- 
ly mentioned  in  section  20  (lj  (2)  of  Act  IX  of  1908  but 
granting  that  they  are  included  in  the  term  "  joint  contractor  " 
the  ruling  in  question  d  >es  not  appear  to  us  to  assist  the 
appellant,  Khuda  Bakhsh  and  Imim  Bakhsh  were  admittedly 
both  liable  to  pay  the  produce  to  Mesvii  Ram  and  they  were 
the  only  persons  liable  in  the  th-st  instance,  the  personal 
liability  of  Kam  Chand  only  arising  on  their  default. 

In  J.  L.  B  28  Bom.  248  (2)  it  was  held  that  part  payment 
of  a  debt  by  a  principal  debtor  would  not  prevent  limitation 
running  agaiust  the  surety.  Both  thg  principal  and  the  surety 
seemed  to  have  agreed  to  pay  by  the  same,  contract  and  it  may 
be  that  they  were  regarded  as  joiut  contractors.  Jenkins, 
C.  J.,  however,  had  observed  that  the  principal's  debt  was 
distinct  from  that  of  the  surety  and  that  the  priucipal  was  not 
the  person  liable  to  pay  the  debt  of  the  surety,  and  this  dictum 
was  criticised  in  17  Indian  Cases  6l9  (i)  a  decision  of  a  Divi- 
sion Bench  of  the  Madras  High  Court  where  it  was  remarked 
that  the  view  taken  was  hardly  iu  accordance  with  Allison 
versus  Frisby  (43  Uh.  D.  ]0d)  (4),  We  have  not  been  able 
to  find  any  reported  case  iu  which  the  exact  point  now  under 
our  consideration  has  arisen.  The  debt  under  discussion  in 
17  Indian  Cases  6x9  (3)  was  one  due  on  a  piomissory  note,  but 
it  was  held  that  section  20  of  the  Limitation  Act  requires  that 
"  the  payer  should  be  one   liable    to   pay   debts    aud   provides 


(1)  (1900)  /.  L.  R.    25  Mad.   220  (F.   D.)  (Karayana  Ayyar  v.   Ven- 

kaiaramuna^. 
{2)  (1903J  /.  L.  R.  28  Bom.  248  [Qopal  Daji  v.  Gopal) 
(3;  (lyi^j  17  Indian  Cases  6L9  (Velayudam  v.  Vaithyalingam). 
(4)  (1889;  43  Ch.  D.  106  (Allison  v.  Frisby). 
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that  the  result  of  the  payment  would  be  to  give  the  creditor 
a  fresh  period  of  limitation  from  the  date  of  payment ;  it  does 
not  restrict  the  benefit  accruing  to  the  creditor  with  respect 
to  his  debt  to  his  remedy  against  the  payer  alone.  According 
to  the  language  of  the  section,  the  debt  being  kept  alive  the 
result  mast  be  to  make  it  enforceable  against  anyone  liable 
for  it." 

Again  in  Pears  versus   Laing    1871  L.  R  12  Eq.  41  (I)  it 
was  held  that  the  payment  of  interest  by  one  person    liable    on 
a  mortgage  was    binding   upon  all  persons    interested    in   the 
mortgaged  property.     In  this    ruling   reference    was    made   to 
tbe  case  of  Roddam  versus  Morley  I  Be  0.  and  J.  1  (2)  in  which 
it  has  been  held  that  the  payment  of  interest   by   a    tenant   for 
life  of  a  devised   estate   keeps   a   speciality   alive  against   the 
persons  entitled  in  remainder      Lord    Cranworth  in  disoussing 
the  words  of  the    Statute  of  Limitation   said  "  It  does   not    in 
terms  confine  his  right  to  a  right  of  action  against  the    persons 
who  made  the  payment,  and   we   have   no   right   to   introduce 
words  for  the  purpose   of  so   confirming  it."     Allison    versus 
Frisby  (3)  was  a  case  in   which   the  mortgagor  and  his   surety 
jointly  and  severally  covenanted  for  the  payment  of    the    mort- 
gage-debt.    The  mortgagor  paid    the   interest  up  to    a   certain 
date,  bat  the  surety  never   made   any   payment   or  gave   any 
acknowledgment.     It  was  held   that   the   payment   of   interest 
by  the   mortgagor  prevented   the   Statute  from     running    in 
favour  of  the  surety.     Lord  Justice  Fry  remarked  as  follows  :  — 
"  If  we  were  to  confine  payment    to  a  payment   by   the    person 
"  against  whom  or  his  representatives   the   action   is    brought, 
"  I  think  we  should  be  doing  great  injustice.     It    is   usual    for 
"  the  mortgagor,  not  the  surety,    to   pay   the  interest,   and  it 
M  would  be  contrary    to   good    sense   and   the   common  under- 
"  standing  of  mankind  that  while  he  is  doing  so    the    Statute 
"  should  run  in  favour  of  the  surety  unless  he  makes  a  payment 
"  or  gives  an  acknowledgment." 

A  sub-mortgage  comprises  amongst  other  things  the 
personal  covenant  of  the  sub-mortgagor  and  undor  that  covenant 
his  position  in  relation  to  the  sub-mortgagee  is  closely  analogous 
to  that  of  a  surety  and  he  is  thus  entitled  to  recover  the  debt 
from  the  original  debtor  though  he  is  bound  to  pay  it  over  to 
the  sab-mortgagee  in  discharge  of  the  sub-mortgage  (see 
Goar's4Law  of,  Transfer,    4th   edition,    volume    II,    page   823) 

(1)  (1871)  L.  R.  12  Eq  41  (Pears  v.  Laing). 

(2)  1  De  Q.  and  J.  1  [Roddam  v.  Morley). 

8        89)  43  Ch.  D.  106  (Allison  v.     Frisby). 
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and  we  can  see  no  essential  distinction  between  his  position  and 
that  of  an  acknowledged  surety.  If  again  the  mortgagor  makes 
payment  to  the  sub  mortgagee  the  action  ia  kept  alive  for  the 
sub-mortgagor  and  if  he  is  entitled  to  take  the  benefit  he  must 
surely  accept  the  burden  A  sub-mortgagee  while  he  is  still 
receiving  payment  from  the  mortgagor  is  led  to  believe  that 
he  will  not  lose  his  rights  against  the  sub-mortgagor  and  if 
this  is  not  so  he  would  in  the  case  of  a  mortgage  without  pos- 
session always  lose  his  rights  against  the  sub-mortgagor  at 
the  expiry  of  six  years  from  the  date  of  the  mortgage  unless 
he  obtained  some  separate  acknowledgment  from  the  sub- 
mortgagor also.  Section  -0  of  the  Limitation  Ant  doss  not 
gay  that  limitation  is  saved  only  against  the  person  who  makes 
the  payment  and  we  do  not  think  that  it  should  be  so  inter- 
preted especially  when  in  our  opinion  such  an  interpretation 
would  be  repugnant  to  a  sense  of  common  justice. 

We  hold  then  that  the  suit  as  against  Ram  hand  is  within 
time  and  as  his  liability  is  not  disputed  on  any  other  ground 
we  dismiss  the  appeal  with  costs. 

Appeal  di$missed. 

No  4 
Before  Eon.  Mr.  Justice  Shadi  Lai  and  Hon.  Mr. 
Justice  Broadway. 

MANGAL  SINGH  AND  OTHERS -(Defendants)— 

APPELLANTS, 

Versus 

MUSSAMMAT  BUD  HO  AND   AM1N-UD-DIN— 

(Plaintiffs)— RESPONDENTS. 

Civil  Appeal  No.  '2791  of  1914. 

Custom—  succession  —  non-ancestral  property  -daughter  or  diftant  col- 
laterals— Jats  of  Mauza  Galwehra — Lahore  district. 

Held,  that  the  defendants,  distant  collaterals,  had  failed  to  prove  that 
among  Jats  of  Mauza  Galwehra  of  the  Lahore  district  they  excluded  a 
daughter  in  succession  to  nr.n-aucestral   propurty. 

Customary  Law  of  the  Main  Tribes  in  the  Lahore  District  by  G.  C. 
Walker,  page  10,  and  Customary  Law  of  the  Lahore  District  by  R.  C,  Bolster, 
page  33,  referred  to. 

first  appeal  fr  m  the  derree  of  Lai*  Ram  Chandra,  Subordinate 
Judge,  ist  Glass,  L  ihore,  dated  the  28th  October  19  J  4. 
Beeuhey  and  Balwaut  Rai,  for  Appellants. 
Dina  Nath,  Moti    Sagar   and    Dhanpat.   Rai,    for    Respon- 
dents. 


Jakcae?,  1918.]  CIVIL  JUDOMENTS-No.  4.  jg 

The  judgment  of  the  Court  was  delivered  by — 

Broadway,  J  — The  suit  out  of  which  this  appeal  has  arisen    23r<i  May  1917. 
was  instituted  on  lith    August    1913    by    Mussammat    Budho 
and  Mian  Amin-ud-Din  against  Buta  bingh  and   others  and  in 
it  tha  plaintiffs  claimed  possession  of  1,890  kanals  16  raarlas  of 
land  situate  in  Mauza  Galwehrn. 

The  averments  in  the  plaint  were  that  the  land  in  suit 
originally  belonged  to  one  Jowala  Singh  who  died  some  thirty 
years  before  suit,  that  on  his  death  he  was  succeeded  by  his 
widow  Mussammat  Sahibdevan  who  held  this  land  ;  that  Mus= 
sammat  Sahibdevan  died  about  a  year  before  suit  (May  1912) 
when  the  land  was  taken  possession  of  by  Mussammat  Budho, 
plaintiff  No,  1,  the  daughter  of  Jowala  Singh  and  Mussammat 
Sahibdevan,  who  cultivated  the  same  through  her  husband 
Jagat  Singh  ;  that  a  month  before  suit  the  defendants  had 
taken  forcible  possession  of  the  said  land  and  refused  to  give 
it  up;  that  Mussammat  Budho  had  sold  a  one-third  share  in 
this  laud  to  Mian  Arain-ud-Din.  plaintiff  No.  2,  and  that  the 
plaintiffs  were  entitled  to  eject  the  defendants  and  obtain 
possession  for  themselves. 

On  14th  October  19 13  Rahadur  Singh,  defendant  No.  3, 
Kala  Singh,  defendant  No.  7,  Buta  Singh,  defendant  No.  1, 
and  Mussammat  Indi,  widow  of  Lehna  Singh,  defendant  No. 
2,  filed  a  joint  written  statement  (page  20,  paper-book)  in 
which  they  pleaded  that  the  plaintiff-*  had  no  concern  with  the 
land  in  dispute  because  the  defendants  were  the  reversionary 
heirs  of  Jowala  Singh.  It  will  be  seen  that  this  set  of  defen» 
dants  did  not  challenge  the  averment  in  the  plaint  to  the 
effect  that  Mussammat  Budho  was  the  daughter  of  Jowala 
Singh. 

On  the  same  date,  14th  October  1913,  Mangal  Singh, 
defendant  No.  8,  Hakim  Ali,  defendant  No.  9,  Wadhawa 
Singh,  defendant  No.  10,  Kundan  Singh  defendant  No.  11, 
Chuhar  Singh,  defendant  No.  1.2,  Arur  Singh,  defendant  No-  13, 
and  Mangal  Singh  II,  defendant  No.  14,  a  second  set  of  defen- 
dants, filed  a  joint  written  statement  in  which  they  pleaded 
inter  alia  (pages  21-  i2,  paper-book)  that  Mussammat  Budho 
was  not  the  daughter  of  Jowala  Singh,  that  the  defendants 
were  the  collaterals  of  Jowala  Singh  and  as  such  entitled  to 
the  land  in  suit  which  was  in  their  possession  ;  that  even  if 
Mussammat  Budho  were  found  to  be  the  legitimate  daughter 
of  Jowala  Singh,  the  defendants  as  his  collaterals  excluded 
her. 
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On  3rd  November  19.3  a  replication  on  behalf  of  the 
plaintiffs  was  filed  in  Court  (page  24,  paper-book)  in  which 
the  pleas  of  the  defendants  referred  to  above  were  traversed 
and  it  was  again  averred  that  Mussammat  Budbo  was  the 
daughter  of  Jowala  Singh  while  it  was  denied  that  the  defen- 
dants  were  his  collaterals.  It  was  also  urged  that  even  if  they 
were  collaterals  they  did  not  exclude  the  daughter  Mussammat 
Budho,  inasmuch  as  the  land  was  not  ancestral. 

On  25th  November  1913  the  following  issues  were  set- 
tled :— 

1.  Is  the  land  in  suit  ancestral,  i.e.,  was  it  originally  the 
property  of  the  common  ancestor  of  Jowala  Singh  and  of  the 
defendants  ? 

2.  Is  Mussammat  Budho  the  daughter  of  the  last  male 
owner  Jowala  Singh  ? 

3  If  so,  and  if  the  land  is  ancestral,  is  Mussammat  Budho, 
or  are  the  defendants  the  rightful  heirs  of  Jowala  Singh  P 

On  16th  January  1914  a  written  statement  was  filed  by 
Hazara  Singh  and  Wadhawa  Singh,  son  of  Gopal  Singh,  de- 
fendants Nos.  4  and  5,  in  which  they  admitted  that  Mussam- 
mat Budho  was  the  daughter  of  Jowala  Singh,  but  pleaded 
that  the  defendants  as  collaterals  of  Jowala  Singh  were 
entitled  to  the  land  in  suit  in  preference  to  Mussammat 
Budbo. 

The  learned  Subordinate  Judge  held  that  Mussammat 
Budho  was  the  daughter  of  Jowala  Singh  (issue  No  2)  ;  that 
the  property  was  not  ancestral  (issue  No.  1 )  ;  and  that  as 
defendants  had  failed  to  shew  in  what  degree  of  relationship 
they  were  related  to  Jowala  Singh  they  did  not  exclude  Mus- 
sammat Budho  who  was  the  rightful  owner  (issue  No.  3).  He 
accordingly  decreed  the  plaintiffs'  suit.  Against  this  decree 
some  of  the  defendants,  viz.,  Mangal  Singh  I,  Wadhawa  Singh, 
Kundan  Singh,  Chuhar  Singh,  Arur  Singh  and  Mangal  Singh 
II,  alone  have  preferred  this  appeal  through  Mr.  Beechey 
and  we  have  heard  Mr.  Moti  Sagar  on  behalf  of  the  plaintiffs- 
respondents. 

On  behalf  of  these  appellants  it  was  contended  before 
us  : — 

(I)  that  it  had  not  been  proved  that  Mussammat  Budho 
was  the  daughter  of  Jowala  Singh  ; 
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(2)  that  defendants  were,  as  a  matter  of  fact,  the  collaterals 
of  Jowala  Singh  and  entitled  to  succeed  to  the  land  which  was 
ancestral ; 

(3)  that  as  Bach  collaterals  the  defendants  excluded  Mus- 
sarnmat  Budho  even  if  it  were  held  that  she  was  the  daughter 
of  Jowala  Singh. 

It  will  be  convenient  first  to  take  up  the  question  whether 
the  land  has  been  shewn  to  be  ancestral  and  whether  the  de- 
fendants are  Jowala  Singh's  collaterals.  In  this  connection 
our  attention  was  drawn  to  the  pedigree-table  relating  to 
Mauza  Galwehra  (printed  at  pages  6 — 16  of  the  paper-book). 
From  paragraph  1  of  the  declaration  of  the  proprietors  (page 
14)  it  appears  that  in  1867  when  the  pedigree-table  under 
consideration  was  prepared  it  was  stated  that  this  village  had 
been  founded  by  one  Galwehra  some  400  years  previously  ; 
that  it  remained  abad  for  about  238  years  when  in  the  time  of 
Nadir  Shah  the  village  was  deserted  and  the  inhabitants  moved 
off  to  various  villages  ;  that  this  village  remained  deserted  for 
a  period  of  100  years  or  so  and  that  in  Sambat  1862  in  the 
reign  of  Maharaja  Ranjit  Singh  this  deserted  place  was  given 
as  a  jagir  to  Sardar  Hem  Singh  at  whose  request  Sawan  Singh, 
Gurdit  Singh,  Didar  Singh,  Gulab  Singh,  Cherat  Singh  and 
Sahib  Singh  left  the  villages  where  tliey  were  living  and  re- 
founded  Mauza  Galwehra  retaining  this  name.  The  land  per- 
taining to  this  village  was  divided  into  Hvepattis  or  tarafs,  a 
sixth  being  formed  owing  to  the  purchase  of  some  of  the  land 
by  Hafiz  Muhammad.  Thb  headings  of  the  entries  relating  to 
each  of  the  five  tarafs  shew  that  Sawan  Singh  and  the  others 
who  refounded  this  village  at  the  request  of  Sardar  Hem 
Singh  claimed  to  be  collaterals  but  there  is  nothing  to  shew  in 
what  manner  they  are  related  inter  se.  We  do  not  think  that 
the  oral  evidence  on  the  record  can  be  regarded  as  of  any 
weight,  but  in  our  opinion  it  may  safely  be  assumed  that  the 
defendants  are  related  to  one  another  though  the  degree  of  their 
relationship  is  impossible  to  ascertain  It  cannot  therefore  be 
predicated  with  any  degree  of  certainty  that  the  land  in  suit 
was  ever  held  by  the  common  ancestor  in  the  remote  past. 
There  is  nothing  to  indicate  what  lands  pertained  to  this  vil- 
lage when  it  was  first  founded  some  450  odd  years  ago  ;  and 
therefore  though  we  find  that  the  defendants  are  collaterals  of 
Jowala  Singh  we  are  unable  to  hold  that  the  land  in  suit  is 
anoestral  qua  them, 
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The  next  question  for  determination  is  whether  the  de- 
fendants can  exclude  Massaniniat  Budho  assuming  that  she 
was  the  daughter  of  Jowala  Singh.  It  was  contended  before 
us  that  according  to  custom  collaterals,  however  remote,  ex- 
cluded daughters,  and  we  were  referred  to  the  Customary  Law 
of  the  Main  Tribes  in  the  Lahore  District  by  Q.  C.  Walker, 
page  JO,  and  the  ^Customary  Law  of  the  Lahore  District  by 
R.  C.  Bolster,  page  33  .  At  page  10  of  the  former  work^itjs  stated 
that  among  Jats  daughters  have  no  right  of  inheritance.  At  page 
33  of  the  second  work  it  is  stated  that  among  Jats  daughters  are 
excluded  by  male  lineal  descendants  through  males  however  dis- 
tant But  the  learned  author  has  noted  that  modern  feeling 
combined  with  the  growth  of  personal  as  against  communal  ideas 
of  ownership  tends  to  let  daughters  iuherit'to  the  exclusion  of 
agnates  five,  and  in  some  cases  more,  generations  distant.  It 
will  thus  be  seen  that  the  broad  custom  alleged  has  of  recent 
years  been  modified  and  in  the  present'case  there  is^  no  proof 
that  in  Mauza  Gralwehra  this  broad  custom  is  adhered  to,  where- 
as the  evidence  produced  by  the  defendants  tends  to  shew  that 
there  has  been  a  modification.  For^  instance,  while  D.  W. 
Bhan  Singh  (page  35)  states  that^a  collateral  evenof  the  100th 
degree  will  sucjeed  in  preference  to  a  daughter,  D.  W.  Chatar 
Singh  (page  36)  states  that  collaterals  "of  10th  or  12th 
"  degree  but  not  of  a  remoter  degree  can  succeed,  "  although 
he  ends  his  statement  by  saying  that  daughters  can 
never  succeed  even  if  therejwere  no  collaterals.  Indeed  the 
statement  of  the  witnesses  for  the  defendants  on  this  point  of 
custom  is  singularly  wanting  in  definiteness  and  carries  no 
conviction  to  our  minds.  In  our  opinion  the  custom  set  up 
has  not  been  proved  to  exist  in  this  village  and,  we  hold 
accordingly. 

That  Jagat  Singh,  husband  ot  Mussammat  Budho,  was  at 
one  time  in  possession  of  the  land. in  suit  cannot  be  seriously 
disputed.  The,report  made  by  Mangal,  Singh,  son  of  Mehr 
Singh,  on  1st  May  1913  (page  3,  paper-book)  clearly  shews  that 
Jagat  Singh  and  his  cousin  Dhara  Singh  were  dispossessed  by 
the  defendants. of  a  portion  at  least  of  this  land.  We  accord- 
ingly hold  that  though  the  defendants  are  collaterals  of  Jowala 
Singh,  the  degree  withiu  whioh  they  are  related', to  him  is 
unknown  and,  having  regard  to  the  history  of  the  village, 
must  be  exceedingly  remote,  and  that  it  has  not  beeu  proved 
that  the  land  in  suit  is  ancestral  qua  the  defendants-  Further, 
no  ouatom  has  been   established  by  which  in   Mauza   Galwehr 
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a  daughter  is   excluded  by   collaterals    however    remote   they 
may  be. 

[The  Court  then  proceeded  to  discuss  the  only  remaining  question,  viz., 
whether  Mussammat  Budho  was  the  daughter  of  Jowala  Singh  and 
rinding  this  in  the  affirmative  dismissed  the  appeal  with  costs.— Ed.] 

Appeal  dismissed. 


No.  5. 


Before  Eon.  Mr.  Jmtice  Scott-Smith  and  Hon.  Mr.  Justice 
Leslie  Jones. 

^  LAL  AND   OTHERS— (Plaintiffs)— APPELLANTS, 

Versus 

GAUHAU   AND  OTHERS -(Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  2674  of  1914. 

Custom — alienation— status  of  collaterals  to  contest  alienation  of  land 
in  which  their  grandfather,  as  a  Government  tenant,  had  acquired  occupancy 
rights  and  his  sons  (the  vendors)  acquired  full  proprietory  rights. 

The  grandfather  of  plaintiffs  was  a  Government  tenant  of  the  land  in 
dispute  and  acquired  occupancy  rights  therein.  He  was  succeeded  by  his 
sons  (the  defendants  1  —  3)  who  on  payment  of  Rs.  250  acquired  full  proprie- 
tory rights  and  subsequently  sold  the  land  for  Rs.  7,  150.  Plaintiffs  sued 
for  a  declaration  that  the  sale  should  not  affect  their  reversionary 
rights. 

Held,  that  as  the  occupancy  rights  merged  in  the  proprietory  rights  and 
these  were  acquired  by  the  alienors  themselves  and  were  consequently  not 
ancestral  qua  the  plaintiffs,  Hie  latter  had  by  custom  no  locus  standi  to  chal- 
lenge the  alienation. 

First  appeal  from  the  decree  of  Lala  Gang  a  Earn,  Soni,  Senior 
Subordinate  Judge,  Lyallpur,    dated  the  19 th  August  1914. 

Gokal  Chaud,  for  Appellants. 

Harcharn  Das,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Scott-Smith,  J. — Manda  grandfather  of  plaintiffs-appel- 
lants was  a  Government  tenant  of  the  land  in  dispute  and 
having  fulfilled  the  necessary  conditions  acquired  occupancy 
rights  therein.  He  was  succeeded  by  his  sons  defendants  1  to 
3,  who  in  1912  by  a  payment  of  Rs.  250  acquired  full  proprie- 
tory rights.  On  12th  May  1913  they  sold  the  land  for  Rs.  7.150 
to  defendants  4  and  5. 


23rd  May  1917. 
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The  plaintiffs,  contending  that  the  land  which  was  acquired 
by  Manda  was  their  ancestral  property,  sued  for  a  decla- 
ration that  the  sale  would  not  affect  their'reversionary  rights 
after  the  death  of  the  vendors. 

The  Subordinate  Judge  held  that  the  occupancy  rights 
acquired  by  Manda  had  merged  Un  the]  proprietary  rights 
acquired  by  the  vendors  and  that  therefore  the  land  in  suit 
was  not  the  ancestral  property  of  the  plaintiffs. 

He  further  held  that  if  the  occupnncy  rights  be  separated 
from  the  proprietory  rights  and  held  to  be  ancestral  property 
of  the  plaintiffs,  even  then  the  suit  must  fail  as  it  was  proved 
that  about  Rs.  4,000  had  been  spent  by  the  vendors  on  neces- 
sary objects.  He  accordingly  dismissed  the  suit  and  plaintiffs 
appeal. 

We  have  not  been  referred  to  any  decision  of  this  Court 
on  all  fours  with  the  present  case.  The  decision  in  Civil  Ap- 
peal No.  765  of  1913,  dated  the  29th  January  1914  (pages  1 1 
and  12  of  the  paper  book;  is  distinguishable,  because  in  that 
case  proprietory  rights  had  not  been  acquired. 

The  decisions  in  Civil  Appeal  No.  1255  of  1906  of  28th 
November  1907  and  in  Civil  Appeal  No.  869  of  1908  of  1st 
March  1910  are  also  not  in  point,  because  the  alienors  had 
obtained  yeoman's  grants  of  the  land  alienated,  and  a  yeoman 
grantee's  status  is  quite  different  to  that  of  an  occupancy 
tenant. 

It  is  clear  that  in  the  present  case  the  alienors  themselves 
acquired  the  proprietory  rights  in  the  land,  and  they  were 
therefore  authorized  to  alienate  them,  whether  with  or  with- 
out necessity.  Had  they  not  acquired  proprietory  rights,  and 
had  they  lemained  mere  occupancy  tenants,  then  according  to 
custom  they  could  not  have  alienated  the  occupancy  rights  ex- 
cept for  valid  necessity,  but  the  occupancy  rights  have  merged 
in  the  proprietory  rights  and  have  absolutely  determined,  and 
it  cannot  be  said  that  any  portion  of  the  proprietory  rights  is 
ancestral  qua  the  plaintiffs. 

The  appeal  fails  and  is  dismissed  with  cos^s. 

Appeal  dismissed. 
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No.  6- 

Before  Hon.  Mr.  Shah  Din,  Chief  Judge,  and 

Bon.  Mr.  Justice  LeRossignol. 

RAMJI  DAS  — (Plaintiff)— APPELLANT, 

Versus 

DURGA  PARSHAD  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  1442  of  1914. 

Hindu  Law -adoption— of  an  orphan  boy— whether  valid— will  in 
favour  of  a  boy  whose  adoption  is  invalid— locus  standi  of  collaterals  of 
deceased  husband  to  challenge  bequest  by  widow  of  property  inherited  from 
her  parents. 

Held,  that  under  Hindu  Law  an  orphan  boy  cannot  be  given  in  adoption 
by  his  grand-uncle. 

Trevelyan's  Hindu  Law,  page  130,  Rarr.a  Krishna's  HinduLaw,  Volume  I, 
pages  112,  113,  117  and  187,  Mayne's  HinduLaw,  8th  edition,  paragraph 
132,  pages  167—170  and  Mulla's  Hindu  Law,  2nd  edition,  page  386,  referred 
to. 

7  Indian  Cases  427  (t),  distinguished. 

Held  also,  that  when  a  Hindu  widow  makes  a  will  in  favour  of  a  boy 
whom  she  has  adopted  and  it  is  found  that  the  adoption  is  invalid,  it  has  to 
be  ascertained  whether  the  mention  of  the  legatee  as  an  adopted  sen  is 
merely  descriptive  or  whether  the  assumed  fact  of  his  adoption  is  the  reason 
and  motive  of  the  bequest  and  indeed  a  condition  of  it  and  if  the  latter  is 
found  as  a  fact  the  will  is  of  no  effect. 

As  however  in  this  case  it  was  clear  that  the  widow  wanted  the  boy  to 
succeed  to  her  own  property  quite  apart  from,  and  independently  of,  his 
capacity  as  an  adopted  son,  the  bequest  was  good. 

I.  L.  R.  11  Cal.  463  (483)  (P.  C,  (2),  /.  L.  R.  28  All.  488  (P.  C.)  (3), 
7.  L.  R.  23  Bom.  271  (P.  C)  (4),  and  296  (5)  and/.  L  R.  19  Cal.  513 
(P.  C.)  (6). 

Held  further,  that  in  regard  to  property  inherited  by  the   widow  from 
her  father  the  collaterals  of  her  deceased  husband,   as  such,  have  no   locus 
standi  to  contest  her  power  of  disposition. 
First  appeal  from  the  decree  of  0.  L.  Dundas,  Esquire,  Divisional 
Judge,  Delhi,  dated  l-ith  March  1914. 
Muhammad  Shafi  and  Santanam,  for  Appellants. 
Mehta  Bahadur  Ohand  and   Tarlochan   Das   Khanna,   for 
Respondents. 

(1)  (1910)  7  Indian  Cases  427  (Kumar  Bhagabat  Pershad  v.  Murari  Lai). 

(2)  (1884)  /.  L.  R.  11  Cal.  463  (483)  kP.  C.)  {Fanindra  Deb  v.  Rajeswar 
Das). 

(3)  (1906)  I.  L.  R.  28  All.  488  (P.  C.)  (Lali  v.  Murlidhar). 

(4)  (.1898)  /.  L.  R.  23  Bom.  271  {P.  C.)  (Karamsi  Madhowjiv.  Karsandas 
Natha). 

(5)  (1898)  /.  L.  R.23  Bom.  296  (Rango  Balaji  v.  Mudiyeppa). 

(6)  (1891)  /.  L.  R.  19  Cal.  513  (P.  C.)  [Surindro  Keshvb  Roy  v.  Doorga- 
soondery  Dossee). 
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The  judgment  of  the  Court  was  delivered  by  — 

26th  May  1917  Shah  Din.,  0.  J. — One  Chhote   Lai,  a  Bania  of  Delhi,   died 

sonless  on  the  31st  October  1909  leaving  a  widow  Mussammat 
Kashmiro.  On  the  29th  March  19 1 1,  Mussammat  Kashmiro 
executed  a>egistered  deed  by  which  she  adopted  an  orphan 
boy;  named  Durga  Parshad,  in  accordance  with  the  alleged 
instructions  of  her  deceased  husband,  Chho+e  Lai.  In  the  said 
deed  it  was  declared  that  Durga  Parshad  would  be  the  owner 
of  the  moveable  and  immoveable  property  that  had  devolved 
upon  Mussammat  Kashmiro  from  her  husband  and  her  father. 
On  the  17th  June  1911  Mussammat  Kashmiro  executed  a  re- 
gistered will  in  which,  after  setting  forth  in  detail  the  pro- 
perties which  she  had  inherited  from  her  father  and  also  those 
that  had  come  into  her  possession  from  her  husband,  she  stated 
as  follows  :  — 

"  With  the  permission  of  Lala  Chhote  Lai.  my  husband,  1 
have  adopted  Durga  Par. shad,  minor,  under  a  deed  of  adoption 
dated  the  29th  March  1911,  and  registered  on  the  31st  March 
1911  on  behalf  of  my  husband.  I  have  also  performed  his 
Baryan  ceremony.     The  said  boy  is  my  heir        *       *       *       * 

I  do  hereby,  while'in  the  enjoyment  of  sound  health  and  in 
full  po-session  ol  my  sen-es  *  *     make 

a  will  in  favour  of  Durga  Parshad,  minor,  adopted  son  of  Chhote 
Lai,  my   husband  *   with  a  view    to 

remove  subsequent  disputes  arising  in  connection  with  the 
management  of  the  property  of  the  family  to  the  following 
effect  : — 

(1)  As  long  as  I  am  alive,  I  shall  be  owner  of  the  whole 
of  my  property,  moveable  and  immoveable  *  * 
When  I  pass  away,  the  legatee  will  be  bound  to  perform  my 
funeral  and  other  ceremonies. 

(2)  As  the  legatee  is  a  minor,  I  appoint  (here  follow  the 
names  of  four  persons)  as  guardians  of  the  said  minor  for 
carrying  on  the  management  of  the  property. 


(5)  *  *  *  When  the  said  adopted  son  attains 
the  age  of  maturity  he  will  be  f.iven  proprietary  possession  of 
the  whole  of  the  moveable  and  immoveable  property  left  by  me 
which  would  be  forthcoming  at  that  time 

»  *  #  *  * 
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Mussanamat  Kashmiro  died  on  the  12th  September  1913  ; 
and  on  the  11th  November  1913  the  suit  which  has  given  rise 
to  the  present  appeal  was  instituted  by  Rarnji  Das,  who  is  the 
sole  surviving-  male  collateral  of  Chhote  Lai,  deceased  husband 
of  Mussammat  Kashmiro,  against  Durga  Parshad  and  three  of 
the  executors  named  in  Mussammat  Kashmiro's  will,  for 

(.i)  a  declaration  that  Durga  Parshad  bad  not  in  fact  been 
adopted  and  that,  if  adopted,  his  adoption  was  invalid  ; 

(2)  a  declaration  that  Mussammat  Kashmiro  had  no  power 
to  make  the  will,  dated  the  17th  June  1911,  that  the  will  was 
invalid,  and  that  the  plaintiff  was  the  lawful  heir  to  the  estate 
left  by  Chhote  Lai  and  Mussammat  Kashmiro. 

The  defendant  Durga  Parshad  pleaded,  inter  alia,  that  the 
plaintiff  was  not  in  possession  of  all  the  properties  in  suit 
which  had  been  left  by  Chhote  Lai  and  Mussammat  Kashmiro, 
;ind  therefore  a  suit  for  a  mere  declaration  did  not  lie  ;that  the 
plaintiff  had  no  locus  standi  to  sue  in  respect  of  the  property 
which  Mussammat  Kashmiro  got  from  her  mother  under  a 
will,  as  he  was  not  an  heir,.to  that  property  ;  that  Mi  -saiumat 
Kashmiro  had  adopted  the  defendant  Durga  Parshad  under 
the  authority  of  her  deceased  husband  Chhote  Lil  ;  that  the 
adoption  was  valid  ;  and  that  she  had  full  power  to  bequeath 
the  properties  obtained  by  her  from  her  husband  and  from  her 
mother. 

We  may  note  here  that  at  a  subsequent  stage  of  the  litiga- 
tion it  appears  to  have  been  admitted  by  both  parties  that  the 
house  in  Ambala  and  two  houses  situate  in  kucha  Lattu  Shah, 
Delhi,  which  form  part  of  the  properties  in  dispute,  had  been 
inherited  by  Mussammat^Kashmiro  from  her  father  and  had 
not  come  to  her  under  a  will  of  her  mother  (page  98,  lines  5  and 
6  of  the  paper-book j.  On  the  pleadings  of  the  parties  the 
lower  Court  drew  sevo:i  issues,  which  are  as  follows  (page 
48)  :— 

(1)  Does  the  suit  for  declaration  not  lie  ? 

(2)  Is  the  plaint  insufficiently  stamped  ? 

(3)  Is  plaintiff  a  relative  of  Chhote  Lai  and  has  he  a  locus 
standi  to  sue  ? 

(4)  "Were  the  house  in  Ambala  and  the  two  houses  in 
kzicha  Lattu  Shah  acquired  by  Mussammat  Kashmiro  from  her 
mother  ? 

(5)  If  she  succeeded  her  father  to  this  property,  has  ■ 
1 1;  i  /iff  is  a  relative  of  Chhote  Lai  any  locus  standi  to  sue  ?    - 
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(6)  Did  Chhcte  Lai  give  Mussammat  Kashmiro  authority 
to  adopt  Durga  Parshad  P 

(7)  Did  she  in  fact  adopt  him  ? 

Later  on  an  additional  issue  was  drawn  in  the  following 
terms  (page  65)  : — 

"  Had  Durga  Parshad  no  father  or  mother  alive  at  the 
time  of  his  alleged  adoption  ;  and  if  so,  does  this  fact  invalidate 
the  adoption  ?  " 

On  the  more  material  of  issues  set  out  above  the  lower 
Court  has  held  as  follows  : — 

(1)  that  the  plaintiff's  suit  for  a  mere  declaration  is 
maintainable  ; 

(2)  that  the  plaintiff  is  a  collateral  of  ChhoteLal,  deceas- 
ed, and  has  a  locus  standi  to  bring  the  present  suit ; 

(3)  that  inasmuch  as  the  house  in  A  cabala  and  the  houses 
situate  in  kucha  Lattu  Shah  were  admittedly  inherited  by 
Mussammat  Kashmiro  from  her  father,  she  had  full  power  to 
dispose  of  the  said  houses  by  will,  and  the  plaintiff,  as  a  col- 
lateral of  her  deceased  husband,  had  no  right  to  contest  her 
power  of  disposition  regarding  the  said  houses  ; 

(4)  that  Chhote  Lai  had  given  no  authority  to  Mussuui- 
mat  Kashmiro  to  adopt  the  boy  Durga  Parshad ;  and 

(5)  that  the  adoption  of  Durga  Parshad  by  Mussammat 
Kashmiro  was  invalid  on  the  grounds — 

(a)  that  he  had  been  adopted  by  Mussammat  Kashmiro 
without  the  express  or  implied  authority  of  her  husband  ; 
and 

(6)  that  he  was  an  orphan  boy  at  the  time  of  the  adop- 
tion and  could  not  therefore  be  given  in  adoption  under  Hindu 
Law  ; 

(6)  that  although  the  adoption  of  Durga  Parshad  was 
invalid,  the  will  made  in  his  favour  by  Mussammat  Kashmiro 
was  valid  and  operative  after  her  death  in  regard  to  the  three 
houses  inherited  by  her  from  her  father. 

<  Upon  these    findings  the   lower  Court    has    decreed    the 

plaintiffs'  suit,  except  as  regards  the  house  in  Ambala  and 
the  two  houses  in  kucha  Lattu  Shah,  in  respect  of  which  it  has 
held  that  the  bequest  of  Mussammat  Kashmiro  is  perfectly 
valid  and  to  this  extent  only  the  plaintiff's  suit  has  been 
dismissed 
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The  plaintiff  has  preferred  an  appeal  to  this  Court  in 
regard  to  the  three  houses  just  referred  to ;  and  the  defendant 
Durga  Parshad  has  filed  cross-objections,  under  order  41, 
rule  22,  Civil  Procedure  Code,  against  that  part  of  the  decree 
of  the  lower  Court  by  which  it  has  granted  the  plaintiff  (with 
the  exception  noted  above)  the  declarations  asked  for  by  him. 
The  questions  which  we  have  to  decide  in  this  appeal  are  : — 

(1)  whether  the  present  suit  for  a  mere  declaration  is  or 
is  not  maintainable ; 

(2)  whether  Durga  Parshad  was  adopted  by  Mussarnmat 
Kashmiro  under  the  authority  of  her  deceased  husband,  and  if 
he  was   so   adopted,    whether   the  adoption    was    valid   under 

Hindu  Law  ; 

# 

(3)  if  the  adoption  in  question  is  invalid,  whether  the 
will  made  by  Mussarnmat  Kashmiro  on  the  17th  June  1911  is 
also  invalid  on  the  ground  that  the  will  was  made  in  favour 
of  Dui'ga  Parshad  in  his  sole  capacity  as  adopted  sm,  the  fact 
of  his  alleged  adoption  being  the  sole  reason  a  ad  motive  of 
the  bequest  in  question. 

Upon  the  first  question,  we  find  no  difficulty  in  holding 
that  the  suit  is  maintainable  in  the  form  in  which  it  has  been 
instituted.  It  is  no  doubt  true  that  some  of  the  moveable  pro- 
perty to  which  the  suit  relates  is  in  possession  of  the  defen- 
dants (page  47),  but  the  plaintiff's  counsel  has  expressly  given 
up  the  claim  in  regard  to  that  property  before  us.  The  rest 
of  the  moveables  in  suit  are  said  to  be  in  the  possession  of  the 
Nazir  who  was  appointed  by  the  District  Judge,  Delhi,  curator 
under  Act  XIX  of  1841  in  November  1913  ;  and  we  are  clearly 
of  opinion  that  the  suit  for  a  declaration  in  respect  of  such 
moveable  property  is  maintainable.  So  far  as  the  immoveable 
property  in  dispute  is  concerned,  it  was  admitted  in  the  written 
statement  of  the  defendants  that  house  No.  5  was  in  possession 
of  the  plaintiff  and  houses  Nos.  3  and  6  in  possession  of  third 
parties  (page  44).  The  only  dispute  was  as  to  the  possession 
of  houses  Nos.  1,  2  and  4,  which  were  claimed  by  the  defen- 
dants to  be  in  the  possession  of  their  tenants.  On  this  point, 
however,  the  defendants  have  adduced  no  evidence  at  all  ; 
whilst,  on  the  other  hand,  the  plaintiff  has  gone  into  the 
witness  box  and  deposed  that  the  said  houses  are  in  his  pos- 
session through  his  tenants  Manohar  Lai  and  Kundan  Lai  who 
had  executed  leases  in  hi  a  favour.  We  hold,  therefore,  that 
none  of  the  properties  in  suit  are   in  possession  of    the   defen- 
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dants,  and  that  a  suit  for  a  mere  declaration  is  maintainable  by 
the  plaintiff. 

With  respect  to  the  second  question,  upon  the  view  that 
we  take  of  the  ease  it  is  unnecessary  to  decide  whether  Durga 
Parshad  had  been  adopted  by  Mussammat  Kashmiro  with  the 
express  or  implied  authority  of  her  deceased  husband.  Assum- 
ing that  he  was  so  adopted,  in  our  opinion,  the  adoption  in 
question  was  invalid  on  the  short  ground  that  Durga  Parshad 
being  an  orphan  boy  at  the  time  could  not  be  given  in  adoption 
under  Hindu  Law  by  his  grand-uncle  Sheo  Dial,  who  is  a  party 
to  the  deed  of  adoption,  dated  the  29th  March  1911.  In  his 
Hindu  Law,  page  130,  Trevelyan  says:  — 

"  Uuder  no  circumstances  can  any  other  than  the  father  or 
mother  give  a  boy  in  adoption.  A  step-mother,  a  brother  and 
a  paternal  grand-father  have  no  power  to  give  in  adoption. 
The  power  to  give  a  son  in  adoption  cannot  be  delegated  to  any 
person  ;  but  a  father  or  mother  may  authorize  another  person 
to  perform  the  physical  act  of  giving  a  son  in  adoption  to  a 
named  person." 

Similarly,  Rama  Krishna  in  his  Hindu  Law,  Volume  I, 
says  (page  112)  : — 

"  According  to  Hindu  Law  it  is  ouly  the  father  that  can 
give  a  sou  in  adoption,  and  in  case  he  is  incompetent,  the 
mother  cau  give  him  in  adoption.  No  other  person  can  give 
a  son  in  adoption.'' 

See  also  pages  113,  117  aud  187  of  the  same  volume; 
Mayne's  Hindu  Law,  8th  edition,  paragraph  132,  pages  167 — - 
17<j;  and  Media's  Hindu  Law,  2nd  edition,  page  386. 

The  learned  pleader  for  the  defend  int,  Durga  Parshad,  has 
relied,  in  support  of  the  alleged  validity  of  his  client's  adoption, 
on  the  decision  of  the  Calcutta  High  Court  in  the  case  of  Kumar 
Bhagabat  Pershad  v.  Murari  Lai  reported  in  7  Indian  Catta, 
page  kll  (1).  The  facts  of  that  case  were  very  peculiar.  In 
1873  an  orphan  boy,  named  Murari  Lai,  was  given  in  adoption 
to  a  Hindu  widow  by  his  brother  1  la/.ari  Lai  ;  aud  since  thu 
date  of  adoption  Murari  Lai  had  been  in  possesion  of  the 
properties  left  by  the  widow's  husband  as  his  adopted  son. 
Upon  a  suit  being  instituted  in  1906  by  a  reversionary  heir 
of  tho  widow's  husband  in  which  the  validity  of  the  adoption 
of  Murari  Lai  was  contested  on  the  ground    that    he    being    an 


(1)  (1910)   7   Indian  Canes  427   (Kumar  Bhagabat    Pershad  v.  Murari 
Lai). 
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orphan  boy  could  not  have  been  validly  given  in  adoption  by 
his  brother  Hazari  Lai,  the  learned  Judges  of  the  High  Court, 
after  referring  to  certain  cases  in  which  the  maxim  quod  fieri 
non  debet,  factum  valet  had  been  held  to  apply  to  J cases  of 
adoption,  went   on  to  observe  as  follows  : — 

"  To  disturb  the  adoption  now  would,  we  think,  be  to  do 
grave  injustice  to  the  person  adopted,  Murari  Lai,  by  destroy- 
ing his  civil  status  after  it  had  been  accepted  for  forty  years, 
and  we  are,  therefore,  led  to  the  conclusion,  though  not  without 
considerable  hesitation,  that  in  the  present  case  the  maxim 
(of  factum  valet)  may  he  applied,  and  that  we  should  not  hold 
that  the  adoption  was  invalid  because  it  was  made  by  the  elder 
brother,  the  falher  and  the  mother  of  the  person  adopted 
being  then  dead.  On  this  ground,  therefore,  weare  of  opinion 
that  the  suit  must  fail."  The  italics  in  the  above  passage  are 
ours. 

The  facts  of  the  prese  nt  case  are  different  from  those  of  the 
case  just  cited  ;  and  there  are  no  reasons  whatever  for  apply- 
ing the  maxim  of  factum  valet  to  the  present  litigation  to  the 
extent  of  accepting  the  validity  of  the  adoption  of  Durga 
Parshad  in  the  face  of  the  clear  doctrine  of  Hindu  Law  that 
a  Hindu  boy  cannot  be  validly  given  in  adoption  by  any  one 
except  his  father  or  mother.  We  hold,  therefore,  that  the 
adoption  of  Durga  Parshad  by  Mussammat  Kashmito  was 
invalid. 

This  brings  us  to  the  question  as  to  whether,  the  adoption 
of  Durga  Parshad  by  the  widow  being  invalid,  her  will,  dated 
the  17th  June  1911,  by  which  she  bequeathed  her  own  pro- 
perty to  Durga  Parshad  was  also  invalid  on  the  ground  that 
his  adoption  was  the  sole  reason  and  motive  for  the  bequest. 
In  support  of  his  contention  that  the  will  in  question  was  invalid 
on  the  groundj  stated,  the  learned  counsel  for  the  plaintiff 
relied  on  I  L.  B.  11  Col.  463  (P.  G.)  (1;,  L  L.  R.  28  All. 
488  (P.  G.)  (2),  1.  L.  B.  23  Bom.,  pages  271  (P.  G.)  (3)  and 
296  (4)  and  I.  L.  B.  19  Gal.  513  (P.  G.)  (5).  In  I.  L.  B. 
Jl    Cal.    463  (1)  one  of  the   questions    involved   was  whether  a 

(1)  lSSi)  I.  L.R.   11   Cal.  463    (P.  C.)   (Fanindra  Deb  v.  Rajeswar 
Das). 

(2)  (1906,  I.  L.  B.  28  All.  488  (P.  C.)  (Lali  v.  Uurlidhar). 

(3)  (1898)  l.L.R.  23  Bom.  271  ^P.C.)  (Karamsi  Madhowji  v  Karsundas 

Hatha). 
I)   (1898)  I.  L.  R.  23  Bom.  296  (Rango  Balaji  v.  Mudiycppa). 
(5)  (1891)  l.L.R.  19  Cal.  513  (P,  C.)  (Surendro    Keshub  Roy  v.  Douryu- . 
soondery  Dossee). 
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person  who  was  alleged  to  have  been  validly  adopted  accord- 
ing to  the  custom  of  the  family  but  whose  adoption  was  found 
to  be  invalid  was  entitled  to  succeed  to  the  estate  of  the  alleged 
adoptive  father  under  a  will  {Angilrar-patro)  executed  by  him 
in  favour  of  the  adopted  son  subsequent  to  the  adoption  : 

At  page  483  of  the  report  their  Lordships  of  the  Privy 
Council  say : 

"  There  is  some  evidence  in  this  case  of  a  family  custom 
"  forbidding  alienation  by  gift,  and  consequently  by  will,  but 
"  their  Lordships  do  not  propose  to  enter  into  the  question 
"  whether  there  is  sufficient  proof  of  it,  as  they  have  come  to 
"  the  conclusion  that,  as  Jogindra  ha  1  no  power  to  adopt  a 
"  son  who  would  succeed  to  the  estate,  it  did  not  pass  to  Rajes- 
"  war  by  the  Anyilrar-patru  Their  Lordships  feel  no  difficulty 
"  about  Rajeswar  being  sufficiently  designated  as  the  object 
"  of  the  gift,  although  the  adoption  may  not  be  valid.  They 
"  think  the  question  is  whether  the  mention  of  him  as  an 
"  adopted  son  is  merely  dese.  iptive  of  the  person  to  take  under 
•'  the  gift,  or  whether  the  assumed  fact  of  hi.s  adaption  is  not 
"  the  reason  and  motive  of  the  gift  and  indeed  a  condition  of 
"  it.     The  words  are  :  — 

"  I  authorise  you  by  this  Angilrar-patro  to  offer  oblations  of 
"  water  and  pinda  to  me  and  my  ancestors  after  my  death  by 
u  virtue  of  your  being  my  adopted  son.  Moreover,  you  shall 
"  become  the  proprietor  of  all  the  moveable  and  immove- 
ll  able  properties  which  I  own  and  which  1  may  leave  behind  ; 
"  you  shall  become  entitled  to  my  dena-pauna  (debts  and  du8s) 
"  and  you  and  your  sons  and  grandsons  shall  enjoy  them 
"  agreeably  to  the  custom  of  the  family."  He  is  to  make  the 
offerings  by  virtue  of  being  an  adopted  son,  and  "  moreover  " 
he  "  is  to  become  the  proprietor.  This  is  to  be  the  consequence 
"  of  the  adoption.  In  fact  the  Angilrar-patro  only  states  what 
"  would  have  happened  without  it.  The  distinction  between 
'*  what  is  description  only  and  what  is  the  reason  or  motive 
"of  a  gift  or  bequest  may  often  be  very  fine,  but  it  is  a  die- 
"  tinction  which  must  be  drawn  from  a  .consideration  of  the 
"  language  and  the  surrounding  circumstances" 

It  is  clear  from  this  passage  in  the  judgment  of  their 
Lordships  of  the  Piivy  I'ouuciUthat  it  Lias  to  be  decided  iu 
sach  particular  case,  afier  a  consideration  of  the  language  of 
the  relevant  documents  and  the  surrounding  circumstances, 
whether  the  distinction    bet  worn    wl  at  is    description  only  and 
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what  is  the  reason  or  motive  of  a  gift  or  bequest,  as  pointed 
nut  by  their  Lordships,  exists  or  not  in  that  case.  In  I.  L.  R. 
28  All.  483  (I)  their  Lordships  of  the  Privy  Council,  following 
the  nil- laid  do.vnin  J.  L.  /?.  11  Gal.  463  (2),  held  that  the 
intention  of  the  testator  in  that  crap,  who  had  hequeafhed  his 
property  to  a  boy,  named  Marli  Dliar,  whom  he  had  adopted 
several  years  before  in  virtue  of  a  special  custom,  was  to 
give  his  property  to  Murli  Dhar  as  his  adopted  sou  capable 
of  inheriting  by  virtue  of  the  adoption;  and  that,  as  the 
adoption  was  invalid  according  to  general  Hindu  Law,  and  not 
warranted  by  family  cn-tom,  it  gave  him  no  right  to  inherit, 
and  the  gift  or  will,  therefore,  did  not  take  effect.  The  same 
principle  which  lias  been  laid  down  in  the  above  mentioned 
cases  has  been  enunciated  by  the  Judicial  Committee  of  the 
Privy  Council  in  I.  L  R.  19  Gal  513  (3)  and  I.  L.  R.  23  Bom. 
271  (4)  and  296  (..)• 

The  question  for  decision  in  the  present  ease  i->,  whether 
Mussammat  Kashmiro  made  the  will,  dated  the  17th  June  1911, 
in  favour  of  Durga  Par.-had  simply  and  solely  because 
he  had  been  already  adopted  by  her  under  the  alleged 
authority  of  her  deceased  husband  ;  in  other  words,  whether 
his  adoption  was  the  reason  and  motive  of  the  bequest, 
and  its  validity  a  condition  precedent  to  his  capacity 
to  succeed  under  the  will  to  the  property  owned  by  Mussammat 
Kashmiro  in  her  own  right  in  contradistinction  to  the  property 
left  by  her  deceased  husband  and  held  by  her  in  her  capacity 
as  his  widow.  We  have  carefully  considered  the  language  of 
the  deed  of  adoption,  dated  the  29th  March  191 1 ,  and  that  of 
the  will,  dated  the  17th  June  1911  ;  and  retding  the  two  deeds 
in  the  light  of  the  oral  evidence  on  the  record  and  of  the 
surrounding  circumstances,  we  have  come  to  the  following  con- 
clusion. Mussammat  Kashmiro  had  no  authority  whatever, 
express  or  implied,  from  her  deceased  husband  to  adopt  the 
boy  Durga  Parshad.  She  adopted  him  under  the  influence  of 
Durga  Parshad's  grand-uncle  and  certain  other  persons  who 
were  interested  in  defeating  the  reversionary  claims  of  the 
present  plaintiff.  After  executing  the  deed  of  adoption,  dated 
the  29th  March  1911,  Mussammat  Kashmiro  came  to  entertain 

(1)  (1906)  7.  L.  R.  28  All.  488  (P.  C.)  {Lali  v.  Murlidhar) 

(2)  (1884)  /.  L .  R.  11  Cal.  46.3  (P.  C.)  (Fanindra  Deb  v.  Rajeswar  Das) 

(3)  (1891)  1.  L.  R.  19  Cal.  513  (P.  0.)  {Surcndro  Keshub  Royy.  Doorga- 

soondery  Doszee). 

(4)  (1898)  I.  L.  R.  23  Bom  271  (P.  C.)  (Karamsi  Madhoicji  v.  Karsandas 

Natha). 
(5)    (1898)  I.  L.  R.  23  Bom.  296  [Ravao  Balaji  v.  Mudiyeppa). 
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grave  doubts  as  to  whether  the  device  of  adoption  would  be 
successful  as  against  the  present  plaintiff;  and  she  was,  therefore, 
advised  to  execute  a  will  in  favour  of  Durga  Parshad  in  which 
the  adoption  of  the  boy  was  to  be  referred  to  by  way  of  formal 
confirmation  of  what  had  been  done  by  her  before,  but,  in  ad- 
dition to  it,  she  was  to  devise  specifically  and  in  detail  (a)  the 
properties  which  had  been  inherited  by  her  from  her  own 
father;  (6)  properties  which  had  come  into  her  possession  from 
her  deceased  husband.  It  had  been  admitted  in  argument 
before  us  that  if  the  adoption  of  Durga  Parshad  by  Mussam- 
raat  Kashmiro  had  been  valid,  he  would  have  succeeded  im- 
mediately, on  the  execution  of  the  deed  of  adoption,  dated 
the  29th  March  1911,  to  the  properties  left  by  her  husband 
ChhoteLal;  but  that  he  would  not  have  had  an  immediate 
right  of  succession  to  the  properties  which  had  been  inherited 
by  Mussammat  Kashmiro  from  her  own  father.  It  seems  to 
us  that  by  executing  the  will,  dated  the  17th  June  1911,  what 
Mussammat  Kashmiro  intended  to  do  was  to  place  beyond 
dispute  the  right  of  Durga  Parshad  to  succeed  to  the  property 
inherited  by  her  from  her  own  father  in  the  event  of  the  adop- 
tion of  the  boy  being  held  invalid,  which  would  carry  with  it 
the  legal  consequence  of  depriving  him  of  succession  to  Chhote 
Lai's  property.  It  is  thus  clear  to  our  minds  that  the  bequest 
in  dispute  was  made  by  Mussammat  Kashmiro  to  Durga 
Parshad,  because  she  wanted  him  to  succeed  to  her  own  pro- 
perty referred  to  in  the  will  not  merely  by  virtue  of  his 
adoption  as  the  son  of  her  deceased  husband,  but  quite  apart 
from,  and  independently  of,  his  capacity  of  such  adopted  son. 
The  adoption  of  the  boy  was  not  the  reason  and  motive  of  the 
bequest,  nor  was  its  validity  a  condition  precedent  to  the  be- 
quest taking  effect;  the  underlying  motive  of  the  bequest  wns 
that  Durga  Parshad  should  succee  1  at  least  to  Mussammat 
Kashmiro's  own  property  after  her  de  ith  in  case  his  adoption, 
for  some  reason^or  other,  was  found  to^be  invalid,  as  Mussammat 
Kashmiro  had,  in  view  of  the  facts  within  her  own  knowledge, 
strong  reasons  for  thinking  that  the  factum  of  the  adoption  or 
it  svalidity  would  not  stand  examination.  Upon  these  grounds 
the  present  case  is  clearly  distinguishable  from  the  Privy 
Council  decisions  cited  before  us  by  the  learned  counsel  for 
the  plaintiff  ;  and  we  hold  that  the  will,  dated  the  17th  June 
1911,  was  not  invalid  simply  because  the  prior  deed  of  adoption, 
dated  the  29th  March  1911,  did  not  confer  on  the  boy  the 
status  of  a  validly  adopted  son. 
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There  remains  the  subsidiary  question  as  to  whether 
Mussammat  Kashrairo  had  power  under  Hindu  Law  to  bequeath 
to  Durga  Parshad  the  Ambala  house  and  the  two  houses  in 
hucha  Lattu  Shah  whish  she  had  inherited  from  her  father.  It 
is  indisputably  clear  upon  the  authorities  that  the  houses  in 
question  having  been  inherited  by  Mussammat  Kashmiro  from 
her  father  were  not.  strictly  speaking,  her  stridhan  according 
to  Hindu  Law,  a  proposition  which  was  not  disputed  before  us 
by  the  plaintiff 's  learned  counsel ;  and  it  is  equally  clear  that 
the  plaintiff,  who  is  a  collateral  of  Mussammat  Kashmiro's 
husband,  but  is  in  no  way  connected  with  her  father's  family, 
has  no  locus  standi  to  contest  her  power  of  disposition  in  respect 
of  the  property  in  question. 

For  the  foregoing  reasons  we  maintain  the  decree  of  tli.i 
lower  Court  and  dismiss  both  the  appeal  and  the  cross-objections 
with  costs. 

Appeal  dismissed. 


No.  7. 
Before   Ron-  Mr.  Shah  Din,  Chief  Judge,  and  Hon 
Mr.  Justice  LeRossignol. 
MUSSAMMAT  BH^RI-(Dkfendanp;— APPELLANT, 

Versus 

KHANNU  AND  OTHERS -(Plaintiffs)— RESPONDENTS 

Civil  Appeal  No.  211  of  1914. 

Punjab  Courts  Act,  111  of  1914,  section  41  (3j— Certificate — whether 
necessary — question  of  onus probandi  on  a  point  of  custom— proper  procedure 
where  lower  Appellate  Court  refused  a  certificate  on  erroneous  grounds. 

This  suit,  was  brought  by  collaterals  in  the  9th  degree  of  one  G.,  deceased, 
a  Siviya  Jat  of  Tahsil  Kharian,  District  Gujrat,  for  possession  of  G.'s  land 
against  his  sister,  who  had  got  possession  of  it  on  the  death  of  G.'s  daughter. 
The  first  Court  decide!  the  case  according  to  Mahammadan  Law,  but 
on  appeal  the  Divisional  Judge  held  that  the  parties  were  governed  by 
custom  and  that  the  onus  lay  on  the  sister  that  she  was  entitled  to  succeed 
in  preference  to  plaintiffs  an  1  that  she  had  failed  to  discharge  this  onus. 
The  Divisional  JuJge  refused  an  application  for  grant  of  a  certificate 
for  a  second  appeal  to  the  Chief  Court  as  he  considered  that  the  ques- 
tion of  onus  was  a  question  of  law  and  that  therefore  he  could  not  grant 
a  certificate  under  section  41  (.jj  of  the  Punjab   Courts  Act. 

Held,  that  the  question  of  onus  probandi  in  a  custom  case  is  not 
a  pure  question  of  law,  unconnected  with  custom,  and  that  on  the  other 
hand,  it  is  not  under  all  circumstances,  a  question  relating  to  the  validity 
or  the  existence  of  a  custom,  except  in  so  far  as,  in  proving  or  dis- 
proving the  validity  or  existence  of  a  custom,  a  party  to  a  suit  may 
be    held  to  be  entitled   to   an  initial   presumption   in   his  favour  on  th« 
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strength  of  a  generally  accepted  rule  of  custom,  as    laid  down  by  judicial 
decisions  or  otherwise. 

4  PMV.  R.  1914  (1)  and  96  P.  R.  1915  (2),  referred  to. 
Held   consequently,  that  the   question   of    onus  probandi    in   this  case 
must  be  regarded  as  one  relating  to  the  existence  of  custom  governing  the 
succession  to  U's  land  and  therefore  a  certificate  under  section  11  (3)  of  th 
Punjab  Courts    Act  was  necessary.  As  the  lower  Appellate  Court  nad  refused 
the  certificate  on  aground  which  was  erroneous,  it  was  directed  to  reconsider 
the  question  of  granting  a  certificate  in  view  of  the  finding  of  this  Court. 
Second  appeal  from  the  decree  of  P.  L.  Barker,  Esquire,  Divisional 
Judge,  Jhelum  Division,  dated  the  8th  November  1913, 
Oertel,  for  Appellant. 
Ganga  Ram,  for  Respondents. 
The  order  of  the  Court  was  delivered  by — 
25^  Mav  1917.  Shah  Din,  0.  J. —  One    Gaman,   a    Siviya    Jat   of   Mauza 

Sivija,  Tahsil  Kharian,  in  the  Gujrat  District,  who  owned  488 
kanals  of  land,  died  some  years  ago  leaving  an  unmarried 
daughter,  Mussammat  Hasni,  and  a  married  sister,  Mussammat 
Bhari.  Mussammat  Hasni  succeeded  to  her  father's  land  but 
died  towards  the  end  of  1911  ;  and  soon  after  Mussammat 
Bhari  entered  into  possession  of  the  land  left  by  her.  In 
January  1912  thirty  proprietors  of  Mauza  Siviya,  who  are 
collaterals  of  Gaman  in  the  9th  degree,  brought  a  suit  for  pos- 
session of  488  kanals  of  land  against  Mussammat  Bhari  alleg- 
ing that  they,  as  collaterals  of  Gamau,  deceased,  were  entitled 
to  succeed  to  the  land  in  question  to  the  exclusion  of  his  sister 
Mussammat  Bhari.  In  answer  to  the  plaintiffs'  claim  Mussam- 
mat Bhari  put  forward  several  pleas,  the  nature  of  which  is 
clear  from  the  following  issues  that  were  drawn  by  the  Sub- 
ordinate Judge : — 

•*  (1)  Whether  the  laud  in  suit  was  ancestral,  i.e.,  whether 
'  it  was  once  occupied  by  Bhola  the  common  ancestor  t 

"  (2)  Whether  plaintiffs,  collaterals  in  the  9th  degree,  are 
"  better  heirs  by  custom  than  the  sister  of  Gamau  ? 

*•  ^3)  Whether  mortgage  debts  of  Kanshi  Ram,  Karm  Diu, 
"  and  Nur  Siraj  were  paid  by  defendant  1  from  the  earnings  of 
"ancestral  estate  and  canuot  be  claimed  by  her  r 

*'  ^4)  Whether  plaintiffs  can  be  allowed  to  sue  for  absentees  "< 
"  What  was  plaintiffs'  (who  were  present)  share  if  they  canuot 
"so  sue?  " 

The  Subordinate  Judge  held  that  the  laud  in  dispute 
was   not   proved   to  be   the   ancestral   property  of  Gaman  qua 


(I)  4  P.  W.  R.  1914  (Arum  v.  Imam  Bakhsh). 
{*)  96  P.  R.  1915  {Allah  Din  v.  Salam  Din). 
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the  plaintiffs  ;  that  no  definite  custom  had  been  proved  which 
governed  a  case  of  disputed  succession  such  as  the  present 
between  the  sister  of  the  last  male  proprietor  and  his  remote 
collaterals  ;  aud  that  in  the  absence  of  a  definite  custom  on 
the  point  the  personal  law  of  the  parties  should  furnish  the 
rule  of  decision.  Under  the  Muhammadan  Law  Mussammat 
Bhari,  as  sister  of  Gauian,  took  a  half  share  in  the  land  in 
dispute,  and  the  other  half  devolved  upon  the  plaiutiffs  as 
residuaries  of  the  fourth  class.  The  Subordinate  Judge  decreed 
possession  of  half  the  land  in  favour  of  the  plaintiffs  accord- 
ingly, conditional  on  their  paying  certain  mortgage  debts  which 
had  been  liquidated  by  Mussammat  Bhari.  As  regards  the 
objection  taken  by  Mussammat  Bhari  that  since  the  plaintiffs 
did  not  represent  the  whole  body  of  Gaman's  reversioners, 
they  could  ouly  claim  possession  of  the  land  in  dispute  to  the 
extent  of-  their  own  shares,  the  Subordinate  Judge  held  that 
suoh  of  the  collaterals  of  Gaman  as  had  not  joined  with  the 
plaintiffs  in  bringing  the  suit  could  subsequently  claim  their 
share  from  the  plaintiffs,  and  that  the  latter  were  entitled 
to  take  possession  of  the  whole  of  the  land  to  which  all  the 
collaterals  of  Gaman  were  entitled  to  succeed. 

Beth  parties  appealed  to  the  Divisional  Judge.  The 
learned  Judge  agreed  with  the  Subordinate  Judge  in  holding 
that  the  land  in  suit  was  not  the  ancestral  property  of  Gaman 
and  the  plaintiffs  ;  but  he  was  of  opinion  that  the  onus  lay  on 
Mussammat  Bhari  of  proviug  that  she,  as  sister  of  Gaman,  was 
entitled  by  custom  to  succeed  to  the  laud  left  by  him  to  the  ex- 
clusion of  the  plaintiffs  who  were  his  collaterals  in  the  9th  degree- 
He  further  held  that  since  Mussammat  Bhari  had  not  proved 
that  she  had  paid  off  the  mortgage  debts  charged  on  certain  por- 
tions of  the  laud  iu  suit  out  of  her  own  pocket,  the  plaintiffs  wet  e 
not  liable  to  her  for  any  suins  expended  by  her  on  redemption. 
Upon  these  findings  he  rejected  Mussammat  Bhari's  appeal,  and 
accepting    that  of    the  plaintiffs,  decreed  their  claim  iu  full. 

Mussammat  Bhari  has  filed  a  second  appeal  in  this  Court 
urging  inter  alia — 

(1)  that  the  lower  Appellate  Court  was  wrong  in  throw- 
ing on  her  the  onus  of  proving  that  she  was  entitled  to  succeed 
to  the  non-ancestral  property  of  her  brother  Gaman  in  pre- 
ference to  his  collaterals  in  the  9th  degree  ;  aud 

(2)  thai  the  lower  Appellate  Couit  had  overlooked  the 
plea  of  Mussammat  Bhari  to  the  effect  that  the  plaintiffs  could 
not  sue  for  poaseasiun  of  the    shares    of  certain  absentees,  who 
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were  collaterals  of  Gatnan,  and  of  the  shares  of  other  collaterals 
who  had  not  joined  with  the  plaintiffs  in  bringing  the  suit. 

In  regard  to  the    first   point,    it    has    been    urged   by    the 
respondents'   pleader  that  the   question  whether   or  not  in  this 
case  the  onus   lay   on  Mussammat  Bhari   of  proving   that   by 
custom   she  excluded  her  brother's  collaterals  of  the  9th  degree 
from   succession  to  the  land  in  dispute  was  a  question  of  custom 
and   not  one    of   law,  and  that  therefore  no  second  appeal  lay 
to    this    Court   regarding    the  existence  of    the  alleged  custom 
without  a  certificate  under  section  41  (3)  of  the  Punjab  Courts 
Act.     After   hearing   counsel   for   the   appellant  on  this  point, 
we   are  of    opinion    that  the    question  of    onus  probnndi  which 
arises    in    this   case   13    not  a  question  of  law,  pure  and  simple, 
but   a   mixed   question    of   law  and  custom,  and  that  a  second 
appeal   is   not   competent    to    this    Court  unless  a  certificate  is 
granted    by   the   lower   Appellate   Court   under  section  41  (3) 
of   the    Punjab   Courts    Act.     In  the    case  of  Arura   v.    Imam 
Bakhsh,   reported   as   4    P.    W.    R.    1914    (1),    it   was  held  in 
effect   by    a   learned  Judge   of    this    Court   that   the   question 
as  to     the    incidence   of   the    burden   of    proof  in   a   case  in- 
volving  a   question    of  custom  is    a  question    which  cannot   be 
argued  in  second  appeal  without  a  certificate  being  first  obtain- 
ed under  the  Punjab  Courts  Act,  and   this    view  was   approved 
by  the  late  learned  Chief  Judge   in    96    P.  R.  1915  (2).     The 
matter  is  not  altogether  free  from  difficulty   ;  but,  after   giving 
it   our  best   consideration,  we  are  of   opinion  that  the  question 
of  the  onus  probandi  in  the  present  case  is    so  indissolubly  con- 
nected with  the  question  of  the  existence    of  custom  regulating 
the  succession  to  the  land  left  hy  Gaman  that  a  certificate  under 
sub-section  (3;  of  section  41  of  the  Punjab  Courts  Act    must  be 
obtained  from  the    lower    Appellate  Court  before   the  question 
can  be  raised  in  second  appeal  iu  this   Court.     It  seems   to   us 
that  the    question  of  onus  probandi  in  a   custom   case   is   not  a 
pure  question  of  law  unconnected   with    custom  ;    and   that,  on 
the  other  hand,  it  is  not,  under  all   circumstances,    a   question 
relating  to   the   validity   or    the    existence  of  a  custom  except 
in    so    far   as,   in    proving  or  disproving  the    validity  or   exist- 
ence of  custom,  a  party  to  a  suit    may    be    held    to   be   entitled 
tu   an    iuitial    presumption    in    his    favour    on    the  strength  of 
a  generally    accepted   rule    of    custom  as  laid  down   by  judicial 
decisions   or  otherwise.     Considered  in  this  light,    the  question 

(1)  4  P.  W.  R.  1914  (Arura  v.  Imam  Bakhsh). 

(2)  96  P.  R.  1915  (Allah  Din  v.  Salam  Din). 
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of  onus  probandi  in  this  case  must  be  regarded  as  one  re- 
lating to  the  existence  of  custom  governing  the  succession  to 
Gaman's!  land  ;  and  therefore  a  certificate  under  section  41  (3) 
of  the  Punjab  Courts  Act  was  necessary  to  the  institu- 
tion of  a  second  appeal  regarding  the  said  question. 

The  learned  counsel  for  the  appellant  called  our  attention 
to  the  order  of  the  Divisional  Judge,  dated  the  13th  January 
1914,  by  which  he  refused  to  grant  a  certificate  to  the  ap- 
pellant under  section  41  (3)  of  the  Punjab  Courts  Act.  The 
refusal  was  based  upon  the  ground  that  the  question  as  to  the 
burden  of  proof  that  arises  in  this  case  is  a  question  of  law 
and  not  one  of  the  existence  or  validity  of  a  custom,  and 
that  therefore  under  the  Punjab  Courts  Act  a  certificate 
cannot  be  given.  As  we  have  said  above,  this  view  is 
erroneous  ;  and  it  is  still  open  to  the  learned  Judge  of  the 
lower  Appellate  Court  to  reconsider  whether,  in  view  of  our 
finding  that  the  question  of  onus  probandi  in  this  case  is  a 
question  of  custom,  he  would  be  prepared  to  grant  a  certificate 
for  second  appeal. 

Apart  from  the  question  of  custom  involved  in  this  case, 
it  is  clear  that  the  plaintiffs,  who  are  only  some  among 
the  collaterals  of  Gaman,  deceased,  cannot  sue  for  more  than 
their  own  shares  in  the  land  in  dispute,  and  the  Subordinate 
Judge  was  therefore  in"  error  in  giving  them  a  decree  for 
the  share  to  which  the  whole  body  of  Gaman's  reversioners 
would  be  collectively  entitled.  The  learned  Divisional  Judge 
overlooked  this  point  altogether,  and  holding  that  by  custom 
applicable  to  the  parties  the  plaintiffs  as  collaterals  of  Gaman, 
deceased,  excluded  his  sister  from  inheritance,  he  has  decreed 
their  claim  in  full.  Assuming  that  Mussaruniat  Bhari  is 
excluded  from  inheritance  by  the  collaterals  of  Gaman,  the 
plaintiffs  clearly  cannot  get  the  shares  of  such  of  the  collaterals 
as  are  absentees  or  of  those  collaterals  who  have  not  joined 
with  the  plaintiffs  in  bringing  the  present  suit.  The  question 
as  to  what  share  of  the  land  in  dispute  the  plaintiffs  are 
entitled  to  in  their  own  right  cannot  be  decided  on  the  pi'esent 
record;  and  under  order  41,  rule  25,  Civil  Procedure  Code, 
we  remand  the  case  to  the  District  Judge  of  Gujranwala 
for  a  finding  on  this  point.  A  return  should  be  made  within 
three  months.  The  District  Judge  will  also  consider  and  decide 
the  question  of  the  grant  of  a  certificate  to  the  appellant,  Mua- 
aammat  Bhari,   under  section  41  (3)  of  the  Punjab  Courts  Act. 

-^^.^  Cate  remanded. 
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Before  Eon.  Mr.  Shah  Din,  Chief  Judge  and  Eon.  Mr.  Justice 

LeRossignol. 

CHOTHA   RAM— (Plaintiff)— APPELLANT 

Versus 

MUSSAMMAT  KARMON  BAI   AND  ANOTHER— 

(Defendants)— RESPONDENTS. 

Civil  Appeal  No  1621  of  1914 

Civil  Procedure  Code,  Act  V  of  1908,  section  47,  order  21,  rules  72  (2), 
84  ( 2}  and  95  and  order  85 -suit  by  auction  purchaser  who  is  also  the 
decree-holder,  for  possession  of  the  property  sold  to  him — whether  competent. 

Held,  following  I.  L.  ft.  31  All.  82  (F.  B.)  (1)  that  section  47  of  the 
Code  of  Civil  Procedure  has  no  application  to  a  suit  brought  by  a  decree- 
holder,  who  has  with  the  permission  of  the  executing  Court  purchased 
the  property  of  his  judgment-debtor  sold  in  execution  of  his  decree,  for 
recovery  of  possession  of  that  property  on  the  strength  of  the  sale  to  him  ; 
nor  is  such  suit  barred  because  the  plaintiff  has  failed  to  avail  himself  of  the 
summary  remedy  provided  by  order  21,  jule  95  of  the  Code  or  having 
sought  that  remedy  has  been  unsuccessful  such  summary  remedy  being 
concurrent  with  his  remedy  by  separate  suit—vide  14  (2)  and  92  P.  R.  1893  (3), 
I.  L.  R.  17  All.  222  (4),  1.  L.  R.  18  All.  36  (5>,  I.  L.  R.  1 9  AU.  ill  (6), 
J.  L.  R.  16  Cal.  682  (7),  I.  L.  R.  27  Cal.  34  (8)  and  709  v9),  /.  L.  R.  31  Cal. 
737  (10),  1  Cal.  W.  N.  658  ill),  6  Cal.  L.  J.  749  (12;,  18  Cal.  W.  N.  27  (13), 
I.  L.  R.  10  Mad.  53  (14),  1.  L.  R.  25  Had.  529  (15 >,  I.  L.  R.  26  Mad. 
740  ;16;,  I.  L.  £.28  Had.  87  (J 7;,  1.  L.  R.  32Mad.  136  KIS),I.  L.  R  35  Bom. 
452  (19),  12  (20)  and  47  P.  R.  1887  (21;,  58  P.  R  IS88,  p.  144, para.  1  {22), 
14  (2)  and  92  P.  R.  1893  (3)  and  18  P.  R.  1904  (23),  referred  to  and 
discussed. 

58  P.  R.  1888  (22),  dissented  from. 

(1)  (1908)  /.  L.  R  31  AU.S2  (F.  B.)(Bhagioati  v.  Banwari  Lai). 

(2)  14  P.  R.  1893  (Mussammat  liar  Devi  v   Ramjiwan). 

(3)  92  P.  R.  1893  {Than  Singh  v.  Kazim  All). 

(•1)  (1894)  I  L  R.  17  All  '222  (Sabhnjit  v.  Sri  Copal). 

(5,  (1895)  /•  L  R.  IS  .4ft.  36  \Ghulam  Shabbir  v.  Duarka  Prasad). 

16)  (1897)  J.  L.  R.  L»  All.  177  (Moti  Lai  v.  Makund  Singh). 

(7)  (1889)  I.  L.  R  16  Cal.  682  (P.  C  )  (Mahabir  Pershad  v.  Macnaghlen). 

(8)  (1899)  I.  L.  R  27  Cal.  34  (Madhusudan  Das  v.  Gobinda  Pria). 

(9)  (1900)  I.  L.  R  27  Co/.  709  {Sariatoolla  Molla  v.  Raj  Kumar  Roy). 

(10)  (1904)  Z.L.  .ft  31  Cal  737  (Ram  Narain  Sahoo  v.  ft</»c/i  Pershad). 

(11)  (1897)  1  CaZ.  IV.  .V.  658  {BhimalDu<  v.  Mussammat  Ganesha  Koer). 
(12    (1904)  6  Co/.  Z.  J.  749  (Mahomed  Mosraf  v.  //a/>ft  Jfia). 

(13)  (1913)  18  Cal.  W.  S.  27  (//ari  Churan  Dutta  v.  J/cm  j/o/mji  Nandi). 

(14)  (1886)  /.  L.  ft.  10  .Vaa\  53  (iseru  v.  Muttusammi), 

(15)  C1901)  /•  L.  R  25  .Vat/.  529  (Kasinatha  v.  Ctluunansa). 
(16;  (1902)/.  L  K.  26  JM  Z        i  Stencn). 
(17)  (1904)  V.  L.  ft.  28  /tfatf.  87   Sandhu  v.  Uuxsavi  Sahib). 

<J8>  11908)/.  L.  /i  32  '         .  Sahib  v.  Chidambaram), 

(19]  '1911)  /.  ft  ft  35  /  ■  ■•    152  ■•  v  Narayan  . 

(20)  12  P.  ft.  I'  ■  '•  .1 '•;'■■; .-•  Si 

(21 »  47  /'.  ft.  I8S7  (j 

(22)  58  P.  ft.  1888  p.  11 4,  pa,  a.  1  [Bagha  Shah  v.  Bura  S/ia/i). 

(23)  18  P.  iv.  190 1   Mutsummat  Lai  Devi  v.  Karim  Bakhs'i). 
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Second  appeal  from  the  decree  of  F.  B.  R   Spencer,  Esquire,  Addi- 
tional Divisional  Judge,  Multan,  dated  the  2nd  April  1914. 

Muhammad  Shan,  for  Appellant. 

Hargopal,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by— 

Shah  Dix,  C.  J. — The  facts  of  this  case  as  given  in  the  %f)th  May  1917. 
judgment  of  the  Divisional  Judge  are  not  disputed.  On  the 
27th  June  1891  Chotha  Ram  obtained  a  decree  for  Rs  9,690-14-0 
against  Topan  Lai  and  Asn  Lai  in  the  Court  of  the  District 
Judge  of  Shikarpnr  in  Sindh-  The  greater  part  of  the  decretal 
amount  was  realized  in  Shikarpur,  and  in  respect  of  the  balance 
Rs.  1,173-9-0,  the  decree  was  transferred  to  the  Muzaffargarh 
District  in  the  Punjab;  and  as  both  the  judgment-debtors  had 
meanwhile  died  execution  was  taken  out  against  their  widows, 
namely  Mussammat  Karmon  B  li  and  Mussammat  Lalo  Bai, 
who  were  duly  brought  on  the  record  as  the  legal  representa- 
tives of  their  deceased  husbands.  A  residential  house  which  is 
situate  in  village  Khmgarh  in  the  Muzaffargarh  District  was 
attache  1  in  execution  of  the  decree  The  house  in  question  waa 
already  mortgaged  to  certain  mortgagees  for  Rs.  1,20);  the 
mortgagees  objected  to  the  attachment,  and  on  the  15th  Decem- 
ber 1900  their  objections  were  allowed  and  the  house  was 
ordered  to  be  sold  in  execution  of  Chotha  Ram's  decree  subject 
to  the  mortgage  just  mentioned.  At  the  auction-sale  the  house 
was  purchased  by  the  decree-holder  with  the  permission  of  the 
Court,  and  the  sale  was  confirmed  by  the  Court  on  the  11th 
January  1901.  The  certificate  of  sale  was  granted  to  the 
decree-holder  on  26th  February  190f. 

One  of  the  judgment -debtors,  Mussammat  Karmon  Bai, 
filed  an  objection  praying  for  reservation  of  her  rights  in  the 
house  in  question  ;  but  her  objection  was  disallowed  on  the  16th 
February  1901.  She  then  brought  a  regular  suit  to  establish 
her  right  of  residence  in  the  house,  bat  the  suit  was  dismissed 
on  19th  January  1903  on  the  ground  that  it  was  barred  by 
section  244  of  the  Civil  Procedure  Code,  Act  XIV  of  1882. 
Thereafter  on  the  31st  August  1906  Chotha  Ram,  decree- 
bolder,  applied  to  be  put  in  possession  of  the  house.  To  this 
application  objections  were  raised  by  Mussam-uat  Karcmn  Bai, 
and  Chotha  Ram's  application  was  rejected  on  the  22nd  October 
1906  ;  he  appealed  from  the  order  of  rejection,  but  his  appeal 
was  dismissed  on  the  7th  March  1907. 

On  the  16th    November    1912    Chotha    Ram   brought  the 
suit  which  has  given  rise  to  the   present  appeal  for  recovery  of 


3Q  CIVIL  JUDGMENTS— No.  8.  [  Record, 

possession  of  the  bouse  on  the  strength  of  the  auction-sale 
dated  the  1 1th  January  1901.  Mussammat  Karmon  Bai 
resisted  the  suit  on  several  grounds,  one  of  which  was  that 
since  the  plaintiff  was  himself  the  decree-holder  he  could  seek 
his  remedy  only  in  the  executing  Court  and  could  not  bring 
a  regular  suit  to  recover  possession  of  the  house  in  question. 
The  District  Judge  held,  following  the  Full  Bench  decision  of 
the  Allahabad  High  Court  in  J.  L  R.  31  All.  82  (1)  that  the 
plaintiff's  suit  was  maintainable  ;  and  he  decreed  the  suit  accord- 
ingly conditional  on  plaintiff  paying  a  certain  sum  of  money 
to  Mussammat  Karmon  Bai.  On  appeal  the  Divisional  Judge 
was  of  opinion,  in  view  of  certain  observations  contained  in  two 
of  the  judgments  of  this  Court  No.  14  (2)  and  No.  92  P.  R. 
1893  (3),  that  the  plaintiff's  suit  was  barred  by  section  47  of  the 
Civil  Procedure  Code.  He  accepted  the  appeal  of  Mussammat 
Karmon  Bai  accordingly,  and  dismissed  the  plaintiff's  suit. 

A  second  appeal  has  been  preferred  to  this  Court  by  the 
plaintiff  Chotha  Ram;  and  the  question  which  we  have  to 
decide  is,  as  to  whether  section  47  of  the  Civil  Procedure  Code 
is  a  bar  to  the  suit  brought  by  him  to  recover  possession 
of  the  house  which  was  sold  to  him  in  execution  of  his  decree 
in  1901.  The  following  authorities  were  cited  in  the  course 
of  the  arguments  before  us  : — I.  L.  R.  IT  All.  222  (4)  ;  I,  L.  R. 
18  All.  36  (5)  ;  I  L.  R.  19  All.  477  (6)  ;  I.  L.  R.  Zl  All.  82 
F.  B.  (7) ;  I.  L.  R.  16  Gal.  682  (8)  ;  I.  L  R  27  Gal.  34  (9), 
and  709  (10) ;  I.  L.  JR.  31  Gal.  737  (11)  ;  1  G.  W.  N.  658  (12)  ; 
G  C.  L.  J.  749  (13)  ;  18  G.  W.  N.  27  (14) ;  I.  L.  R.  10  Mad. 
53  (15) ;  I.  L.  R.  25  Mad  529  (16)  ;  /,  L.  R.  26  Mad.  740  (17)  ; 
I.  L.  Z?.  28  Mad.  87  (18) ;  I.  L.  R.  32  Mad.  136  (19)  ;  /.  L.    R. 

(1)  (1908)  I.  L.  ft.  31  All.82  (F.B.)  (Bhagwati  v.  Banwari  Lai). 

(2)  14  P.  ft.  1893  (Mussammat  Har  Devi  v.  Ramjiwan). 
* 3)  92  P.  R.  1893  (Than  Singh  v.  Kazim  AH). 

(4)  (1894) 7. L  R.  17  All.  222  (Sabhajit  v.  Sri  Gopal). 

(5)  (1895)  I.L.  R.  18  All.  36  (Ghulam  Shabbir  v.  Dwarka  Prasad). 

(6)  (1897)  /.  L.  R.  19  All.  477  (Hod  Lai  v.  Makund  Singh). 

(7)  (1908)  I.  L.  ft.  31  All.  82  (F.  B.)  (Bhagwati  v.  Banwari  Lai). 
(8    (1889)  I.  L  ft.  lGCal  682  (P.  C.)  (Mahabir  Pershad  v.  Macnaghten). 
(9)  (1899)  I.L.  ft.  27  Gal.  34  (Madhusudan  Das  v.  Gobinda  Pria). 

(10)  (1900)  L  L.  R.  27  Cal.  709  (Sariatoolla  Holla  v.  Raj  Kumar  Roy) 

(11)  1904)  /■  L.  ft.  31  Cal.  737  (Ram  Narain  Sahoo  v.  Bandi  Pershad). 

(12)  (1897;  1  Cal.  W.  N.  658  (BhimalDas  v.  Mussammat  Ganesha  Koer). 

(13)  (1904)  6  Cal.  L.  J.  749  (Mahomed  Mosraf  v.  Habil  Mia). 

(14)  1913)  18  Cal.  W.  N.  27  (Hari  Charan,  Dutta  t.  Hon  Mohan  Nandi). 

(15)  1886)  I.  L.  ft.  10  Mad.  53  (Sevu  v.  Mutlusammi). 

(16)  (1901)  I.  L.R.  25  Mad.  529  [Kasinatha  v.  Uthumansa). 
17)  1902)  I.  L.  ft.  26  Mad.  740  (Kattayat  v.  Raman  Henon). 

(18)  (1904)  1.  L.  R.  28  Mad.  87  iSandhu  v.  Ilussain Sahib) 

(19;  (1908)7.  /,.  ft.  32  Mad.  136  (Sultan  Sahib  v.  Chidambaram). 
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35  Bom.   452(1);  58  P.  B.  1888,  (page  144,  1st  paragraph,  (2)  ; 
No.  14  (3)  and  92  P.  B.  1893  (4) ;  18  P.  B.  1904  (5). 

We  have  carefully  read  all  these  authorities ;  but  we 
consider  it  unnecessary  to  discuss  them  in  detail,  as  the  ques- 
tion involved  in  this  case  has  been  very  carefully  consider- 
ed by  the  Full  Bench  of  the  Allahabad  High  Court  in 
I.  L.  P.  31  All.  82  (6),  and  our  own  view  entirely  coincides  with 
that  propounded  by  the  majority  of  the  Full  Bench  in  that  case. 
There  it  was  held  by  the  majority  of  the  learned  Judges  that  a 
decree-holder,  whether  holding  a  decree  for  sale  on  a  mortgage 
or  a  simple  money  decree,  who  purchases  at  a  sale  held  in 
execution  of  such  decree  property  belonging  to  his  judgment- 
debtor  is  in  the  same  position  as  would  be  any  other  pur- 
chaser at  an  auction-sale  held  in  execution  of  a  decree.  If 
after  confirmation  of  the  sale  in  his  favour  the  auction-pur- 
chaser fails  to  obtain  from  the  judgment-debtor  possession 
of  the  property  purchased,  he  may  claim  possession  not  only 
by  an  application  under  section  318  or  section  319  of  the  Code 
of  Civil  Procedure  (of  1882),  but  also  by  suit;  sectio.i  2  H. 
of  the  Code  is  not  a  bar  to  such  suit  and  does  not  apply  to 
such  an  application. 

Section  47  (1)  of  the  present  Civil  Procedure  Code  which 
has  been  relied  on  as  a  bar  to  the  present  suit  runs  as  follows  :  — 
"All  questions  arising  between  the  parties  to  the  suit  in  which 
"the  decree  was  passed,  or  their  representatives,  and  relating 
"to  the  execution,  discharge  or  satisfaction  of  the  decree, 
"shall  be  determined  by  the  Court  executing  the  decree  and 
"not  by  a  separate  suit."  The  question  for  decision  in  the 
present  case,  therefore,  is  whether  the  relief  sought  by  the 
plaintiff  against  the  defendant,  Mussammat  Karmon  Bai,  in- 
volves a  question  arising  between  the  parties  to  the  suit  in 
which  the  decree  was  passed,  or  their  representatives,  and 
"  relating  to  the  execution,  discharge  or  satisfaction  of  the 
,:  decree "  ;  for  it  is  obvious  that  if  the  question  arising 
between  the  parties  does  not  relate  to  the  execution,  discharge 
or  satisfaction  of  the  decree,  the  mere  circumstance  that  it 
arises  between  the  parties  to  the  suit  in  which  the  original 
decree  was  passed,  or  their  representatives,  is  not  sufficient  of 
itself   to   bar   the   present  suit  under  the  provisions  of  section 

(1)  (1911)  I.  L.  R.  35  Bom  452    Sadashiv  v.  Narayan). 

(2)  58  P.  R  1888,  p.  144,  para.  1    Bhaga  Shah  v.  Bura  Shah). 

(3)  14  P.  R.  1893  (Mussammat  Hur  Deri  v.  Ramjiwan). 
t  (4)  92  P.  R.  1893  (Than  Singh  v.  Kazim  Ali). 

(5)  18  P.  R.  1904  (Mussammat  Lai  Devi  v.  Karim  Bakhsh). 

(6)  (1908)  J.  L.  R.  31  All.  82  (F.B.)  {Bhagwati  v.  Banwari  Lai). 
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47  (I)  of  the  Code.  A  reference  to  the  execution  recoi'd  in 
this  case  shows  that  the  house  in  suit  was  purchased  by 
the  decree-holder,  Chotha  Rim,  with  the  permission  of  the 
executing  Court  in  January  1901,  and  that  ou  the  16th  Feb- 
ruary 1901  the  Court  entered  up  satisfaction  of  the  decree 
in  part  and  filed  the  record  of  the  execution  proceedings.  It 
also  appears  from  the  record  that  the  decree-holder  paid  into 
Court  Rs.  50,  being  five  per  cent,  of  the  purchase  money  (which 
was  Rs.  1,000)  as  commission  on  the  amount  of  the  purchase- 
money  ;  and  that  the  balance  of  the  purchase-money  was  set 
off  ngainst  the  amount  due  on  the  decree.  This  was  done 
under  order  21,  rule  72  (2),  Civil  Procedure  Code,  which  runs 
as  follows  : — "  Where  a  decree-holder  purchases  with  such  per- 
"  mission  (?'.  e.  the  express  permission  of  the  Court),  the  pur- 
"  chase-money  and  the  amount  due  on  the  decree  may,  subject 
"  to  the  provisions  of  section  73,  be  set  off  against  one  another, 
"and  the  Court  executing  the  decree  shall  enter  up  satisfaction 
"of  the  decree  in  whole  or  in  part  accordingly."  In  this  con- 
nection we  may  also  refer  to  rule  S4  (2)  of  order  21  which  lays 
down  that — "  Where  the  decree-holder  is  the  purchaser  and  is 
"  entitled  to  set  off  the  purchase-money  under  rule  72,  the 
"  Court  may  dispense  with  the  requirements  of  this  rule."  i.  e., 
the  auction-purchaser's  obligation  to  pay,  immediately  after 
he  has  been  declared  purchaser  of  the  property  of  the  judg- 
ment-debtor, a  deposit  of  25  per  cent,  on  the  amount  of  his 
purchase-money  to  the  officer  conducting  the  sale.  Under  rule 
85  the  full  amount  of  the  purchase-money  payable  has  to  be 
paid  by  the  purchaser  into  Court  within  fifteen  days  from 
the  date  of  the  auction-sale  ;  but  if  the  auction-purchaser 
is  the  decree-holder,  in  calculating  the  amount  to  be  so  paid 
into  Court,  he  can  have  the  advantage  of  any  set  off  to  which 
he  may  be  entitled  uuder  rule  72.  Rules  72  (2j,  84  (2)  and 
85,  when  read  together,  make  it  clear  that  the  auction-purchaser 
who  happens  to  be  the  decree-holder  is  entitled  to  certain  con- 
cessions, as  compared  with  an  ordinary  auction-purchaser,  in  so 
far  as  he  is  not  required  (a)  to  pay  a  deposit  of  25  per  cent, 
on  the  amount  of  his  purchase-money  under  rule  84  (1),  and 
(6)  to  pay  into  Oourt  the  full  amount  of  the  purchase  money 
that  remains  to  be  paid  under  rule  85,  and  is  entitled  under 
rule  72  (2)  to  set  off  the  purchase-money  against  the  amount 
due  on  his  decree.  As  soon  as  the  set-off  referred  to  in  rule 
72  (2)  has  been  allowed,  the  Court  executing  the  decree  is 
bound   to  enter    up   satisfaction   of   the  decree,   in  whole  or  i» 
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part,  according  as  the  set-off  has  the  effect  of  wiping  off  the 
whole  amount  of  the  decree  or  only  a  portion  of  it.  It  follows 
from  the  provisions  just  referred  to  that  the  legal  effect  of 
the  concessions  made  by  the  Code  of  Civil  Procedure  in  favour 
of  the  decree-holder  who  purchases  at  a  Court  sale  the  property 
of  his  judgment  debtor  with  the  express  permission  of  the 
Court  is  precisely  the  same  as  if  the  decree-holder  had  made 
to  the  officer  conducting  the  auction-sale  a  deposit  of  25  per 
cent,  on  the  amount  of  his  purchase-money  under  rule  84  (I) 
and  thereafter  paid  into  Court  the  balance  of  the  purchase- 
money  as  required  by  rule  85,  but  had  subsequently  received 
from  the  Court  the  amount  due  on  his  decree,  in  whole  or  in 
part,  and  the  Court  had  entered  up  satisfaction  of  the  decree 
accordingly.  It  is  exceedingly  difficult  to  see  how  the  position 
of  a  decree-holder  who  has  purchased  with  the  permission  of 
the  Court  property  belonging  to  the  judgment  -debtor,  which 
is  sold  in  execution  of  his  decree,  is  (barring  the  special  con- 
cessions above  referred  to  which  are  made  in  his  favour  simply 
and  solely  as  a  matter  of  convenience)  different  from  the 
position  of  an  ordinary  auction -purchaser,  more  specially  after 
his  decree  has  been  executed  in  whole  or  in  part  and  the 
executing  ('our-  has,  as  required  by  rule  72  (J),  entered  up 
satisfaction  of  the  same  accordingly.  Where  the  whole  of  the 
decretal  amount  has  been  set  off  against  the  purchase  money, 
the  decree  has  been  fully  discharged  or  satisfied,  and  it  follows 
that  the  execution  proceedings  have  come  to  an  end  and  the 
executing  Court  is  functus  officio.  In  such  an  event  the  proper 
procedure  is  to  enter  up  full  satisfaction  of  the  decree  and 
to  consign  the  execution  record  to  the  record  room.  The 
same  procedure  must  apply  to  a  case  in  which  only  a  portion 
of  the  decretal  amount  is  set  off  against  the  purchase-money, 
for  there  also  the  decree  being  satisfied  pro  tanlo  the  Court 
executing  the  decree  must  enter  up  satisfaction  of  the  decree 
in  part  and  file  the  execution  proceedings  so  far  as  they 
relate  to  the  sale  of  the  judgment  debtor's  property  in  part 
satisfaction  of  the  decree. 

If,  therefore,  after  the  Court  executing  the  decree  has 
entered  up  satisfaction  of  the  decree  in  whole  or  in  part,  a 
dispute  arises  between  the  quondam  decree-bolder,  in  his  new 
capacity  of  auction- purchaser,  and  the  quondam  judgment-debtor, 
or  t-heir  representatives,  regarding  the  possession  of  the 
property  sold  at  the  public  auction  held  in  execution 
of     the      decree,     the    dispute     cannot     properly    be     said   tc 
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relate  to  "the  execution,  discharge  or  satisfaction  of  the 
decree  "  which  under  section  47  of  the  Civil  Procedure  Code 
can  only  be  determined  by  the  executing  Court.  It  is  no 
doubt  true  that  under  order  21,  rule  95  of  the  Civil  Pro- 
cedure Code  the  executing  Court  is  empowered,  on  the  applica- 
tion of  the  auction-purchaser  who  may  also  be  the  decree - 
holder,  to  order  delivery  of  possession  of  the  immoveable 
property  of  the  judgment-debtor  which  has  been  sold  at  a 
public  auction ;  but  this  summary  power  has  been  conferred 
on  the  executing  Court  in  the  interests  of  the  auction-purohasers 
(including  the  decree-holder-purchasers)  and  the  judgment- 
debtors  in  order  to  save  expense  and  trouble  incidental  to 
litigation.  The  summary  remedy  provided  for  by  rule  95  is 
concurrent  with  a  remedy  by  separate  suit  (Nos.  14  (1)  and 
92  P.  B.  1893  (2)  )  and  either  the  one  remedy  or  the  other  can 
be  availed  of  by  the  aggrieved  party  as  the  circumstances  of  a 
particular  caso  may  require.  But  it  does  not  by  any  means 
follow  that  because  the  summary  remedy  provided  for  by  rule 
95  can  be  given  to  the  decree-holder-purchaser  by  the  execut- 
ing Court,  if  he  fails  to  avail  himself  of  that  remedy  or 
seeks  it,  but  is  unsuccessful,  he  is  precluded  from  seeking 
the  alternative  remedy  by  regular  suit,  which  is  clearly  open 
to  other  auction-purchasers,  simply  because  he  happened  at  one 
time  to  be  the  holder  of  a  decree  against  the  opposite  party. 
There  is  no  reason  in  principle  why  his  character  as  decree- 
holder  should  persist,  even  after  his  decree  has  been  satisfied 
in  full,  by  reason  of  his  having  purchased  property  belonging 
to  his  judgment-debtor,  and  why  the  questions  arising  between 
him  and  the  quondam  judgment-debtor  regarding  the  posses- 
sion of  the  property  purchased  by  him  should  be  considered  as 
questions  relating  to  the  execution,  discharge  or  satisfaction  of 
his  decree. 

Turning  now  to  the  authorities,  we  find  that  the  majority 
of  the  Judges  composing  the  Full  Bench  of  the  Allahabad 
Hi^h  Court  in  I  L  B.  31  All.  82  (3),  have  held  that,  in  the 
circumstances  stated  above,  the  decree-holder  who  purchases 
at  an  auction-sale  with  tie  permission  of  the  executing  Court 
occupies  precisely  the  same  position  as  any  other  auction- 
purchaser ;  that  a  question  arising  between  him  and  the 
judgment-debtor,  whose  property  has  been  sold,  as  to  the 
possession  thereof,  after  the  confirmation  of  the   sale,    is   not   a 


(1)  14  P  R.  1893  (Mussammat  liar  Deciv.  Ramfiwan). 

(2)  92  P.  R.  1893  (Than  Singh  v.  Kazim  Ali). 

(3)  (1908)  /.  L  R.  31  All.  82   /'.  B.J  (Bhagvali  v.  Bamcari  Lai). 
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question  relating  to  the  execution,  discharge  or  satisfaction 
of  the  decree ;  and  that  the  decree-holder  is  not  precluded  by 
the  provisions  of  section  47  of  the  Civil  Procedure  Code  from 
bringing  a  separate  suit  to  recover  possession  of  the  property 
purchased  by  him  We  have  carefully  read  the  judgments  of 
the  learned  Judges  who  differ  from  the  view  of  the  majority  ; 
but  with  the  greatest  possible  respect  to  them,  we  venture 
to  think  that  the  arguments  adduced  by  them  in  support  of 
their  conclusion  are  less  convincing  than  those  advanced  by 
the  majority  and  which  have  been  so  lucidly  expressed  in  the 
judgment  of  Mr.  Justice  Banerji  So  far  as  the  Calcutta 
High  Court  is  concerned  there  is  a  conflict  of  opinion  among 
the  learned  Judges  of  that  Court.  On  the  one  h^nd,  there  are 
the  cases  reported  as  I.  L.  B.  27  Gal,  pages  3  t  (1)  and  709 
(2),  I.  L.  B.31  Gal  737  (3)  and  18  0.  W.N,  page  27(4), 
which  support  the  view  propounded  by  the  dissentient  minority 
in  /.  L.  B.  31  All.  82  (5)  ;  while,  on  the  other  hand,  the  decision 
of  the  majority  in  the  Allahabad  Full  Bench  case  receives 
support  from  I  0.  W.  N.  65S  (6)  and  6  Gal.  L.  J.  749  (7). 

The  Madras  High  Court  has  in  a  series  of  recent  decisions 
held  the  same  view  as  has  been  held  by  the  dissentient  minor- 
ity in  I.  L.  B.  31  All.  82  (5),  7.  L.  B.  25  Mid.  52)  (8),  I.  I. 
B.  26  Mad.  740  (9)  and  J  L.  B.  28  Mad.  87  (10).  But  it  will 
be  observed  that  in  I.  L.  B.  26  Mad.  740  (9)  the  learned  Judges 
in  the  course  of  their  judgment  say  : — "  The  appellant's  vakil 
11  contends  that  this  action  is  barred  by  section  241,  Civil  Pro- 
"  cedure  Code.  If  the  question  were  not  already  settled  by 
"  more  decisions  than  one  of  this  Court,  and  of  the  Calcutta 
"  High  Court,  we  should  entertain  considerable  doubt  as  to 
"  whether  the  proceedings  taken  by  a  purchaser  to  obtain  pos- 
"  session  of  the  property  purchased  could  be  regarded  as  relat- 
"  ing  to  the  execution,  discharge  or  satisfaction  of  the  decree 
"  within  the  meaning  of  section  244,  Civil  Procedure  Code, 
"  when  such  proceedings  could  not  possibly  affect  the  execution, 
"  discharge  or  satisfaction  of  the  decree."  This  shows  that  if 
the  matter  were  res  Integra  the  learned  Judges  would  have 
taken  the  same  view  as  hus  been  held  by  the    majority  of   the 

(1)  (1899)  I.  L  R.  27  Cal.  34  (Madhusudan  Das  v.  Gobinda  Pria). 

(2)  (1900)  J.  L.  R.  27  Cal.  709  (Sariatoolla  Molla  v.  Raj  Kumar  Roy). 

(3)  (1904)  /.  L.  R  31  Cal.  737  {Ram  Narain  S>ihoo  v.  Bandi  Pershad), 

(4)  (1913)  18  Cal  W.  N.  27  {Ran  Charon  Dutta  v  Hon  Mohan  Nandij. 

(5)  (1908)  /.  L.  R.  31  .4//.  82  (F.  B.)  (Bhagwati  v.  Banwari  Lai). 

(6)  (1897)  1  Cal.  W.  N.  658  (Bhimal  Das  v.  Hussammat  Ganesha  Koer). 

(7)  (1904)  6  Cal.  L.J.  749  (Mahomed  Mosraf  v.  Habil  Mia). 

(8)  (1901)  I.  L.R.  25  Mad.  529  (Kasinatha  v.  Uthumansa). 

(9)  (1902)  I.  L.  R.  26  Mad.  740  (Kattayat  v.  Raman  Menon). 

(10)  (1904)  /.  I.  R.  28  Mad.  87  (Sandhu  v.  Hussain  Sahib). 
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Full  Bench  of  the  Allahabad  High  Court.  Similarly,  in  I.  L. 
B.  28  Madras  87  (1)  the  learned  Judges  who  decided  the  case 
felt  bound,  in  view  of  a  series  of  previous  rulings  of  their  own 
Court,  to  hold  that  proceedings  between  a  decree  holder  who 
has  purchased  at  a  Court  auction  and  the  judgment-debtor  are 
proceedings  relating  to  the  execution,  discharge  or  satisfaction 
of  the  decree  ;  otherwise  they  would  have  supported  the  view 
that  such  proceedings  do  not  fall  within  the  purview  of  section 
47  of  the  Civil  Procedure  Code.  In  I.  L.  B.  32  Mad.  136 
(2),  in  which  the  point  actually  decided  by  the  Court  was  one 
of  limitation  relating  to  an  application  made  by  th9  decree- 
holder  auction-purchaser  for  delivery  of  possession  under 
section  318  of  the  Civil  Procedure  Code  of  1882,  the  learned 
Judges  observed : — 

"  It  is  clear  that  an  application  by  a  decree-holder  for 
"  delivery  of  possession  of  property  purchased  in  execution  is 
"  not  in  strictness  an  application  for  execution  of  the  decree,  a 
"  direction  for  delivery  of  possession  being  no  part  of  the  decree, 
"  and  though  we  may  be  bound  by  a  number  of  decisions  to 
"  hold  that  such  an  application  raises  a  question  relating  to 
"  the  execution  of  the  decree,  it  does  not  follow,  and  we  do 
"  not  think,  that  it  is  an  application  for  execution."  It  will 
thus  be  seen  that  the  Madras  High  Court  is  disposed  to  favour 
the  principle  enunciated  in  the  Full  Bench  decision  of  the 
Allahabad  High  Court,  but  that  it  has  refrained,  in  accordance 
with  the  maxim  of  stare  decisis,  from  disturbing  a  series  of 
its  own  previous  decisions  in  which  the  opposite  view  has  been 
propounded. 

In  I.  L.  B.  35  Bom.  452  (3)  it  was  held  by  a  Division 
Bench  of  the  Bombay  High  Court  that  a  decree-holder  by 
becoming  a  purchaser  at  a  Court  sale  of  property  belonging  to 
the  judgment-debtor  did  not  cease  to  be  a  party  to  the  suit 
within  the  meaning  of  section  47,  Civil  Procedure  Code,  and 
that  proceedings  for  delivery  of  possession  of  such  property 
were  proceedings  in  execution  of  the  decree  and  fell  within  the 
scope  of  the  said  section.  The  learned  Judges  followed  /.  LB. 
27  Gal.  34  (4),  I.  L.  B.  31  Cal.  737  (5),  I.  L.  B.  25  Mad.  529 
(6),  and  dissented  from  the  Full  Bench  decision  of  the  Allah- 
abad High  Court  in  2".  L.  B.    31  All.   82    (7).     After   referring 


(1)  (1904)  /.  L.  R.  28  Mad.  87  (Sandhu  v.  Hussai7i  Sahib). 

(2)  (1908)  I.  L.  R,  32  Mad.  136  {Sultan  Sahib  v.  Chidambaram). 

(3)  (1911)  1.  L.  R.  35  Bom.  452  (Sadashin  v.  Narayan). 

<4)  U899)  J.  L.  R.  27  Cal.  34  (Madhusudan  Das  v.  GobindaPria). 
5)  (1904)  7.  L.  R.  31  Cal.  737  {Ram  Narain  Sahoo  v.  Bandi  Pcrshad). 
(C>)  1901)  l.L.R.  25  Mad.  529  (Kasinatha  v.  Uthumany). 
(7)  (1908)  /.'/..  R.  31  All.  82  [F.  B.)  {Bhaqwativ.  Banwari  Lai). 
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to  these  decisions  the  learned  Judges    say   at  page    459   of  the 
report : — 

"  It  is  contended  that  the  execution  proceedings  came  to 
an  end  when  the  property  was  sold  and  the  sale  confirmed. 
This  contention  does  not  appear  to  us  to  be  sound.  We  are  of 
opinion  that  proceedings  in  execution  (so  far  as  the  decree- 
holder  is  concerned)  are  not  completed  until  the  decree-holder 
obtains  the  benefit  of  the  sale  held  in  execution  o£  his  decree. 
In  Bapu  Ghand  versus  Magutrao  (J.  L.  E.  22  Bom.  340)  (I),  it 
was  held  by  this  Court  that .  an  .application  by  a  judgment- 
creditor  for  payment  to  him  of  money  which  has  been  paid 
into  Court  on  his  account  in  execution  of  his  decree,  is  an  ap- 
plication to  take  a  step  in  aid  of  execution  of  the  decree.  In 
that  case  Farran,  C.  J.,  observes  that  when  money  is  paid  into 
Court  in  satisfaction  of  a  decree,  the  execution  of  the  decree 
with  regard  to  such  payment  is  not  fully  completed  till  the 
money  has  been  actually  paid  by  the  Court  to  the  judgment- 
creditor.  This  is  also  the  view  taken  by  the  Madras  and 
Allahabad  High  Courts If  then  an  applica- 
tion made  by  a  decree-holder  to  be  paid  the  proceeds  of  a  sale 
held  in  execution  of  his  decree  is  a  step  in  aid  of  execution, 
we  do  not  see  any  difference  in  principle  between  such  an  appli- 
cation and  an  application  made  by  a  decree-holder,  who  is  als 
the  auction-purchaser,  to  be  put  in  possession  of  that  which 
represents  the  money  which  would  have  been  paid  into  Court, 
if  a  third  party  had  purchased  the  property.  We  think  that 
the  execution  of  the  decree  is  not  complete  and  final,  until  in 
the  one  case  the  decree  holder  actually  receives  the  sale  pro- 
ceeds through  the  Court,  and  in  the  other  case  until  he  secures 
possession  of  tli6  property  through  the  Court." 

With  all  possible  respect  to  the  learned  Judges,  we  find 
ourselves  unable  to  accept  the  reasoning  employed  in  the  above 
passage.  The  weakness  of  the  argument  will  be  clear  from  a 
simple  illustration.  Suppose  A  obtains  a  decree  for  Rs.  500 
against  B  ;  A  takes  out  execution  of  the  decree  and  in  due 
course  purchases  at  an  auction  sale,  with  the  permission  of  the 
Court,  a  house  belonging  to  B  for  Rs.  1,000.  The  sale  is  con- 
firmed by  the  Court  and  a  sale  certificate  is  thereafter  duly 
granted  to  A.  Suppose  further  that  A  does  not  take  advantage 
of  the  special  concessions  given  him,  as  has  been  explained  in 
the  earlier  part  of  this  judgment,  by  order  21,  rules  72  (2)t 
84  (2)  and  85,  Civil  Procedure   Code,  and  pays  into   Court  the 


(1)  (18%)  I.  L.  R.  22  Bom.  340  {Bapu  Chanel  v.  Magutrao), 
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fall  amount  of  the  purchase-money,  Rs.  1,000,  within  the  time 
fixed.     A  few  days  after,  he  makes  an   application  to  the  Court 
to  be  pnid  the  amount  of  the  decree  due  to  him,  and  the  money 
is  paid  over  to  him  and  the  balance  is  handed  over  to  the  judg- 
ment-debtor.    Tbeieupon  the  Court  enters  up  full    satisfaction 
of  the  decree  and    consigns    the   execution   case    to    the    record 
room.     Here  up  to  a  certain  point   the  decree-holder  has    acted 
as  if  he  were  a  third  party,  i.e  ,  he  has  paid  the  purchase- money 
into  Court  like   any    other    auction-purchaser ;    but   thereafter 
he  has  applied  for   payment  to  him  of  part   of  the  money    paid 
into  Court  in  full  satisfaction  of    his  decree  ;  and  on  the   money 
being  paid  to  him  by  the  Court,    the  execution  is  complete  and 
final  even  according   to  the  view  of  the   learned  Judges   of  the 
Bombay  High  Court.     Now,  suppose  that  B    does   not    deliver 
possession  of  the  house  sold   to  A,  and  A  applies    under   order 
21,   rule   95,    Civil  Procedure  Code,  to  the  executing  Court  for 
delivery  of  possession    of    the   house.     Is  his   application   one 
"  relating  to    the  execution,   discharge   or   satisfaction    of   the 
decree  ?  "     It  clearly   is    not,   for   the   simple   reason  that   A 
having  received  the  sale  proceeds   through   the    Court    in   full 
satisfaction  of  his  decree,  the  execution  proceedings  came  to  an 
end  ;  and  therefore  in  the  case  supposed   A  stands  on    precisely 
the  same  footing  as  would  any  other  auction-purchaser  who  has 
had  nothing  whatever  to  do  with  the   execution   of   the  decree 
against  B.     Or  suppose  that  A  does  not  make  an  application  to 
be  put  in  possession  of  the  house  summarily  under  rule  95  afore- 
said ;  but  that  after  the  lapse  of  a  few  years  he  brings  a  regular 
suit  for  possession  of  the  house  against  B  ,   can  it  be   said  that 
the  dispute  between  A  and  B  regarding   the  liability   of   B    to 
deliver  possession  of  the   house  to  A  relates   to   the   execution, 
discharge  or  satisfaction  of   the   decree   which  had    originally 
been  passed    in   favour  of  A  ?     There  can  be  but  one  answer  to 
this  question,  for  upon  no  reasonable  grounds  can  it  be   argued 
that  A  having  received  the  sale  proceeds  of  the  house  through 
the   executing  Court   and   having  thus    had    his   decree   fully 
satisfied   is    still   entitled    to   secure   possession   of   the   house 
through  that  Court  although  that  Court   became  functus  officio, 
so  far  as  the  execution  of  A's  decree  was  concerned,  many  years 
before  the  institution  of  the  suit   in    question.     It  seems    to    us 
that  the    mis-ake    in    applying    the    provisions   of  section    47, 
Civil  Procedure  Code,  to  a  case  of  this  kind    has  arisen    mainly 
from  the  fact  that  some  of  the  Courts   have   lost    sight   of   the 
special    provisions    enacted  in  the  Civil  Procedure  Code  for  the 
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benefit  of  the  decree-holder  who  purchases  property  belonging 
to  the  judgment-debtor  with  the  permission  of  the  executing 
Court.  But  for  those  special  provisions  the  decree-holder  who 
purchases  the  property  of  his  judgment-debtor  at  a  Court  sale 
would  in' all  respects  be  treated  as  any  other  auction- purchaser, 
and  in  that  event  the  reasoning  employed  by  the  learned  Judges 
of  the  Bombay  High  Court  in  J.  L.  B.  35  Bom.  452  at  page  459 
(1)  would  be  entirely  ont  of  place. 

Coming  now  to  the  decisions  of  our  own  Court,  the  one 
directly  in  point  is  58  P.  R  1888  (2).  There  it  was  held  by  a 
Division  Bench  that  the  mere  circumstance  that  a  decree-hol- 
der who  had  purchased  his  judgment-debtor's  property  at  an 
auction-sale  sued  as  an  auction-  purchaser  did  not  get  over  the 
fact  that  he  was  a  decree-holder  who  had  brought  the  property 
in  suit  to  sale ;  and  that  as  the  suit  was  brought  against  the 
judgment-debtor  in  the  execution  proceedings  and  the  question 
involved  related  to  the  execution  of  the  decree  in  which  both 
the  plaintiff  and  the  defendant  were  parties  the  suit  was  barred 
by  the  provisions  of  section  244,  Civil  Procedure  Code  of  1882. 
No  authorities  in  support  of  this  view  are  discussed  in  the 
judgment;  but  reference  is  made  to  Nos  12  (3)  and  47  P.  R. 
1887  (4),  where  all  the  authorities  are  stated  to  have  been  col- 
lected. On  turning  to  Nos.  12  (3)  and  47  P,  R.  1887  (4),  we  find 
that  those  decisions  do  not  directly  relate  to  the  question  now 
under  consideration,  but  that  they  only  indirectly  lend  support 
to  the  view  held  in  58  P.  R.  1888  (2).  In  No.  14  (5)  and  No.  92 
P.  R.  of  1893  (6)  there  are  certain  obiter  dicta  to  the  effect 
that  where  a  decree-holder  has  purchased  property  belonging 
to  his  judgment-debtor  and  has  then  brought  a  suit  to  recover 
possession  of  the  property  purchased,  the  provisions  of  section 
244,  Civil  Procedure  Code  of  1882,  operate  to  bar  the  suit 
because  the  opposing  parties  are  the  decree-holder  and  the 
judgment-debtor,  who  were  parties  to  the  suit  in  which  the 
decree  was  passed  (see  pages  91  and  368  of  the  report).  But 
the  question  was  not  directly  before  the  Court  for  decision ; 
nor  were  the  learned  Judges  called  upon  to  consider  whether  a 
suit  of  the  above  description  could  be  said  to  involve  a  question 
relating  to  the  execution,  discharge  or  satisfaction  of  the  decree 
within  the  meaning  of  section  2H-,  Civil  Procedure  Code  of  1882. 
The  two  decisions  of  1893  are,  therefore,  of  very  little   value  in 

(1)  ilOll)  /.  L.  R.  35  Bom.  452  (459)  (Sadashir  v.  Narayan). 

(2)  58  P.  R.  1888  (Bhaga  Shah  v.  Bura  Shah). 

(3)  12  P.  R.  1887  (JSodhi  Rukam  Singh  v.  Sardar  Arjan  Singh). 

(4)  47  P.  K.  1887  (Kashi  Ram  v.  Harnam  Das). 

(5)  14  P.  R.  1893  (Mussammat  liar  Devi  v.  Ramjiwan). 
{$)    92  P.  jR.  1693  {Than  Singh  v.  Kazim  Alt). 
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the  present  rase,  and  with  all  possible  deference  to  the  learned 
Judges  who  were  parties  to  58  P.  B.  18S8  (1)  we  are  of  opinion 
that  the  decision  in  that  case  is  unsound  and  we  dissent  from  it. 

La-tly,  it  was  pointed   out  by  the  pleader    for  the  respon- 
dent Mussammat  Karmon  Bai,  that  when  in  1901  she  brought  a 
regular  suit  to  establish   her  right   of   residence   in  the   house 
now  in  dispute  it  was  contended  in  the  Divisional  Judge's  Court 
by   the  present  appellant,  Chotha  Ram,  that  the   suit  was  bar- 
red under  section  2i4,  Civil   Procedure  Code  of   I882,aud  that 
that  contention    was  accepted  by  the  Divisional  Judge  and  the 
respondent's   suit  was  dismissed  on  that  ground    alone.     Such 
being    the  case,  it  was  argued,  the  present  appellant  is  estopped 
from  urging  in  this  suit  that  section  47  of  the  new  Code  is  not 
applicable  to  it  because   execution  proceedings  came  to   an   end 
when  the  certificate  of  sale  relating  to  the  house    was  granted  to 
the  appellant    in  February  1901.     In  support  of  this  contention 
reliance  was    placed   on    the   case   of   Jayannadha    Rao  versus 
Kurmayya  reported  in  17  Madras  Law   Journal,    page    314    (2). 
But  that   decision    is    not  at  all   applicable  to  the    facts  of  the 
present  litigation      There  it  was   held  that   the   defendants  to 
the  suit  who  pleaded,    inter    alia,    that   the   plaintiff  could  not 
proceed  in  execution  of  a  prior  decree  for  delivery  ot   possession 
of  properties   and   had  a   prior   application    dismissed   on  the 
grouud  could    not  in  defence  to  a  suit  instituted  on  the  strength 
of  the  order  plead  section  244,  Civil  Procedure  Code,  as   a   bar. 
The  doctrine  of  estoppel  by  pleadings  enunciated  in  the   Madras 
case  clearly  does  not  help  the  respondent   in    the   present   case, 
inasmuch    as    the  present   suit  which  is   brought  by, the   appel- 
lant 8gainst  the  respondent  has  nothing  whatever    to    do    with 
the  pleadings  in  the  suit  of  1901    brought    by    the   respondent 
against  the  appellant  or  with    the   final   order   passed    by   the 
Court  in  that  suit. 

For  the  foregoing  reasons  we  hold  that  the  suit  brought 
by  the  appellant,  Chotha  Ram,  is  not  barred  by  section  47, 
Civil  Procedure  Code.  We  accordingly  accept  this  appeal,  set 
aside  the  judgment  and  decree  of  the  Divisional  Judge,  and 
remand  the  case  under  order  4!,  rule  23,  Civil  Procedure 
Code,  to  the  District  Judge,  Multan,  for  decision  of  the  appeal 
with  reference  to  the  merits  of  the  case. 

Appeal  accep  ted. 


(1)  5^8  .  R.  1888  (Bhaga  Shah  v.  hura  Shah). 

■v2j  (1907)  17  Mad.  L.  J.  3U(Juyunnadha  liau  v.  Kurmayya). 
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No- 9. 

Before  Hon.  Mr.  Justice  Scott- Smith  and  Hon.  Mr.  Justice 

Leslie  Jones. 

RUSTOMJI  AND  OTHERS-PLAINTIFFS, 

Versus 

KALA  SINGH  AND  OTHERS— DEPENDANTS. 

Civil  Reference  No,  5  of  1917. 

Indian  Stamp  Act,  II  of  1899,  schedule  I,  article  8  —whether  copy  of  a 
general  power-of -attorney  filed  with  plaint  is  liable  to  stamp  duty* 

Held,  that  article  8,  schedule  I  of  the  Stamp  Act  is  not  applicable  to 
the  copy  of  a  general  powvr-of-attorney  filed  with  the  plaint  in  order  to 
comply  with  section  27  of  Chapter  II  of  Volume  I  of  the  Rules  and  Orders 
of  the  Chief  Court  and  such  a  copy  is  consequently  not  liable  to  stamp 
duty. 

Case  referred  by  the  T)< Strict  Judge  of  Lahore,  with  his  No.  230, 
dated  the  hth  March  1917. 

Rustomji,  for  Plaintiffs. 

Nemo,  for  Defendants. 

The  order  of  the  Court  was  delivered  by— 

Leslie  Jones,  J. — The  facts  of  this  case  are  as  follows  : —  4^  june  5917, 
The  plaintiff  instituted  a  suit  in  the  Court  of  the  Judge  of  the 
Small  Causes,  Lahore,  through  his  agent,  who  held  a  general 
power-of-attorney  bearing  a  stamp  of  Rs.  5  under  article  48 
(d)  of  schedule  I  of  the  Indian  Stamp  Act,  IT  of  1899  as 
amended  by  subsequent  Acts.  The  original  power-of-attorney 
was  produced  for  verification  and,  in  order  to  comply  with 
section  27  of  Chapter  II  of  Volume  I  of  the  Rules  and  Orders 
of  the  Chief  Court,  an  uustamped  copy  was  filed  and  left  on 
the  record. 

The  Judge  of  the  Small  Can  <a  Court  was  of  the  opinion 
that  the  said  copy  ought  to  have  been  stamped  with  a  Court 
fee  of  Re  0  8-0  under  article  8  of  schedule  I  of  the  Indian  Court 
Fees  Act,  VII  of  1870.  But  the  plaintiff  considered  that  the 
copy  in  question  was  not  liable  to  any  duty  and  prayed 
that  as  the  question  was  one  of  importance,  as  a  test  case,  the 
matter  might  be  referred  to  the  Chief  Court 

A  case  was  therefore  stated  by    the    Judge   of   the    Small 
Cause  Court   and    submitted   for  opinion    under   section    1!* 
Civil    Prooedara  Code,  thnugh  the   District  Judge   of   Lahore, 
who  his  recorded  his  view  that  the  copy  of  the  power-of-attor- 
ney was  elearly  chargeable  with  duty. 
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The  first  column  of  article  8  of  schedule  I  of  the  Court 
Fees  Act  runs  as  follows  : — "  Copy  of  any  document  liable  to 
"stamp  duty  under  the  Indian  Stamp  Act,  1879,  when  left  by 
"  any  party  to  a  suit  or  proceeding  in  place  of  the  original 
"  withdrawn." 

Ti  e  •  adge  of  the  Small  Cause  Court  thought  that  if  a 
document,  which  is  not  required  by  law  to  be  placed  on  the 
record  is  presented  for  verification,  it  is  withdrawn  when  it  is 
returned  to  the  holder.  We  do  not  however  find  onrselves  able 
to  adopt  that  view.  A  fiscal  enactment  such  as  the  Court  Fees 
Act  has  to  be  construed  strictly,  and  it  is  quite  clear  to  us 
that  in  the  present  case  neither  the  words  nor  the  intention 
of  article  8  require  that  the  copy  of  power-of-attorney  should 
be  stamped. 

There  is  no  law  which  requires  that  "an  original]power-of- 
attorney  should  be  placed  on  the  record.  Wherever  it  is 
required  that  original  documents  should  be  placed  on  the 
record  of  a  suit  the  Code  of  Civil  Procedure  contains  an  ex- 
press provision  to  that  effect,  see,  e.  g.,  order  1,  rule  12,  order 
S,  rules  2,  4  and  6  and  order  18,  rule  1.  Admittedly, 
moreover,  the  original  power-of-attorney  was  not  placed  on 
the  record  and  it  cannot  therefore  be  held  that  it  was 
withdrawn  from  it  and  that  the  [copy  was  left  in  place  of 
it. 

In  our  opinion  article  8  of  schedule  I  of  the  Court  Fees 
Act  is  intended  to  authorize  the  levy  of  a  fee  of  Re.  0-8-0  in 
the  case  contemplated  by  order  !3,  rule  9  of  the   Code   of   Civil 

Procedure  which  lays  down  that   "  any  person 

"  desirous  of  receiving  back  any  document  produced  by  him  in  the 

"  suit  and  placed  on  the  record  shall be  entitled 

"  to  receive  back  the  same."     " When    the  suit 

"  has  been  disposed  of or  earlier   if  the   person 

•'  applying  therefore  delivers  to  the  proper  officer  a  certified 
"  oopy  to  be  substituted  for  the  original." 

If  in  such  a  case  the  original  which  is  withdi^awn  is  liable 
to  stamp  duty  the  copy  substituted  is  chargeable  with  a  fee  of 
Re.  0-8-0. 

Our  answer  to  the  reference  is  that  the  copy  of  the  general 
power-of-attorney  filed  in  this  case  is  not  chargeable  under  the 
Court  Fees  Act. 


T 
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Before  Hon.  Mr.  Shah  Din,  Chief  Judge,  and  Hon. 
Mr.  Justice  LeRossignol. 
MUSSAMMAT   JASWANTI-  -(Plaintiff)— APPELLANT, 

Versus 

TEJ  NARAIN  AND  OTHERS -(Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  25  of  1914. 

Hindu  Law— liability  of  son  to  pay  his  deceased  father' s  debts-  tainted 
with  immorality. 

Ileld,  that  by  Hindu  Law  a  son  is  bound  to  discharge  the  debts 
contracted  by  his  father  unless  he  proves  that  they  were  contracted  for 
illegal  or  immoral  purposes.  The  burden  of  proof  is  not  discharged  by 
showing  that  the  father  lived  an  extravagant  or  immoral  life,  there  must 
be  a  direct  connection  between  the  debt  and  the  father's  alleged  immorality. 
But  there  is  a  presumption  that  a  loan  has  been  raised  for  an  "  immoral 
purpose  "  if  it  is  proved  that  at  the  time  of  raising  the  loan  the  borrower 
was  living  a  licentious  life,  beyond  bis  means,  indulging  in  drink,  riot  and 
debauchery  and  that  at  the  same  time  he  was  without  any  business  or 
occupation  upon  which  the  money  might  legitimately  have  been  spent. 

50  P.  R.  1913  (1),  3  P.  R.  1915  (2),  ^9  P.  R.  1915  (3),  58  P.  R. 
1916  :  32  Indian  Cases  454  ,4),  I.  L.  R.  28  All.  508  (521,  525;  (5)  and  17 
Cal.  W.  N.  124  (P.  C.J  (6),  referred  to. 

First  appeal  from  the  decree  of  Lain  Topan  Ram,  District 
Judge,  Gurgaon,  dated  the  28th   October  1913. 

Manohar  Lai  and  Kanwar  Narain,  for  Appellant. 
Muhammad  Shafi  and  Moti  Sagar,  for  Respondents. 
The  judgment  of  the  Court  was  delivered  by  — 

Shah  Din,  C-  J  — The   following   pedigree   will   assist  in     -ith  June  1917. 
understanding  the  facts  of  the  case  : — 

Rai  Bahadur  Pandit  Pretn  Narain=Mussammat  Premwauti. 
(died  1879). 

Janki  Parshad=3Jussammat  Jeoji. 
Plaintiff  vdied 
during  the  Pandit  ibharaj  Narain  (adopted 

pendency  of  by  Uussammat  Premwanti 

appeal  in  about  1885)  (Defendant), 

this  Court).  died  during  the  pendency  of 

suit  in  the  lower  Court.) 

I 
Tej  Narain. 
(Defendant- Respondent), 


(1)  50  P.  R.  1913  (Ram  Nnthv.  Bvlaqi  Ram). 

(2)  3  P.  R.  1915  (DiiranSlrih  Nath  v.  Alliance  Bank  of  Simla). 
(3;  89  P  R  19\5  {Ki*hen  Singh,  v  Bhagwan  Das). 

(4)  58  P  R.  1916  :  32  Indian  Coses  454  Undar  Narain  v.NanakChand)> 

(5)  (1906,  1.  L.  R.  28  All.  508  (521,  525)   (Maharaj  Singh  v.  Balwant 

Singh  . 

(6)  (1912;  17  Cal.  W.  N,  124  (P.C)  {Sri  Narain  v.  Lala  Raghubans  Rat): 
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The  facts  of  the  case  are  briefly  these.     On  the  14th  April 
1909  Maharaj  Narain  executed   a  registered  deed  of  mortgage 
(Exhibit  P.  3)  in  favour  of  Bhagwan  Das  and  Rattan  Lai  for 
Rs  5,000.     By  this  deed   he  mortgaged  without   possession  to 
the  said  mortgageees  20  bisivas   of  mauza  Gopalpura,  in   tahsil 
Rewari,   district    Gurgaon,     together    with   three     houses    in 
Delhi ;  and  it  was  stated  in  the  mortgage  deed  that  the  mort- 
gage money  had  been  received  for  paying  off   the  debts  due  by 
the  mortgagor  and  for  defraying  his  household  expenses.      Of 
the    mortgage    money   entered   in   the    deed,    Rs.   3,740    was 
received  by  the  mortgagor  before  the  Sub-Registrar  (pages  6 — 8 
of  the  paper  book).     On   the    2nd  June  1911    .Maharaj  Narain 
executed  another   registered  mortgage-deed  (Exhibit  P.  4)  in 
favour  of   Lala  Hardeo   Das   and   four  others  for    Rs.    3,879, 
whereby   he  mortgaged    with  possession   the  income  of    mauza 
Gopalpura  and  of  a  shop  in  Delhi.     No   part  of  the  mortgage 
money  was  received  by  the    mortgagor  iu  cash  before  the  Sub- 
Registrar,  as  it  appears  from  the  details  thereof  as  given  at  the 
end     of     the     mortgage     deed     that     the      entire     mortgage 
money  was  due  to  the   mortgagees  on  certain  promissory  notes 
and  hundis  which  the  mortgagor  had  already  executed  in   their 
favour.     On  the   30th    October    191J,    a    third   mortgage-deed 
(Exhibit  P.  2)   was  executed  by   Mabamj  Narain  in    favour  of 
Janki  Parshad  for  a  consideration  of  Rs.  12,0C0.     By  this  deed 
he  mortgaged  with  possession  to  Janki    Parshad   the   whole  20 
bisivas  of  mauza    Gopalpura;   and   it    was  recited   in    the   deed 
that  the  mortgage   money  Rs.  12  000    was   raised   for   payment 
of  the   mortgage-debts   of  Rs.   5,000  and  Rs.  3,879  due,   res- 
pectively, to    the  mortgagees  in  whose    favour  the   mortgage- 
deeds,  dated    the  14th   April    1909   and  2nd  June    1911,   had 
been  executed  by  the  mortgagor,   and  also  for  the   performance 
of  the  sacred  thread  investiture    ceremony  of  the    mortgagor's 
son   Pandit  Tej   Narain.     The   detail    of   the    mortgage- money 
as  given   in  the  mortgage  deed  is  as  follows  : — 

R.^s     a.     p. 

J .     Received  under  receipt,  dated  2nd 

October  1911  ...  ...       000     0     0 

2.     Deposited  with  the  mortgagee  for 

payment  to  the  prior  mortgagees  10,000    0 '  "0~" 

8.     To  be  received  in  cash  at  the  time 

of  registration         ...  ...     l,oL)0    0     0 

It  appears  from  the  Sub-Registrar'^    endorsement   on   the 
back  of  ths  deed  that  Re.  1,180  was  paid  hefore  him  by  oheque 
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to  the  mortgagor,  that  Rs.  10,000  was  left  with  the  mortgagee 
for  payment  to  the  prior  mortgagees  and  that  the  mortgagor 
admitted  having  received  at  home  Rs.  820.  The  sum  of 
Rs.  10,000  just  referred  to  is  said  to  have  been  paid  by  the 
mortgagee,  Janki  Parshad  <o  the  prior  mortgagees  as  follows;— 
■  1.  A  sum  of  Rs.  3,879  was  paid  to  Lala  Hardeo  Das  and 
others,  who  were  mortgagees  under  the  deed  of  mortgage,  dated 
the  2nd  June  1911,  on  the  7th  February  1912. 

2.  A  sum  of  Rs.  6,100  was  paid  to  Bhagwan  Das,  who 
held  a  mortgage  dated  the  Hth  April  .'909,  on  the  8th  Feb= 
ruary  1912. 

3  The  balance  of  Rs.  21  was  paid  to  the  mortgagor 
Maharaj  Narain  on  the  9th  February  1912. 

(See  the  endorsement,  dnted  the  7th  February  1912,  on  the 
back  of  the  mortgage-deed,  dated  the  2nd  June  1911 — page  )3  ; 
the  endorsement,  dated  the  8th  February  1912,  on  the  back  of 
the  mortg.ge-deed,  dated  the  Hth  April  1909— page  8  ;  and 
the  receipt,  dated  9th  February  1912  (Exhibit  P.  5)  page  19). 

Although  the  mortgage  in  favour  of  Janki  Parshad  was 
one  with  possession,  the  mortgagor  Maharaj  Narain  did  not,  as 
a  matter  of  fact,  deliver  possession  of  the  mortgaged  property 
to  the  mortgagee  immediately  after  the  execution  of  the 
mortgage-deed.  On  17th  November  1911,  Maharaj  Narain  leased 
the  village  of  Gopalpura  to  third  parties  (who  were  originally 
impleaded  as  defendants  2 — 8  in  the  suit  out  of  which  this 
appeal  has  arisen  but  with  whom  we  are  not  now  concerned) 
for  a  period  of  5  years.  It  may  also  be  noted  here  that 
although  the  mortgage-deed  in  favour  of  Janki  Parshad 
purports  to  have  been  executed  on  the  30th  October  1911  it 
was  not  presented  for  registration  and  registered  until  the 
5tb  February  1912  Even  after  the  registration  of  the  deed, 
Maharaj  Narain  did  not  deliver  posssession  of  mauza  Gopal- 
pura to  Janki  Parshad  ;  and  as  he  refused  to  deliver  possession 
according  to  the  terras  of  the  deed  of  mortgage,  on  the  27th 
March  1912,  Janki  Parshad  brought  a  suit  in  the  Court  of  the 
District  Judge  of  Gurgaon  for  possession  as  mortgagee  of  the 
said  village  of  Gopalpura  under  the  mortgage-deed  dated  the 
30th  October  1911.  He  impleaded  Maharaj  Narain  as  defen- 
dant No.  1,  and  the  lessees  in  whose  favour  Maharaj  Narain 
had  e>ecuted  a  lease  of  the  village  on  the  1 7th  November  191 1 
as  defendants  2 — 8.  Maharaj  Narain  filed  his  written  statement 
on  the  3rd  June  1912,   and   Janki    Parshad   plaintiff    filed   his 
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replication  on  the  4th  June-  The  plaintiff's  pleader  made  an 
oral  statement  in  Court  on  the  4th  June  ;  and  Maharaj  Narain 
made  a  f-imilar  statement  on  the  11th  July.  On  the  pleadings 
of  the  parties  ten  issues  were  framed  by  the  District  Judge  on 
the  11th  July;  and  the  case  was  fixed  for  evidence  for  the 
10th  August  1912.  On  that  date  several  witnesses  were  examin- 
ed for  the  plaintiff  ;  and  the  heating  was  adjourned  to  the 
24th  August.  On  the  latter  date  Maharaj  Narain  defendant 
was  examined  as  a  witness  for  the  plaintiff  and  the  plaintiff 
closed  his  case,  reserving  his  rebutting  evidence* 

Maharaj  Narain  died  on  the  10th  October  1912,  and  his 
minor  son  Tej  Narain  was  brought  on  the  record  as  his  legal 
representative  on  the  12th  October  1 91  2.  On  the  tod  Decem- 
ber 1912  Tej  Narain,  through  his  mother  Mussaramat  Maharaj 
Rani  as  his  guardian  ad  litem,  filed  a  written  statement  in 
answer  to  the  plaintiff's  claim  fpage  58  of  the  paper-book)  iu 
which  he  pleaded  inter  alia  that  Maharaj  Narain  was  a  man 
of  bad  character  and  dissolute  habits;  that  the  mortgage  on 
the  strength  of  which  the  plaintiff  had  brought  his  suit  for 
possession  of  mauza  Gopalpura  had  been  made  without  con- 
sideration and  valid  necessity  ;  that  Maharaj  Narain  had  a 
large  income  from  his  property  and  had  no  need  for  mortgag- 
ing any  portion  of  it  to  the  plaintiff  or  to  the  prior  mortgagees 
who  wore  alleged  to  have  been  paid  off  by  the  plaintiff  ;  that 
since  tho  mortgage-debts  in  question  had  been  raised  for  im- 
moral purposes  the  defendant  was  not  bound  to  pay  them,  nor 
was  the  ancestral  property  in  Maharaj  Narain  s  hands  liable 
for  their  payment ;  and  that  the  plaintiff,  who  was  a  ve»y  near 
relation  of  Mahataj  Narain,  had  full  krowledge  of  the  latter's 
licentious  habits  and  loose  moials,  and  if  he  had  advanced  any 
debts  toMahraj  Narain  such  debt*  could  not  form  a  valid  charge 
on  the  property  in  the  hands  of  the  defendant.  To  Tej  Narain's 
written  statement  the  plaintiff  filed  a  replication  on  the  20th 
January  19 1 3  ;  and  on  tie  same  date  the  Court  framed  four 
additional  issues  (ppge  Gl).  Thereafter  loth  parties  adduced 
evidence  in  support  of  their  respective  positions,  and  on  the 
23rd  August  1913  the  District  Judge  heard  arguments  On 
going  through  the  record  he  found  that  ii  was  essential  to 
draw  an  issue  as  to  whetlvr,  in  the  event  of  the  property  in 
suit  beng  found  ancestial  in  tl  e  hai  ds  of  Maluaj  Narain,  the 
mortgage  in  question  had  been  made  fur  legal  necessity  or 
not ;  and  he  accoidingly  altered  issue  No.  14  -lightly  fp<ge 
104)  ;  arjd  allowed  the  plaintiff  to  produce  udditional   evideuce. 
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The  plaintiff  produced  bis  additional  evidence,  and  the  case 
was  closed  by  the  parties  on  the  10th  October  19 1. 'J.  After 
hearing  arguments  the  Court  dismissed  the  suit  on  the  28th 
October  1913  ;  and  the  present  appeal  was  preferred  to  this 
Court  on  the  22nd  December  1913. 

We  have  heard  the  appeal  argued  at  great  length  by  the 
learned  counsel  on  both  sides,  but  in  the  view  that  we  take  of 
the  case,  it  is  unnecessary  to  consider  and  decide  some  of  the 
questions  of  fact  and  law  which  lave  been  discussed  by  them 
with  great  ability.  The  four  additional  ssues  framed  by  the 
lower  Court  after  Tej  Narain,  minor  son  of  Maharaj  Narain, 
bad  beeu  brought  on  the  record  as  his  legal  representative  are 
as  follows  :  — 

(U).     Is  the  property  in  suit  ancestral  ? 
(12).     If  so,  is  not  Tej    Narain    entitled   to   object  to    the 
alienation  in  question  ? 

(13).  "Was  the  mortgage-money  spent  in  misbehaviour 
and  licentiousness  ? 

(14^.  If  issue  No.  13  is  decided  in  defendant's  favour  was 
the  alienation  made  for  valid  necessity  ? 

As  has  been  noted  above,  the  last  issue  was  altered  by  the 
District  Judge  on  the  23rd  August  1913  by  substituting  the 
figure  11  for  figure  13  ;  and  accordingly  the  amended  issue  ran 
as  follows  : — 

If  issue  No.  11  is  decided  in  defendant's  favour,  was  the 
alieration  made  for  valid  necessity  ? 

On  these  issues  the  District  Judge  has  held  • — 

(1)  that  the  property  in  suit  was  ancestral  in  the  hands  of 
Maharaj  Narain  ; 

(2)  that  his  son  Tej  Narain  was  entitled  to  object  to  the 
alienation  in  dispute  ; 

(3)  that  it  has  not  been  satisfactorily  established  that  at 
the  time  when  the  mortgage  in  dispute  or  the  prior  mortgages 
of  the  14th  April  1909  and  2nd  June  191 1  .vet-e  made  by 
Maharaj  Narain,  he  was  living  a  licentious  life  beyond  his 
means  and  was  without  any  business  or  occupation  upon  which 
the  mortgage  moneys  migbt  legitimately  have  beeu  spent  ; 
and 

(4)  that  it  has  not  been  proved  that  there  was  any  legal 
necessity  for  the  mortgage  or  that  the  mortgagee  made  any 
enquiry  before  advancing  the  mortgage  money  or  that  the  loan 
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had  been  contracted  for  illegal  or  immoi'al  purposes.  On  the 
ground  that  neither  full  consideration  for  the  mortgage  in 
dispute  has  passed  nor  legal  necessity  for  it  has  been  estab- 
lished the  District  Judge  has  dismissed  the  plaintiff's  suit 
for  possession  of  the  mortgaged  property. 

There  was  considerable  argument  before  us  as   to    whether 
or  not   the    mortgage  debts    raised    by  Maharaj  Narain  by  the 
mortgage-deeds,  dated  the  14th  April  1909  and  2nd  June    1911, 
and   which   were   paid    off  by  the   present     mortgagee   Janki 
Parshad,     constituted   "  antecedent   debts "  as    understood  in 
Hindu  Law  ;  and  in  this  connection  counsel  on  both  sides  refer- 
red to  a  large  number  of  decisions  both  of  the  High  Courts   and 
of  the  Privy  Council,  the  latest  of  which  is  the  one   reported  as 
the  case  of  Sahu   Ravi    Chandra  v  Bhtip  Singh  in  21   0-  W.   N. 
page   698   (1).     For   the  purposes  of  this  appeal,  however,  it  is 
not  necessary  to    decide    the  point,  for  assuming  that  the  mort- 
gage-debts raised   under   the  mortgage-deeds   of   the   14th   of 
April    1909   and  2nd  June  1911  amount  to  "  antecedent  debts," 
with  reference   to   tbe  mortgage    now    in    dispute,    within  the 
meaning  of  the  Hindu  Law,  we   have  come   to   the  conclusion 
that  the  said    debts  were  tainted  with  immorality  and  therefore 
Tej  Narain,  son  of  "Maharaj  Narain,  is  under  uo  legal  obligation 
to  discharge  them,  nor  is  the  mortgaged  property  in   his    hands 
liable  for   their   payment.     The  principle  of  Hindu  Law  appli- 
cable to  a  case  like  the  present  is  undisputed,  viz  that  a    Hindu 
Hon  is  bound  to  discharge  the   debts  contracted   by   his    father 
unless  it  is  shown   that   they   were  contracted  for  illegal  or  im- 
moral purposes  ;  and  where  it  is  alleged  by  the  son  that  a  parti- 
cular debt  was  contracted  by  the  father   for   such    purpose,   the 
burden  lies  on  him    to  prove  his  allegation.     Tbe  burden  is  not 
discharged  by  showing  that  the  father  lived  an   extravagant    or 
immoral  life  ;   there    must  be    a  direct  connection  between  the 
debt  and  the  father's  alleged  immorality.     The  burden  of  proof 
being  upon  the  son,  it  is  to  be  decided  in    each   particular   case 
with  reference  to  its  own  facts    whether  he  has  discharged  that 
burden  or  not.     In  50  P.  R.    1913   (2)    it    was    laid    down    that 
under   Hindu   Law   the  presumption    is   that    a   lo  n  has  been 
raised  for  an    "  immoral  purpose"  if  it  is  proved  that  the  borrow- 
er at  the  time  of    raising  the   loan    was   living  a  licentious   life 
beyond   his   means,   indulging   in   drink,  riot,  prostitution   and 
debauchery,   and   that,     at     the   same    time    he    was   without 
any  business   or    occupation   upon   which     tbe    money    might 

(1)  (1|17)  21  Cal.  W.41.  698  {P.  C.)  (Sahu  R-im  Chandra  v.  lihun  Singh}. 

(2)  30  J>.  R.  1913  {Ravi  Nath  v.  Bulaqi  Ram). 
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legitimately  have  beeu  speut.  It  is  not  necessary  to 
show  ou  which  particular  act  of  immorality  the  money  was 
spent  ;  if  it  is  proved  clearly  that  at  the  time  the  borrower  was 
notoriously  Avasting  his  substance  on  riotous  living  and  spend- 
ing large  sums  beyond  his  income  and  above  his  station  in  life, 
a  loan  contracted  in  the  midst  of  such  living  and  spent  upon  it 
would  bo  a  loan  contracted  for  immoral  purposes.  In  3  P.  R. 
1915  (1),  the  came  principle  was  followed.  At  page  22  of  the 
report  the  learned  Judges  referring  to  the  profligate  life  led  by 
Diwan  Lachhman  Das  say  ; — 

"  When  expelled  from  Kashmir  he  seeuis  to  have  plunged 
into  a  vortex  of  insensate  debauchery  and  riotous  living  ;  and, 
though  no  doubt  he  spent  much  in  litigation  and  had  to  pay 
up  some  Its.  55,0u0  to  defendant  5  as  the  result  of  litigation, 
he  got  a  full  q-.iid  pro  quo  for  that  sum  in  valuable  estate  ;  and 
we  think  it  is  impossible  to  avoid  the  conclusion  that  the  debts 
incurred  up  to  3ist  May  1899  were,  on  the  whole,  incurred  for 
immoral  purposes  and  by  way  of  wanton  extravagance  and 
waste.  We  do  not  think  that  in  circumstances  such  as  these  it 
is  reasonable  to  call  upon  defendant  4  to  prove  that  this  and 
that  item  of  debt  was  incurred  for  use  on  this  or  that  piece  of 
immorality  or  extravagance." 

Again,  in  89  P.  R,  1915  (2),  the  principle  laid  down  in 
50  P.  R.  1913  (3;  was  substantially  approved.  The  latest 
decision  of  our  Court  on  the  subject  is  58  P.  R.  1916  (4),  the 
judgment  of  the  Division  Bench  in  this  case  being  more  fully 
reported  in  32  I.  C,  page  454.  In  the  course  of  that  judgment 
the  learned  Judges  say  :  "The  general  rule  no  doubt  is  that 
some  clear  connection  between  the  debt  and  the  immorality  must 
be  established,  but  it  does  net  follow  that  every  debt  of  au 
immoral  individual  is  an  immoral  debt.  The  inference  of 
immorality  cannot  be  drawn  in  cases  in  which,  as  a  fact,  all 
proper  debts  had  been  defrayed  from  other-  moneys  than  those 
in  respect  of  which  the  suit  was  brought,  but  it  is  to*be  drawn 
only  when  the  debtor  had  no  debts  or  business  on  which  the 
loan  might  have  been  expended  with  propriety."  In  another 
part  of  trie  judgment  the  learned  Judges  state  their  conclusion 
in  these  terms  : — 

"  Our  conclusion  is  that  Jai  Narain  led  an  irregular  life  and 
spent  extravagantly  on  wine  and  women  j  on  the  other  hand  he 

(1)  3  P.  R.  1915  (Diican  Slab  Natk  v.  Alliance  Bank  of  Simla ,  IA). 

(2)  b9  t'.R.  1915  ^Kishen  Singh  v.BhagwanDas). 
(3;  50  P,  R,  1913  {Ham  Nathv.  bulaqi  Ram). 
(4;  58  P.  R,  1916  :  32  Indian  Cases  454  (Indar  Narain  v.  Nanak  Chani), 
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expended  large  sums  in  litigation,  and  encountered  heavy 
losses  in  business  ;  his  debts,  immoral  and  moral,  are  inextri- 
cably entangled,  and  it  is  impossible  for  us  to  determine  how 
much  was  moral  and  how  much  immoral." 

To  a  similar  effect  are  the  decisions  in  I.  L.  R.  28  All.  508 
(pages  521,  525)  (1)  and  17  C.  W.  N  page  124  (P.  C.)  (2). 

Tbe  question  for  decision  in  the  present  case  is  whether, 
with  reference  to  the  rrinciples  laid  down  in  the  above  men- 
tioned decisions,  the  mortgage  debts  raised  by  Maharaj  Narain 
by  deeds,  dated  the  !4th  April  1909  and  2nd  June  1911,  and  by 
the  mortgage-deed  now  in  dispute  were  immoral  debts  which 
his  son  Tej  Narain  is  under  no  obligation  to  discharge.  On 
this  point  the  evidence  on  the  record  is,  in  our  opinion,  over- 
whelmingly in  favour  of  the  respondent  Tej  Narain. 

[  The  remainder  of  the  judgment  is  not  require!  for  the  purpose  of  this 
report.— Ed.] 

Appeal  dismissed. 

No.  11. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr.  Justice 
Leslie  Jones. 
BHAG  MAL  AND  OTHERS— (Defendants)— 
APPELLANTS, 
Versus 
BHAGWAN  DASS  AND  OTHERS— (Plaintiffs)— 
RESPONDENTS. 
Civil  Appeal  No.  93  of  1915. 
Hindu  Law— Mitakshara— status  of  sister's   son  and  sister's  grandson 
as  heirs. 

Utld,  that  under  the  Mitakshara  system  of  Hindu  Law  a  sister's  60n 
and  a  sister's  grandson  are  recognised  as  bandhus  and  heirs. 

Mayne's  Hindu  Law,  (8th  edition),  article  576  and  Trevelyan's  Hindu 
Law,  p.  388,  referred  to. 

Also  1.  L.  R.  20  All.  191  (3),  9  Indian  Cases  339  (4),  and  31  Indian 
Cases  27^(5;. 

2l)  P.  R.  1906  (6),  51  P.  R.  1916  (7),  I.  L.  R.  22  All.  333  (8;,  and  I.L.  R. 
28  All  307  (9),  distinguished. 

(1)  U906;  I.  L.  R.  28  All.  503   (521,   525)  (Maharaj  Singh  v.  Balicant 

Singh). 

(2)  il\H2)  UCal.  W.N.  121  (P.  C.)   (Sri  Narain   v.  Lala  Raghubans 

Kai). 

(3)  (18y7)  I.  L.  R.  20  All.  191  (Raqhunalh  Kuari  v.  Munnan  Misr). 
(i)  (19U)  9  Indian  Ca»es  339  (Khargaiv.  Debi). 

(5)  (i 915,  31  Indian  Cases  'll  (Sundar  Singh  v.  Mussammal  Gurdeii). 

(6)  20  P.  R.  1906  [Mangut  Rum  v.  Deti  Ckand). 

(7)  51  /'  R.  1916  \Slussamm>it  Bibi  Sodhan  v.  Harxa  Singh). 

(8)  (1903)  /.  L.  R.  22  All.  338  ^Bansidnar  v.   Ganeshi). 

(9)  Uy05, 1,  L.  R.  28  All.  307  (Jagan  Nath  v.  Champa). 
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First  appeal  from  the  decree  of  M.  V.  Bhide,  Enquire,  Subordinate 
Judge,  \st  class,  Attock,  dated  the  S\si  October  1914. 

Oertel,  Beechey  and  Ganpat  Rai,  for  Appellants. 

Sheo  Narain,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Scott-Smith,  J. — This  is  an  appeal  by  Bhana,  defendant,  ^  ^une  1917. 
from  the  order  of  the  Subordinate  Judge,  1st  class,  Campbell- 
pore,  giving  Bhagwau  Das  and  Gokal  Chand  a  decree  for 
possession  of  five-eighths  and  one-eighth  share,  respectively, 
of  certain  property  of  which  Mussammat  Subi,  widow  of  Hira 
Singh,  made  a  gift  in  favour  of  the  defendant-appellant  Bhana. 
The  claim  for  a  declaration  in  respect  of  the  management  of 
a  dharamsala  was  dismissed,  and  there  are  cross-objections  by 
the  plaintiffs  in  respect  of  thi^.  At  first  Bhagwan  Das,  who 
is  the  sister's  son  of  Hira  Singh,  was  the  sole  plaintiff,  but 
subsequently  Mitha  Mai,  sister's  son,  and  Karm  Chand  and 
Gokal  Chand,  sister's  grandsons  of  Hira  Singh,  were  joined  as 
co-plaintiffs.  The  lower  Court  originally  dismissed  the  plaint- 
iffs' suit  as  barred  by  time,  but  this  Court,  on  appeal,  held 
that  the  suit  was  barred  by  time  only  as  regards  Bhagwan  Das 
but  not  as  regards  the  other  plaiutiffs.  It,  therefore,  set  aside 
the  order  of  the  lower  Court  in  regard  to  them  and  remanded 
the  case  under  order  41,  rule  23,  Civil  Procedure  Code  for 
decision  on  the  merits  (see  judgment  in  Civil  Appeal  No.  895 
of  a910,  dated  28th  March  1915,  printed  at  pages  1 — 3  of  the 
paper-book).  Subsequently  Mitha  Mai  and  Karm  Chand 
assigned  their  shares  in  Hira  Singh's  property  to  Bhagwan  Das 
and  he  has  now  been  given  a  decree  for  their  shares.  The 
facts  of  the  case  appear  sufficiently  from  the  judgments  of  the 
lower  Court,  and  of  this  Court  in  the  previous  appeal,  and  need 
not  be  recapitulated  at  length. 

The  first  question  for  decision  is  whether  a  sister's  son 
is  an  heir  nnder  the  Hindu  Law  as  followed  by  the  parties. 
Article  576  of  Mayne's  Hindu  Law,  8th  Edition,  shows  that 
the  sister's  son  has  now  been  held  to  be  a  bandhu  in  those 
parts  of  India  where  the  mitakshara  school  is  in  force  Mr. 
Oertel  has  referred  us  to  20  P.  ,R  1906  (1)  and  51  P.  R. 
1916  (2)  but  neither  of  those  rulings  is  in  point  for  the  case 
of  the  sister's  son  was  not  discussed  in  them.  In  51  P.  R. 
1916  (2)  it  was  no  doubt  stated  that,  according  to  the    Benares 


(1)  20  P,  R.  1906  (Mangat  Ram  v.  Deti  Chand). 

(2)  51  P.  R.  1916  (Mussamviat  Bibi  Sodhan  v.  Harsa  Singh), 
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School  of  Hindu  Law,  females  do  not  succeed  to  males  unless 
their  right  of  inheritance  is  expressly  recognised  by  some  text 
in  their  favour.  The  sister  is  not  one  of  the  females  whose 
right  of  inheritance  is  expressly  recognised  so  that  the  sister 
would  not  be  an  heir,  but  it  does  not  follow,  because  a  sister 
is  not  an  heir  that  a  sister's  son  is  also  not  an  heir.  In  I  L.  B. 
20  All.  191  (1)  the  right  of  the  sister's  son  was  recognised. 
/.  L.  B.  22  All.  338  (2)  which  held  that  a  daughter's  daughter 
was  an  heir  was  expressly  dissented  from  in  28  All.  307  (3), 
but  these  cases  are  obviously  not  in  point  here  where  we  have 
to  consider  the  case  of  a  sister's  sou.  The  case  reported  in 
9  Indian  Cases  339  (4)  was  one  where  a  sister's  son  was  pre- 
ferred to  the  father's  uncle's  daughter's  son  and  in  31  Indian 
Cases  27  (5),  a  Divisional  Bench  Ruling  of  this  Court,  it  was 
stated  that  the  right  of  the  sister's  son  as  a  bandhu  had  now 
been  settled  in  his  favour.  Mr  Oertel  has  not  been  able  to 
cite  a  single  recent  instance  in  which  it  was  held  that  the 
sister's  son  is  not  a  bandhu  according  to  the  mitakshara  school 
of  law.  We,  therefore,  hold  that  Mitha  Mai  and  Bhagwan  Dae 
being  sister's  son  of  Hira  Singh  were  clearly  his  heirs-  It  is, 
however,  urged  that  even  if  the  sister's  sous  are  heirs,  Karm 
Chand  and  Gokal  Chand,  who  ate  sister's  grandsons,  are  not 
heirs.  As  to  this  Pandit  Skeo  Narain  has  referred  us  to 
Trevelyan's  Hindu  Law,  page  3S8,  where  the  father's  daugh- 
ter's son's  son,  ie.,  sister's  son's  son  is  given  in  the  list  of 
bandhus.  We,  therefore,  bold  that  all  the  original  plaintiffs 
were  heirs  of  Hira  Singh.  If  the  pedigree  table  is  as  stated 
by  the  plaintiffs  then  Mitha  Mai  was  clea-  ly  entitled  to  a 
half  share  of  the  estate  of  Hira  Singh,  and  Kami  Chand  and 
Gokal  Chand  were  entitled  to  one  eighth  share  each.  Bhagwan 
Das  is  the  assignee  of  Mitha  Mai  and  Karm  Chand  and 
would,  therefore,  be  entitled  to  five  eigths  share  in  the  estate. 

[The  remainder  of  the  judgment  is  not  required  for  the  purpose  of  this 
report.— Ed.] 


Appeal  dismissed. 


(1)  (T897)  7.  L.  R.  20  All  191  (Raghunath  Kuari  v.  Munnin  Misr). 

(2)  (1900)  I.  L.  R.  22  All.  338  (Bnnsidhnr  v.  Qnrmhi). 
(3;  (1905 r  /  L.  R.  28  All.  307  'Jagan  Nath  v.  Champa). 
(4)   (1911)  9  Indian  Cases  339  (Khargai  v  Dcbi). 

{5)  (,1915;  31  Indian  Cases  27  {Sundar  Singh  v.  Mussammat  Qui'devi). 
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No.  12. 

Before  Hon.  Mr.  Justice  LeRossignol. 

KISHEN  SINGH  AND  ANOTHER-(Decree.Holder)— 
APPELLANTS, 

Versus 

MUSSAMMAT  RAHMAT  BIBI—  (Judgment-Debtor)— 
RESPONDENT. 

Civil  Appeal  No.  3485  of  1916. 

Custom -daughter's  estate— liability  of  father's  estate  in  her  hands  for 
his  debts. 

Held,  that  as  a  daughter  is  not  an  agnate  and  derives  her  title  not  from 
the  common  ancestor  but  from  her  father,  she  represents  her  father  and  his 
estate  in  her  hands  is  liable  for  his  debts. 

IP.  R.  1913  (F.  B.)  ([),  distinguished. 

Miscellaneous  second  appeal  from  the  decree  of  P.  L.  Barker, 
Esquire,  Additional  District  Judge,  Gujranicala,  at  Sialhot, 
dated  the  l£th  August  1916. 

Devi  Das,  for  Appellants. 

Narain  Singh,  for  Respondent. 

The  judgment  of  the  learned  Jndge  was  as  follows : — 

LeRo?signol,  J. — The  judgment-debtor  in  this  case  is  the    \\ih  June.1917 
daughter,  of  the  original  debtor,  and  she   objected  to  the  execu- 
tion of  the  decree  against  the  property  in  her  hands  on  various 
grounds. 

The  learned  Judge  refused  her  prayer  for  relief  on  agrarian 
considerations,  but  held  that  P.  B.  4  of  1913  (1)  was  authority 
for  granting  the  relief  prayed  for  on  the  ground  that  the  pro- 
perty was  ancestral  and  the  decree  had  not  been  charged  on 
the  property  by  the  last  male  owner. 

P.  B.  4  of  1913  (1)  has  no  application  to  a  case  of  this 
kind.  P.  B.  4  of  1913  (1)  gave  a  very  wide  extension  to  the 
rights  of  agnates  because  agnates  are  supposed  to  deiive 
their  title  not  from  the  last  male  owner  but  from  the  common 
ancestor. 

A  daughter,  however,  is  not  an  agnate  and  she  derives 
her  title  not  from  the  common  ancestor   but    from   her  father. 


(1)  4  P.  R.  1913  {F.  B.)  (Jagdip  Singh  v.  Bawa  Narain  Singh). 
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She  has  no  right  superior  to  that  of  her  father ;  she  represents 
him,  and  his  estate  in  her  hands  is  liable  for  his  debts. 

I  accept  the  appeal  and  restore  the  Munsif's   order.     Costs 
throughout  to  appellant. 

Appeal  accepted. 

No.  13. 

Before  Hon.  Mr.  SJtah  Din,  Chief  Judge,  and  Hon.  Mr. 
Justice  Broadway. 

BABTJ  LAL  AND  ANOTHER— (Defendants)— 

APPELLANTS, 

Versus 

HARI  BAKHSH— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  1425  of  1914. 

Civil  Procedure  Code,  Act  V  of  1908,  section  11— res  judicata—  decision 
by  previous  Court  holding  that  it  has  no  jurisdiction  to  hear  the  case — decision 
by  Probate  Court  that  will  was  not  made  under  undue  influence— whether 
binding  on  minor  —  negligence  of  guardian  — question  of  validity  of  will. 

The  plaktiff  instituted  his  suit  for  partition  of  joint  family  property 
first  at  Cawnpore  and  the  case  proceeded  on  a  question  of  jurisdiction.  The 
Court  held  that  the  Cawnpore  Courts  had  no  jurisdiction  as  the  entire 
immoveable  property  was  outside  the  jurisdiction  of  those  Courts.  It  was 
also  specifically  found  that  the  Delhi  concerns  had  no  connection  with 
Cawnpore,  and  that  one  B.  D.  and  his  descendants  alone  were  concerned 
with  the  Cawnpore  business.  The  Court  accordingly  returned  the  plaint 
for  presentation  to  the  proper  Court.  The  plaint  was  then  presented  in 
the  Delhi  Court. 

Held,  that  the  decision  of  the  Cawnpore  Court  that  the  Delhi  concerns 
had  no  connection  with  Cawnpore,  and  that  one  B.  D.  and  his  descendants 
alone  were  concerned  with  the  Cawnpore  business  was  res  judicata.  It 
arose  out  of  one  of  the  allegations  made  by  plaintiff  on  which  he  based  his 
claim  that  the  case  was  triable  at  Cawnpore,  and  the  mere  fact  that  the 
question  of  jurisdiction  was  also  decided  on  other  grounds  did  not  prevent 
this  decision  from  operating  as  res  judicata. 

I.  L.  R.  24  Cal.  900  (1),  referred  to. 

Also  64  P.  R.  1882  (2\  157  P.  R.  1889  {F.  B.)  (3),  31  P.  R.  1898  (4), 
56  P.  R.  1904  (5),  6  P.  R.  1906  tf),  12   P.   R.   1907   (7),  57  P.   R.  1907 

(1)  (1S97J  7.  L.  R.  24  Cal    900  (Peary  Mohun  v.  Ambica  Churn). 
(2;  64  P.  R.  1882  (Muhammad  hustam  Ali  v.  Naicah  Muhammad  Azmat 
Ali). 

(3)  157  P.  R.  1889  (F.  B.)  (Narain  Das  v.  Faiz  Shah). 

(4)  31  P.  R.  1898   (Malik   Rahim   Bakhsli  v.    Mussammat   Fakhar-un- 

Msa). 

(5)  5o  P.  R.  1904  (Wingrore  v.  Wingrove<. 

(6)  6  P.  R  1906  (Barknt  Ali  v.  Uuvsain  Khan). 

(7)  12  P.  R.  1907  {Gandu  Singh  v.  Natha  Singh). 
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(F  B.)  (I),  7.  L.  R  11  Cal.  301  (P.  C.)  (2),  7.  L.  R.  17  Bow.  562  (3),  I.  L.  R. 
37  Bom.  563  (4),  7.  L.  R.  23  AM.  5  (5),  7.  L.  F.  36  CaZ.  193  (6)  and  Hukam 
Chand's  Civil  Procedure  Code,  p.  183. 

Eeld  also,  that  the  decision  of  the  Probate  Court  that  B.  D.'s  will  was 
executed  by  him  as  a  free  agent  and  not  under  undue  influence  precluded 
the  reopening  of  the  question  in  the  present  suit. 

7.  L.  R.  38  Bom.  309  (F,  B.)  (7),  6  Indian  Cases  301  (8),  and  23 
Indian  Cases  22  (9),  referred  to. 

Even  as  regards  the  minor  plaintiff,  inasmuch  as  it  had  not  been 
shown  that  the  decision  in  the  Probate  Case  was  so  obviously  erroneous  as 
to  render  a  failure  to  appeal  gross  negligence  on  the  part  of  the  minor's 
guardian  or  that  the  latter  was  in  any  way  careless  or  negligent  in  the 
conduct  of  that  case. 

35  P.  R.  1898  (10),  I.  L.  R,  22  Cal.  8  (11),  and  7.  L.  R.  19  Bom. 
571  (12),  distinguished. 

But  held  further,  that  admittedly  the  validity  of  the  will  had  not  been 
determined  by  the  decision  of  the  Probate  Court. 

6  P.  R.  1893  (13',  103  P.  R.  1891  (14),  21  P.  R.  1912  (15),  7.  L.  R.  5 
Bom.  48  (P.  C.)  (16),  and  I.L.R.  18  Cal.  157  (P.  C.)  (17),  refeired  to. 

First  appeal  from  the  decree  of  Lala  Mnrari  Lai  Khosla,  District 
Judge,  Delhi,  dated  the  ]hth  May  1914. 

Sheo   Naiain,    Shall    Nawaz,  Kanwar     Narain   and   Moti 
Sagar,  for  Appellants. 

Muhammad  Shafi,  Sundar    Das,  Haq  Nawaz,    Muhammad 
Rafi  and  Balwant  Rai,  for  Respondents. 

(1)  57  P.  R  1907  (F.  B.)  (Rajab-un- Nisxa  v.  Habib  Bakhsh). 

(2)  (1S84)  7.  L.  R.  11  Cal.  301    P.  C)    (Run  Bahadur   Singh  v.   Lucho 

Kocr). 

(3)  (1892)  /.  L.  R.  17  Bom.  562  (Bhukhandas  v.  Lallubhai). 

(4)  (1913)  7.  L.  R.  37  Bom.  563  (Abdul  Kadir  v.  Doolanbibi). 

(5)  (.1900)  7.  L.  R  23   All.5  (Chandi   Prasad  v.  Maharaja  Mahendra 

Mahendra  Singh).  ^ 

(6)  (1907)  1.  L.  H.  36  Cal.  193  (Gurdeo  Singh  v.  Chandrika  Singh). 

(7)  (1913)  7.  L.  R.  33  Bom.  309  (F.  B.)  (Kalyan  tJhand  v.  Sitabai). 

(8)  (1910;  6  Indian  Cases  301    (Ramnandan  Prosad  v.   Sheo  Parson 

Singh) 

(9)  U9L3)  23  Indian  Cates  221  (Brendon  v.  Shrimant  8underabai). 

(10)  35  P.  «.  1898  k Ahmad  Ali  Shah  v  Amir  Shah). 

(11)  (1894)  7.  L.  R.  22  Caf.  8  (Lalla   Sheo   Churn   Lai  v.   Ramnandan 

Dobey). 

(12)  (1895)    7.    L.    R.    19     Bom.   571    (Cursandas    Natha    v.    Lad- 
&ara/m). 

(13)  6  P.  R.  1S93  'Dharm  Chand  v.  .1/us.sawmaJ  Karm  Devi). 
(.14 1  103  P.  R.  1891  M'inak  Chand  v.  Mussammat  Dayan). 
(15)  21  P.  F.  1912  (/'iare  L«i  v    Ram  Chand) 

(16;  (1880)  /.  L.  R.  5  £cm.  48  (P.  O.J  (Lukshman  Dada  v.  Ramachandra 

Dada\ 
(17    (1890,  I.  L.  F.  18  Coi.    157  (P.  C.)   (tfad/ja  Parshad  v.  Mehrban 

Singh). 
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The  judgment  of  the  Court  was  delivered  by — 

2nd  July  1917.  Broadway,  J. — The  following  pedigree-table    will   assist   in 

an  understanding  of  this  oase  : — 

DEVI  DUTT. 


Jodh  Raj. 


r 

1st  wife  =  Jai  Narain  =  2nd  wife 

(d.  29th 

January 

1906) 

1st  wife=Bishen  Dayal=2nd  wife 
.d.  5th        i 
December       I 
1909)   No  issue 


Sanahi  Ram 

I 
Ram  Lai 


r 


i 


Sri  Ram=M.  Sarasuti  Babu  Lai  Mussammat  Mi'ssammat  Mussammat 
'd.  2 1st  (defen-         Ditti  Durgi         Gandeshi 

May  1908)  dant  1) 

Chet  Ram 
(defendant) 


r i 1  i 

Brij  Moban=Mussammat  Murli  Dhar=Mussammat    Mussammat  Mussammat 

(d.  22nd            Indri.         (&.  15th     i      Basanti        Maneshri  Bhagwan 

June  1905)                       June  1908)  j  Devi 


f  ^j  Hari  Bakhsh 

Mussammat  Banwari  Lai   (born  1903) 

Narbada  (d.  1903)        Plaintiff 

The  ancestral  house  of  this  family  is  in  Bassan  in  Jaipur 
State  where  there  still  exists  a  concern  known  by  the  name 
of  Devi  Dutt-Jodh  Raj  Emigrating  from  thero  Jodh  Raj 
and  his  sons  established  themselves  in  Delhi  and  succeeded  in 
amassing  considerable  wealth  by  tiade,  opening  shops  or 
branches  of  their  business  in  Cawnpore  and  Calcutta  which 
in  Sambat  1960=1903  A.  D.  were  known  by  the  following 
names  : — 

(1)  Jodh  Raj-Jai  Narain,  at  Delhi. 

(2)  Jai  Narain  Khunka,  at  Delhi. 

(3)  Sri  Ram- Ram  Lai,    at   Delhi    (a   partnership    with   a 

stranger  Khandoo  Mai). 

(4)  Murli  Dhar-Deoki  Nandan,    at    Delhi    (a   partnership 

with  strangers  Deoki  Nandan,  &o.)» 

(5)  Jodh  Raj-Sanahi  Ram,  at  Calcutta. 

(6)  Jai  Narain-Sanahi  Ram,  at  Cawnpore. 

In  that  year    [I960  Satnbat-190^  A.D.]  Jodh   Raj    being 
dead,  a  partition  of  the  business  took  place  between  Jai  Narain 
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and  Sanahi  Rani.  This  is  admitted  as  also  is  the  fact  that 
to  Sanahi  Ram  and  his  branch  fell  the  concerns  known 
as  : — 

(1)  Jodh  Raj  Sanahi  Rim,  at  Calcutta, 

(2)  Jai  Narain  Khunka,  at  Delhi,  and 

(3)  Sri  Ram-Ram  Lai,  at  Delhi, 

while  Jai  Naiain  and  his  branch  took  over  the  remaining  three 
concerns  above  named.  Following-  on  this  partition  certain 
changes  took  place  in  the  names  of  some  of  these  concerns  while 
some  were  closed  : — 

(a)  Jodh  Raj -Sanahi  Ram  retained  this  name. 

(6)  Jai  Narain  Khunka  became  Jodh    Raj-Sanahi   Ram, 

(Delhi), 
(c)  Sri  Ram-Ram  Lai  was  closed. 
(cl)  JMurli  Dhar-Deoki  Nandan  became  Babu    Lal-Deoki 

Nandan. 
(e)  Jodh  Raj- Jai  Narain  retained  this  name. 
(/)  Jai  Narain-Sanahi  Ram  became    Jai   Narain-Bisben 

Dial  (Cawnpore). 

[Further  subsequent  changes  that  took  place  will  be 
referred  to  later]. 

The  entire  business  was  estimated,  roughly,  to  be  of  the 
value  of  6  Lakhs  and  the  division  made  was  half  and  half. 

As  noted  above  in  the  pedigree-table  Banwari  Lai,  sou  of 
Brij  Mo'ian,  died  in  1903,  Brij  Mohan  died  in  1905,  Jai  Narain 
in  1906,  and  Sri  Ram  and  Murli  Dhar  in  1908. 

On  the  7th  August  1909  a  suit  was  instituted  at  Cawnpore 
on  behalf  of  Hari  Bakhsh,  through  his  mother  Mussammat 
Basanti,  against  Babu  Lai,  his  son  Chet  Ram  (aged  3  years), 
and  Bisheu  Dial.  That  Bishen  Dial  was  a  party  is  not  dis- 
puted though  the  plaint,  and  amended  plaint,  printed  at  pages 
I  and  227  of  the  Printed  Book,  Part  I,  do  not  show  his  name. 
Subsequently  Mussammat  Basanti,  Mussammat  Sarasuti 
(Bini)  and  Mussammat  Indii  were  also  impleaded,  the  first  as 
a  plaintiff  and  the  two  latter  as  defendants  [amended  plaint, 
Printed  Book,  Part  I,  page  227]. 

The  parties  thus  were  descendants  of  Jai  Narain,  and 
Hari  Bakhsh  prayed  that  after  arranging  for  the  maintenance 
of  Mussammat  Basanti,  Mussammat  Sarasuti  and  Mussammat 
Indri  his  half  share  in  the  joint  property  should  be  partitioned 
off  and  given  over  to  him. 
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Various  pleas  were  raised  by  the  defendants,  the  principal 
one  being  that  the  family  was  rot  joint,  there  having  been 
a  complete  disruption  in  Sambat  1960  =  1903  A.D.  when  the 
partition  between  Jai  Narain  and  Sanahi  Ram  took  place.  In 
this  plea  Bishen  Dial  joined  and  a  written  statement  was 
prepared  on  his  behalf,  and  ou  his  instruction,  by  his  pleaders 
and  filed  in  Court  on  30th  November  19<)9. 

As,  however,  it  was  found  that  he  had  not,  through  an 
oversight,  signed  the  verification,  an  application  was  made  on 
that  date  (30th  November  1909)  for  an  adjournment,  in  order 
that  the  requisite  signature  could  be  obtained.  [Printed  Book, 
Part  I,  page  244]  Time  was  accordingly  granted  up  to  Uth 
December  1909  and  the  written  statement  was  filed,  duly 
signed,  on  6th  December  1909  [Printed  Book,  Part  I,  page 
235],  but  Bishen  Dial  had  died  on  5th  December  1909 
[Printed  Book,  Part  I,  page  246].  The  case  proceeded  on  a 
question  of  jurisdiction,  and  on  29th  August  1910  the  Addi- 
tional Subordinate  Judge,  7tCawnpore,  returned  the  plaint  to 
the  plaintiff  for  presentation  to  the  proper  Court,  holding  that 
the  Cawnpore  Court  had  no  jurisdiction  to  try  the  suit.  The 
judgment  which  is  to  be  found  at  pages  280  to  290  of  Part  I 
of  the  Printed  Book,  shews  that  it  was  htld  that  the  entire 
immoveable  property  was  outside  the  jurisdiction  of  the 
Cawnpore  Courts.  It  was  also  specifically  fouud  that  the 
Delhi  concerns  had  no  connection  with  Cawnpore,  and  that 
Bishen  Dial  and  his  descendants  alone  were  concerned  with 
Cawnpore  business. 

At  this  stage  it  will  be  as  well  [to  ascertain  what  this 
Cawnpore  Kirm  is. 

As  has  been  said  above,  on  the  separation  between  Jai 
Nerain  and  Sanahi  Ram  in  1903,  the  firm  at  Cawnpore  known 
as  Jai  Narain- Sanahi  Ram  fell  to  the  share  of  Jai  Narain's 
branch  of  the  family,  and  the  name  was  changed  to  Jai 
Narain-Bishen  Dial.  In  Sambat  1963  the  name  was  again 
changed  from  Jai  Narain-Bishen  Dial  to  Murli  Dhar-Hari 
Bakhsh,  and  in  Sambat  1965  it  was  once  more  changed  to  Hari 
Bakhsh,  Cawnpore,  and  in  the  same  year  it  was  given  its 
present  name  of  Hari  Bakhsh  Khunka.  From  the  foregoing 
it  will,  therefore,  be  seen  that  the  Cawnpore  Court  held  that 
the  firm  known  as  Hari  Bakhsh  Khunka,  at  one  time  called 
Jai  Narain-Sanahi  Ram,  was  the  sole  property  of  Bishen 
Dial  and  his  descendants  and  had  nothing  whatever  to  do 
with  the  Delhi    ooncerns.     The    plaint   having    been   returned 
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ifc  was  presented  in  the  Court  of  the  District  Judge  at  Delhi 
on  the  22nd  October  1910,  and  having  been  returned  for 
amendment  by  that  Court  was  finally  filed  in,  in  its  present 
form,  on  the  21st  November  1910.  This  plaint  is  printed  at 
page  307  of  Part  II  of  the  Printed  Book  and  differs  to  some 
extent  from  the  original  and  amended  plaints  filed  in  the 
Cawnpore  Court.  Hari  Bakhsh  is  the  sole  plaintiff  through 
his  mother  Mussammat  Busanti  and  the  defendants  are 
Babu  Lai  and  his  sou  Chet  Ram— Mussammat  Basanti, 
Mussammat  Sarasuti  and  Mussammat  Indri  have  not  been 
made  parties.  The  claim  made  was  for  partition  of  the  pro- 
perty and  rendition  of  accounts.  The  details  of  the  shops  or 
firms  in  which  a  share  by  partition  was  claimed  were  also 
varied,  those  known  as  Jai  Narain-Murli  Dhar  at  Kalpi,  Jai 
Naraiu-Brij  Mohan  at  Delhi,  Sri  Ram- Babu  Lai  at  Calcutta, 
and  Babu  Lal-Deoki  Nandan  at  Bombay  being  added,  while 
the  property  in  Bassan  was  omitted. 

After  a  trial  that  lasted  over  three  years  the  learned 
District  Judge  granted  the  plaintiff  a  decree  declaiing  that 
he  was  entitled  to  a  half  share  in  the  property  mentioned  in 
the  plaint,  with  the  exception  of  a  house  situate  in  Katra 
Ashrafi  in  Delhi,  and  that  the  accounts  of  the  8  shops  should 
be  taken  and  the  plaintiff  paid  his  share.  The  partnership 
was  also  dissolved  from  the  date  of  judgment,  viz.,  15th  May 
1914. 

Against  this  decree  the  defendants  have  preferred  this 
appeal  and  we  have  heard  Mr.  Sheo  Narain  for  the  appellants 
while  Mr.  Shafi  has  addressed  us  on  behalf  of  the  plaintiff- 
respondent. 

The  averments  in  the  plaint  (Printed  Book,  Part  II,  page 
307)  were  as  follows  : — 

(1)  The  descendants  of  Jodh  Raj  constituted  a  joint 
family  up  to  1960  Sambat=.l90'3  A.D.  when  Sanphi  Ram 
separated  himself  from  the  rest — Jai  Narain  and  his  descen- 
dants remaining  joint. 

(2)  Brij  Mohan,  Jai  Narain,  Sri  Ram,  Mutli  Dhar  and 
Bishen  Dial  died  on  dates  specified  while  the  family  was  still 
joint. 

The  business  of  this  joint  family    was   carried   on    by    the 
defendants  in  Delhi— the  Cawnpore  shop  alone  being  not  under 
their  management. 
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(3)  Bishen  Dial  having  married  a  second  wife  lost  all 
affection  for  the  sons  by  his  first  wife,  and  on  the  death  of 
his  second  wife  lost  his  "  proper  senses  "  and  neglected  the 
business  of  the  family. 

(4)  On  being  requested  to  make  a  partition  of  the  family 
property  Bishen  Dial  took  certain  actions  detrimental  to  the 
interests  of  the  plaintiff  which  necessitated  the  institution  of 
the  suit  in  Cawnpore  (referred  to  above),  and  finally  this 
present  suit. 

It  was  claimed  that  the  plaintiff  was  entitled  to  a  half 
share  in  the  family  property  and  business. 

The  defendants-appellauts'  pleas  were  to  the  following 
effect : — 

(1)  Sri  Ram  had  adopted  Chet  Bam. 

(2)  In  Sambat  1960=1903  A.D.  the  family  was  not  joint, 
the  business  alone  being  joint.  Samihi  Ram  and  Jai  Narain 
effected  a  partition  that  year  and  arbitrators  were  appointed 
to  go  into  the  accounts.  Jai  Narain,  however,  was  not  joint 
with  his  descendants. 

(3)  Brij  Mohan  and  the  others  named  died  in  the  years 
mentioned,  but  were  not  joint  at  the  time  of  their  respective 
deaths. 

(4)  The  property  did  not  belong  to  a  joint  Hindu  family, 

(5)  The  shop  known  as  Jai  Naraiu-Sanahi  Ram  at 
Cawnpore  fell  to  the  share  of  Jai  Narain  in  1U60  Sambat  = 
1903  A.D.,  and  Jai  Narain  partitioned  his  share  with  his 
descendants,  this  Cawnpore  shop  falling  to  bishen  Dial  who 
changed  its  name  to  Jai  Narain-Bishen  Dial  and  closed  it 
during  his  lifetime.  The  shop  Hari  Bakhsh  Khunka  was 
opened  after  the  partition  and  was  the  sole  property  of  the 
plaintiff. 

(6)  Similarly  the  shop";  Babu  Lal-Deoki  Nandan,  formerly 
known  as  Murli  Dhar  Deoki  Nandan,  was  made  over,  on  partition 
by  Jai  Narain,  to  Babu  Lai  and  Sri  Ram  who  altered  the 
names  as  stated  above. 

(7)  Raghu  Mal-Gobind  Parshad  was  a  branch  shop  of 
Murli  Dhar-Deoki  Nandan  and  went  with  it  to  Babu  Lai  and 
Sri  Ram,  it  was  closed  by  them  in  Sambat  19o2. 

(8)  Jai  Narain  in  the  same  manner  and  at  the  same  time 
gave  the  shop  Jodh  Raj-Jai  Narain  (Delhi)  to  Babu  Lai  and 
Sri  Ram  and  they  alone  were  its  proprietors. 
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(9)  The  shops  of  Babu  Lai-Sri  Ram,  Calcutta,  and  Babu 
Lal-Deoki  Nandan,  Bombay,  were  started  by  the  defendants 
in  196*  Sambat  and  1963  Sambat,  respectively,  and  belong  to 
them  solely. 

(10)  The  defendants  had  no  concern  with  the  shop  known 
as  Jai  Narain-Murli   Dhar  at  Knlpi. 

(11)  The  shop  of  Jai  Narain-Brij  Mohan  in  Delhi  was 
opened  by  Brij  Mohan  alone  after  the  partition  and  he  was  its 
sole  owner,  the  defendants  having  no  concern  with  it. 

(12)  It  was  denied  that  Bishen  Dial  had  mismanaged  his 
business. 

(13)  In  1960  Sambat  =  1902.  A.D.  Jai  Narain  effected  a 
partition  and  his  three  sons  were  given  the  following  shops 
in  addition  to  a  third^share  each  in  the  rest  of  the  property : — 

Bishen  Dial  got  the  shop  Jai  Narain-Sanahi  Ram  (Cawn- 
pore). 

Sri  Ram  and  Babu  Lai  got  Jodh  Raj -Jai  Narain  and 
Murli  Dhar-Deoki  Nandan  with  its  branch  shop  of  Raghu  Mal- 
Gobind  Parshad. 

(14)  Following  on  the  partition  Bishen  Dial  further 
divided  his  own  share  between  his  sons  and  separated  from 
them. 

(15)  On  26th  November  1909  Bishen  Dial  executed  a 
will  disposing  of  his  own  property  appointing  Babu  Lai  his 
executor. 

(16)  The  shop  of  Hari  Bakhsh  Khunka  had  been  wrongly 
included  having  regard  to  the  decision  by  the  Cawnpore 
Court. 

(17)  Bishen  Dial  having  admitted  and  accepted  the  parti- 
tion made  by  Jai  Narain  the  plaintiff  had  no  locus  standi  to 
dispute  it. 

The  plaintiff  filed  a  replication  traversing  the  above  pleas 
generally  and  denied  the  execution  of  the  will  alleging  that 
Bishen  Dial  had  no  disposing  mind.  It  was  also  denied  that 
the  decision  in  the  Cawnpore  Court  was  in  any  way  binding 
on  the  plaintiff  and  it  was  stated  that  Bishen  Dial  had  not 
admitted  or  accepted  the  alleged  partition  and  that  any  such 
admission  by  him  was  made  under  undue  influence. 

A  preliminary  issue  was  framed  on  the  question  of  res 
judicata  in  regard  to  the  decision  in  the  Cawnpore  Court  and 
was  d'upnsd  of  in  favour  of  the  plaintiff-respoadent    on    10th 
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April  1911  [page  321,  Printed  Book,  Part  II]  and  again  in  the 
judgment  under  appeal.  At  page  319,  Printed  Book,  Part  II, 
are  to  be  found  certain  suggested  issues,  twenty  in  number, 
there  is  nothing  to  shew  that  they  were  adopted  by  the  Court, 
but  in  the  judgment  under  appeal  they  are  quoted  in  detail 
and  presumably  they  were,  as  a  matter  of  fact,  accepted  as  the 
issues  arising  in  the  case. 

Dm  ing  the  pendency  of  this  case  Babu  Lai  applied  for, 
and  obtained,  probate  of  the  will  executed  by  Bishen  Dial  on 
26th  November  1909,  and  in  those  proceedings  it  was  held 
that  Bishen  Dial  had  executed  the  will  as  a  free  agent  and 
not  under  undue  influence,  and  that  he  had  a  disposing  mind 
[Printed  Book,  Part  I,  page-.  295,  296.] 

The  first  issue  was  "  Was  Ghet  Bam  adopted  by  Sri  Ram 
and  is  the  adoption  valid  ?  " 

The  trial  Judge  has  held  the  adoption  not  proved.  Mr. 
Sheo  Narain,  though  stating  that  he  did  not  give  up  this 
point,  contented  himself  by  drawing  our  attention  to  the  state- 
ments of  Ghanaya  Lai,  page  392,  Bhagat  Ram,  page  556, 
Bansi  Dhar,  page  409,  Chajju  Ram,  page  45  ),  and  Babu  Lai 
defendant-appellant.  The  question  was  not  argued  at  the 
Bar  and  no  reason  has  been  given  for  d  mbting  the  correctness 
of  the  decision  arrived  at.  The  evidence  is  inconclusive  and 
this  issue  has  been  rightly  decided. 

The  first  points  taken  by  Mr.  Sheo  Narain  related  to  issues 
7  and  12  which  are: — 

Issue  7.  Is  the  present  suit  barred  by  section  11,  Civil 
Procedure  Code  ? 

Issue  12.  "Was  the  will  the  voluntary  act  of  Bishen  Dial 
and  was  he  competent  to  make  it  and  was  it  made  pendente  lite 
and  is  plaintiff  bound  by  it  ? 

The  findings  on  these  issue3  are  to  be  found  at  page  495, 
Printed  Book,  Part  II,  and,  briefly  stated,  they  are,  as  to  issue  7, 
that  the  C^iwnpore  Court  having  found  that  it  had  no  jurisdic- 
tion to  try  the  suit  was  not  competent  to  decide  anything  that 
was  in  dispute  in  the  suit  and,  therefore,  the  judgment  in  that 
case  did  not  operate  as  res  judicata  in  the  present  suit. 

As  to  issue  12  that  the  plaintiff  was  not  bound  by  the  will 
which  had  been  mad*  pen  lente  lite,  and  while  the  testator  was 
under  the  complete  control  of  the  defendant-appellant.  With 
regard  to  issue  7  it  was  contended  that,  in   order  to    arrive    at 
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a  decision  as  to  whether  the  Court  at  Cawnpore  had  jurisdic- 
tion, it  was  imperatively  necessary  to  come  to  a  decision  as 
to  whether  the  Cawnpore  shop  was  or  was  not  a  part  of  the 
joint  property,  and  that,  therefore,  the  decision  that  it  was  not, 
and  that  it  had  ceased  to  be  connected  with  the  Delhi  concerns 
since  the  partition  in  1 903  =  Sambat  1960,  was  final  and  binding 
on  both  parties. 

In  support  of  this  contention  12  P  R.  1907  (1)  was  cited, 
and  reference  was  made  to  Hukm  C hand's  Civil  Procedure 
Code,  page  183.  Mr.  Shafi,  in  reply,  contended  that  the  question 
of  jurisdiction  hajd  been  decided  by  the  Cawnpore  Court  on 
the  ground  that  there  was  no  joint  immoveable  property  situate 
within  the  jurisdiction  of  that  Court,  and  that,  therefore,  the 
decision  on  the  point  now  under  consideration  was  redundant 
and  uncalled  for,  and  consequently  did  not  operate  as  res 
judicata,  and  he  drew  attention  to  the  fact  that,  in  spite  of  this 
finding,  the  plaintiff  had  included  the  Cawnpore  shop  in  this 
suit.  He  cited  64  P.  B  1882  (2),  157  P.  B.  1889  (3),  31  P.  B. 
1898  (4),  56  P.  B.  1904  (at  page  165)  (5),  6  P.  B.  1906  (6), 
57  P.  B.  1907  (7),  11  G.  301  P.  0.  (8\  17  B.  562  (9),  37  B. 
563  (10)  and  23  All.  5  (11). 

64  P.  B,  1882  (2)  appears  to  have  no  bearing  on  the  point 
at  issue  and  requires  no  discussion. 

In  157  P.  B.  1889  (3)  it  was  held  by  a  Full  Bench  that 
the  true  test  is  "  whether  the  matter  has  been  directly  and 
"  substantially  in  issue  in  the  former  case  and  has  been  heard 
"  and  finally  decided  "  and  that  "  no  matter  can  be  said  to 
11  be  directly  and  substantially  in  issue,  or  to  have  been  finally 
"  decided,  unless  a  decision  thereon  is  necessary  for  the  decision 
"  of  the  case  upon  the  ground  on  which  the  final  decision  ulti- 
u  mately  proceeds," 

(I)  12  P.  R.  1907  (Gandu  Singhv.  Natha  Singh). 

(2,   64  P.  R.  1882  (Muhammad  Rustim  Ah  v.  Nawab  Muhammad  Azmat 

All). 
(3)  157  P.  R.  1889  (F.  B.>  (Narain  Das  v.  Faiz  Shah). 
(4;  3i  P.  R.  1898    (Malik  Rahim  Bakhsh  v.  Mussammat  Fakhar-uri' 

Kisa). 
(5)  56  P.  R.  1904  (p.  165)  (Wingrove  v.  Wingrove). 
(6i  6  P  R.  1906  KParkat  AH  v.  Hussain  Khan). 

(7)  57  P.  R.  19U7  (F.  B.   (Rajab-un\7iSia  v.  Habib  Bakhsh). 

(8)  (18H4)  /.  L.  R.  11  Gal.  301  (P.  G.)    (Run  Bahadur  Singh   v.   Lucho 

Koer). 

(9)  (1892)  /.  L.  R  17  Bom.  562  {Bhukhandas  v .  Lallubhai). 
(10>  (1913)  L  L.  R  37  Bom.  563  (Abdul  Kadir  v.  Doolanbibi). 

(II)  (1900)  I.  L.  R.  23   All.  5  (Chandi  Prasad  v.  Maharaja  Mahendra 

Mahendra  Singh). 
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In  31. P.  B.  1898  (1)  the  above  ruling  was  referred  to, 
it  was  held  that  a  decision  on  a  point  which  is  decided,  but 
which  is  not  necessary  for  the  decision  of  the  suit,  which 
is  disposed  of  on  another  point,  cannot  operate  as  res  judicata, 

56  P.  B.  1904,  page  i 65  (2),  has  no  bearing  and  need  not 
be  considered,  and  the  same  maybe  said  of  6  P.  B.  1906  (3). 

In  57  P.  B.  1907  (4)  the  facts  were  quite  different  and 
no  new  principle  was  enunciated.  It  is  authority  for  the 
proposition  that  a  party  setting  up  a  plea  of  res  judicata  is 
bound  to  establish  it,  and  that  a  Court  is  competent  to  examine 
whether  the  point  was  necessary  for  the  decision  of  the  case 
upon  the  ground  upon  which  the  final  decision  was  arrived 
at. 

11  0.  301  P.  O.  (5)  was  referred  to  in  157  P.  R.  1889  (6) 
and  is  to  the  same  effect. 

In  17  P.  562  (7)  A  sued  B,  G  and  D  on  a  mortgage 
executed  at  Surat  of  certain  property  situated  there,  the 
covenant  for  repayment  being  joint  and  several.  C  and  D, 
residents  of  Surat,  pleaded  that  the  Bombay  Couit  had  no 
jurisdiction  as  against  them,  and  as  against  them  the  suit 
was  dismissed,  a  decree  being  passed  against  B  alone.  A  then 
sued  C  and  D  at  Surat  and  the  plea  of  res  judicata  was  raised. 
The  High  Court  held  that  there  was  no  decision  on  the 
merits  in  the  former  case  and  as  against  them  the  proceedings 
were  a  nullity. 

In  37  B  563  (8)  the  Court  having  held  that  it  had  no 
jurisdiction  proceeded  to  give  a  decision  on  the  merits.  It 
was  held  that  such  decision  was  net  binding  inasmuch  as  the 
Court  was  incompetent. 

In  23  All.  5  (9)  the  learned  Judges  differed  and  though 
Mr.  Rha6  drew  attention  to  page  7  of  the  report  that  is  part 
of  the  judgment  of  Banerji,  J.,  Aikman,  J.  came  to  a  different 
conclusion  and  the  case  was  decided  in,  accordance  with  his 
views. 


(1)  31  P.  R.   1898   (Malik   Rahim   Bakhsh   v.   Mussammat   Fakhur-un- 

Nisa^. 

(2)  56  P.  R  1904  (p.  165)  (Wingrote  v  Wingrove). 
1 3)  6  P.  R.  19  6  (Barkat  Ali  v.  Hussain  Khan). 

(4)  57  P.  R.  1907  {F.  B.)  (Rajab-tin-Mssa  v.  Habib  Bakhsh). 
(5,  (1884;  J.  L.  R.  11  Cal.  301  (P.  C.)   {Run  Bahadur  Singh  v.  Lucho 
Koer). 

(6)  157  P.  R  1889  (F.  B.)  iNarain  Das  v.  Fail  Shah). 

(7)  (1892,  7.  L.  R.  17  Bom.  562  (Bhukhandas  v.  Lallubhai). 

(8)  (1913)  I.  L.  R.  37  Bom.  563  (Abdul  Kadir  v.  Doulanbibi). 

(9)  (1900)  I.  L.  R.  23  All.  5  (Chandi   Prosad  v.   Maharaja   Mahendra 

Mahendra  Singh), 
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The  question  in  this  case  was  whether  interest  was  pay- 
able on  arrears  of  land  revenue.  In  a  former  suit  it  had  been 
held  that  interest  was  payable.  The  land  revenue  having 
again  fallen  in  arrears  a  second  suit  for  the  same  was  instituted 
and  interest  claimed.  It  was  held  that  the  decision  in  the 
former  suit  that  interest  was  payable  operated  as  res  judicata 
inasmuch  as  the  liability  to  pay  interest  was  in  issue  in  both 
suits. 

This  case  cannot  assist  Mr.  Shan  and,  if  anything,  is  in 
favour  of  the  appellants. 

In  12  P.  B.  1907  (I)  Chatter ji,  J.,  held  that,  in  order  to 
arrive  at  a  decision  whether  the  Court  below  had  jurisdiction, 
the  Chief  Court  had  power  to  consider  the  correctness  of  an 
Appellate  Court's  findings  on  the  facts  relative  to  the  question 
of  the  jurisdiction  of  that  Court  to  eutertain  the  appeal.  The 
applicability  of  this  case  is  not  very  apparent,  but  Mr.  Sheo 
Narain  seems  to  have  regarded  it  as  an  authority  for  the 
proposition  that,  in  arriving  at  a  decision  as  to  whether  a 
Court  had  jurisdiction  to  try  a  suit,  such  a  Court  is  authorized 
to  come  to  a  decision  on  facts  on  which  it  can  base  its  final 
decision  on  the  point  of  jurisdiction,  and  that  a  decision  on 
those  facts  would  operate  as  res  judicata  in  any  subsequent 
suit  in  which  they  come  up.  Whether  or  not  this  proposition 
is  correct,  the  ruling  relied  on  does  not  appear  to  support  it. 

At  page  183  of  Hukm  Chand's  treatise  on  the  Civil 
Procedure  Code,  the  learned  author  says  that  a  dismissal  of  a 
suit  on  a  pieliminary  point  is  a  decision  on  that  point. 

Now  section  11,  Civil  Procedure  Code,  runs  thus  :— 

"  No  Comt  shall  try  any  suit  or  issue  in  which  the  matter 
"  directly  and  substantially  in  issue  has  been  directly  and 
"  substantially  in  issue  in  a  former  suit  between  the  same 
"  parties • »•" 

The  question  really,  therefore,  is  whether  in  the  Cawnpore 
suit  the  present  issue  was  directly  and  substantially  before 
the  Court,  and  whether  it  was  necessary  to  decide  it  in  order 
to  arrive  at  the  final  decision  on  the  point  of  jurisdiction* 
The  authorities  cited  appear  to  lay  down  no  more  than  this, 
and  each  case  must  be  decided  on  its  own  facts. 

There  can  be  uo  doubt  that  the  question  was  directly  and 
substantially  in  issue  in  the  Cawnpore   Court.     Evidence   was 


(1)  12  P.  R.  1907  (Gandu  Singh  v.  Natha  Singh). 
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led  on  the  point  and  the  accounts  exhaustively  examined,  and 
the  judgment  shews  that  the  matter  was  carefully  and  thorough- 
ly considered.  In  order  to  determine  the  question  of  res 
judicata  it  is  necessary  to  ascertain  what  matters  were  in 
dispute  between  the  parties,  and  this  should  be  done  not 
merely  by  looking  at  the  decree,  but  also  by  examining  the 
pleadings  and  the  judgment  (36  C.  193)  (1).  At  page  269, 
Printed  Book,  Part  I,  it  will  be  found  that  a  clear  and  separate 
issue  was  framed  and  an  order  passed  that  parties  were  to 
produce  evidence  as  to  it.     This  issue  was  : — 

"  Was  the  shop  at  Cawnpore,  known  as  '  Hart  Bakhsh  ' 
"  which  at  last  existed  before  the  institution  of  the  suit,  joint, 
"  and  was  the  name  only  of  the  first  shop  known  as  '  Jai 
'Narain-Sanahi  Ram'  changed,  or  was  not  the  said  shop 
'  a  branch  of  the  shop  known  as  '  Jai  Narain  Sanahi  Bam  ' 
"  but  was  it  a  separate  shop,  and  which  persons  were  parties 
"  therein  ?  " 

This  issue  arose  directly  out  of  the  pleadings  in  the  case 
and  there  can  be  no  doubt  that  its  decision  had  a  very  im- 
portant bearing  on  the  question  of  jurisdiction.  If  the  Cawn- 
pore shop  was  separate  from  the  Delhi  concerns,  it  is  obvious 
that  the  Cawnpore  Court  had  no  jurisdiction  to  try  the  suit. 
The  learned  Additional  Subordinate  Judge  at  Cawnpore  pro- 
ceeded to  dispose  of  this  issue,  clearly  stating  that  on  its 
decision  the  question  as  to  jurisdiction  would  also  be  determined 
[see  page  286,  line  12,  Printed  Book,  Part  I].  Was  it,  however, 
necessary  or  essential  to  decide  this  issue  having  regard  to  the 
fact  that  the  question  of  jurisdiction  had  been  decided  on  other 
grounds  ? 

Now  it  seems  that  this  question  must  be  answered  in  the 
affirmative.  The  plaintiff  in  that  suit  made  certain  allegations 
on  which  he  based  his  claim  that  the  case  was  triable  at 
Cawnpore.  These  allegations  were  traversed  by  the  defen- 
dants and  the  various  points  arising  out  of  them  were  put 
in  issue.  They  all  had  a  bearing  on  the  question  and  they 
all  ought  to  have  been  decided— in  any  event  the  parties 
clearly,  by  adducing  evidence,  invited  a  decision  on  the  present 
point.  The  mere  fact  that  the  question  of  jurisdiction  was 
also  decided  on  other  grounds  as  well  cannot  prevent  this 
decision  operating  as  res  judicata. 

The  decision  on  the  merits  of  this  issue  formed  an  addi- 
tional ground  for  arriving   at  the   conclusion   that   the   Court 

(1)  (1907)  I.  L.  R.  36  Cat.  193  {Gurdeo  Singh  v,  Chandrika  Singh), 
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had  no  jurisdiction,  and  to  that  extent  it  must  be  considered 
that  it  was  necessary  to  come  to  a  fiuding  on  the  point.  This 
view  is  fortified  by  the  decisiou  in  24  G.  900  (1)  in  which  case 
the  facts  were  as  follows  : — 

A  instituted  a  suit  against  C  for  damages  for  not  remov- 
ing certain  offensive  matter  from  his  land.  A  question  was 
raised  whether  a  certain  notice  had  been  given,  and  also 
whether  C  was  bound  to  remove  the  offensive  matter  from 
A's  land.  The  Court  held  that  no  notice  had  been  issued 
and  that  therefore  the  suit  failed,  and  also  that  on  the  merits 
C  was  not  bound  to  remove  the  filth  from  A's  land  and  dis- 
missed the  suit. 

In  a  subsequent  suit  A  claimed  the  same  relief  as  in  the 
previous  suit,  and  C  raised  the  defence  that  the  suit  was  barred 
as  res  judicata. 

The  High  Court  held  that  as  the  matter  was  directly  and 
substantially  in  issue  in  both  suits,  the  subsequent  suit  was 
barred  as  res  judicata,  notwithstanding  that  the  previous  suit 
failed  by  reason  of  the  decision  of  the  Court  upon  some  other 
matter  as  well. 

Upon  this  view  of  the  law,  which  is  not  in  any  way 
opposed  to  the  principles  laid  down  in  the  decisions  cited  at 
the  bar,  the  decision  of  the  trial  Judge  on  issue  7  is  erroneous, 
and  it  must,  therefore,  be  held  that  the  question,  whether  the 
Cawnpore  shop  known  as  Hari  Bakhsh  Khunka  is  a  part  of 
tlie  joint  property,  must  be  held  to  be  barred  as  res  judicata, 
the  decision  being  that  it  is  not  joint. 

Coming  now  to  issue  12.  It  was  contended  by  Mr.  Sheo 
Narain  that  having  regard  to  Explanation  I  to  section  L 1,  Civil 
Procedure  Code,  the  judgment  in  the  probate  case  precluded 
the  re-opening  of  the  question  as  to  Bishen  Dial  having  executed 
this  will  under  undue  influence.  38  B.  309  F.  B.  (2),  6  I,  0. 
301  (3),  and  23  /.  G-  221  (4)  were  relied  on.  These  decisions 
are  in  point  and  support  the  contention  of  the  learned 
Advocate. 

Mi*.  Shafi,  however,  urged  that  his  client  was  a  minor  and 
that  his  guardian  a  i  litem  was  guilty  of  gross  negligence  in 
not  appealing  against  the  decision  in  the  probate  case,  and 
that  for  that  reason  the  decision  should   not   be   treated   as   res 

(1)  (1897j  J.  L.  R.  24  Cal.  900  {Peary  Mohun  v.  Ambica  Churn). 

(2)  (1913)  7.  L.  R.  38  Bom.  309  (F.  B.)  {Kalyan  Chand  v.  Sitabai). 

(3)  (1910)  6  Indian  Cases  301  (Ramnandan  Prosad  v.  Sheo  Parson  Singh), 

(4)  ,1913)  23  Indian  Cases  221  (Brendon  v.  Shrimant  Sunderabai). 
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judicata  so  far  as  the   minor  is  concerned.     He    cited  35  P.  B. 
1898  (1),  22  (7.  8  (2),  and  19  P.  571  (3). 

In  35  P.P.  1898  (1)  the  decision  was  based  on  the  facts 
before  the  Court,  and  in  the  present  case  it  has  not  been  shewn 
that  the  decision  in  the  probate  case  was  so  obviously  erroneous 
as  to  render  a  failure  to  appeal  gross  negligence  on  the  part 
of  the  minor's  guardian.  The  probate  suit  was  contested 
throughout,  and  it  cannot  be  said  that  the  minor's  mother  was 
in  any  way  careless  or  negligent  in  her  conduct  of  it. 

19  B.  571  (3)  does  not  support  Mr.  Shaft's  contention — 
it  was  there  held  that  a  decree  passed  against  an  infant  pro- 
perly represented  is  binding  upon  him  like  a  decree  passed 
against  an  adult,  but  it  is  open  to  an  infant  to  impeach  such 
decree  by  a  suit  in  cases  where  the  guardian  has  been  guilty 
of  gross  negligence  in  allowing  the  decree  to  be  passed  against 
him. 

In  22  0.  8  (2)  the  question  of  res  judicata  did  not  arise, 
and  as  has  besn  said  no  negligence  has  been  shewn,  and  none 
can  be  presumed  merely  because  no  appeal  was  filed  against 
the  decision  of  the  Probate  Court.  It  must  be  held  that  the 
questions  as  to  the  disposing  mind  of,  and  the  due  execution 
of  the  will  by,  Bishen  Dial  cannot  be  re-agitated  and  must  be 
regarded  as  finally  settled. 

It  was  next  contended  by  Mr.  Shafi  that  in  any  event  the 
validity  of  the  will  had  not  been  determined  by  the  decision  of 
the  Probate  Court,  and  he  cited  G  P.  B.  1893  (4),  103  P.  B. 
1894  (5),  21  P.  B.  1912  (6),  5  P.  48  P.  C.  (7),  and  18  G.  157 
P.  G.  (8)  in  support.  Mr.  Sheo  Narain,  however,  never  claimed 
that  the  decision  in  the  probate  case  determined  anything 
more  than  that  Bishen  Dial  had  duly  executed  the  will  and 
it  is  not,  therefore,  necessary  to  pursue  this  matter  any  further. 

The  next  point  argued  at  the  bar  related  to  issue  2  and 
this  is  the  main  point  in  the  case. 


(1)  35  P.  R.  1898  (Ahmad  Ali  Shah  v.  Amir  Shah). 

(2)  (1894)  /.  L.  R.  22  Cal.  8   {Lalla  Sheo  Chum  Lai  v.  Ramnandan 

Dobey). 

(3)  (1895)  I.  L  R.  19  Bom.  571  (Cursandas  Natha  v.  Ladkatahu). 

(4)  6  P.  R.  Ic93  (Dharm  Chand  v.  Mussammat  Karm  Devi). 

(5)  103  P,  R.  1894  (Nanak  Chand  v.  Mussammat  Duyan) 

(6)  21  P.  R.  1912  (Piare  Lai  v.  Ram  Chand). 

(7)  (1880)  I.  L.  R.  5  Bom.  48  (P.  C.)  {Lahhman  Dada  v.  Bamachandra 

Dadm. 

(8)  (1890)  /.  L.  R.   18  Cal.  157   (P.   C.)   (Madho  Parshad   v.  Mehrban 

oingh). 
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Issue  2  is  as  follows  : — 

Did  Jai  Narain  make  a  division  of  his  property  between 
"  himself  and  his  sons  along  with  his  division  with  Sanahi 
"  Ram  ?  " 
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* 

# 
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In  conclasion,  the  admissions  made  by  Bishen  Dial,  the 
finding  that  the  shop  at  Cawnpore  was  separate  from  the  Delhi 
concerns,  the  correspondence  on  the  record  and  the  various 
entries  in  the  accounts  relating  to  the  dealings  between  these 
several  shops,  and  the  evidence  on  the  record  leave  no  doubt 
in  my  mind  that  there  had  been  a  partition  between  the  three 
brothers  Bishen  Dial,  Sri  Ram  and  Babu  Lai  effected  in  1903 
by  Jai  Narain  and  I  would,  therefore,  accept  this  appeal  and 
dismiss  the  plaintiff's  suit  with  costs  throughout. 


Shah  Din,  C.  J.—  I  agree  generally  in  the  foregoing  judg- 
ment and  in  dismissing  the  plaintiff's  suit  with  costs  through- 
out. 

Appeal  accepted. 

No.   14. 

Before  Hon.  Mr.  Justice  Shadi  Lai  and  Hon.  Mr.  Justice 
LeRossignol. 

AM  A  R  N  ATH  -  (Plaintiff)  —  APPELL  ANT, 

Versus 

GURAN  DITTA  MAL  AND  OTHERS— (Defendants)  — 

RESPONDENTS. 

Civil  Appeal  No.  366  of  1917. 

Hindu  Law— will— absolute  bequest  of  self-acquired  property  to  son 
and  daughter's  son-icith  subsequent  clause  restricting  their  powers  of  alien- 
ation— nature  of  estate  acquired  by  devisee— locus  standi  of  son  of  devisee  to 
challenge  an  alienation  made  by  his  father. 

K  R.,  a  Khatri,  by  his  will  left  his  self-acquired  property  to  his  son 
and  daughter's  son  declaring  "  that  he  (the  daughter's  son)  shall  be  the 
"  owner  of  one-half  of  my  self-acquired  property,  that  is  to  say  G.  D.  (the 
"  son)  shall  get,  one  share  and  S.  D.  (the  daughter's  son)  one  share  out  of 
"  the  whole  of  my  self-acquired  property."  Then  after  making  provision 
for  the  maintenance  to  his  wife  the  testator  proceeds  :  — 

"  G.  D.  and  S.  D.  shall  not  be  competent  to  transfer  by  mortgage,  sale 
"  &c,  their  respective  shares  of  property  until  40  years    after  my  death.    If 
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"  any  one  alienates  his  property,  then  the  other,  who  does  not  transfer  his 

"  own,  can  get  the  alienation  cancelled  by  bringinga  suit 

"  Moreover,  the  above  mentioned  persons  are  not  at  liberty  to  pay  off  their 
"  respective  debts  from  my  property." 

Eeld,  that  the  devisees  under  the  will  took  an  absolute  estate,  and  that 
the  subsequent  provisions  of  the  will,  which  prohibited  alienation,  were  a 
mere  nullity,  as  being  repugnant  to  the  full  estate  which  the  will  had 
already  conferred. 

4  B.  L.  R.  2G5  (1),  4  M.  A.  C,  R.  345  (2),  7.  L.  R.  1  Cal.  104  (3),  7.  L.  72. 
24  Cal.  406  (4),  7.  L.  7?.  18  Mad.  252  (5),  7.  L.  7?.  26  Bom.  319  (6),  and  7.  L.  R. 
5  Cal.  438  (7),  also  Mulla's  Hindu  Law,  para.  318. 

Held  also,  that  the  property  thus  acquired  under  the  will  was  self- 
acquired  property  in  the  hands  of  the  devisees, 

The  contrary  view  adopted  by  the  High  Court  of  Calcutta,  not  followed. 

18  Indian  Cases  025  (8),  per  Mukerjee,  J.,  referred  to. 

Held  further,  that  the  plaintiff,  the  son  of  G.  D.,  one  of  the  devisees,  had 
no  locus  standi  to  challenge  a  mortgage  made  by  G.  D.  as  he  was  not  in 
existence  at  the  time  when  the  mortgage  was  made. 

And  also,  that  as  the  property  was  not  joint  Hindu  family  property  at 
the  time  when  a  compromise  was  entered  into  by  his  father  with  the  mort- 
gagee, the  plaintiff  had  no  locus  standi  to  challenge  that  compromise. 

First  appeal  from  the  decree  of  Lata  Jasivunt  Rai,  Senior  Sub- 
ordinate Judge,  1st  Class,  Lahore,  dated  the  30th  October  1910. 
Tirath  Ram,  for  Appellant. 

Muhammad  Shafi  and  Sangam  Lai,  for  Respondents. 
The  judgment  of  the  Court  was  delivered  by — 
29M  Oct.  1917.  LeRossignol,  J. — Kuljas   Rai   Khatri,   had   a  son,  Guran 

Ditta  Mai,  and  also  a  daughter's  son,  Sahib  Dayal,  and  in 
1893  he  made  a  will  disposing  of  his  self-acquired  property, 
"with  which  only  this  case  is  concerned,  in  the  following 
terms  :— 

"  In  my  self-acquired  property    no   one   has   any    kind    of 

"  right My  will  is  this.     Sahib  Dayal,  my  daughter's 

"  son,  has  been  living  with  me  from  his  infancy.  I  have 
"  brought  him  up  as  my  real  son,  and  shall  treat  him  as  such 
"  till  my  death.  I  hereby  declare  that  he  shall  be  the  owner 
".of  one-half  share  of  my  self-acquired  property,  that  is  to 
"  say,  Guran  Pitta  alias  Kaka    {i.e.,    the  son    of   the   testator) 

(1)  (1805)  4  Beng.  L.  R.  2G5  (Nitai  Charon  Pyne  v.  S.  M.  Oanga  Dasi). 

(2)  (1869;  4  Mad.  77.  C.  R.  345  (Venkatarammanna  v.  Brammanna). 

(3)  (1875)  I.  L.  R.  1  Cal.  104  (Mokoondo  Lai  v.  Ganesh  thunder). 

(4)  (1897)  7.  L.  R.  24  Cal.  406  (Lala  Ramjewan  Lai  v.  Dal  Koer). 

(5)  (1894)  I.  L.  R.  18  Mad. 252  (Krishna  Ayyan  v.  Vythianatha  Ayyan). 

(6)  (1901)  7.  L  7?.  20  Bom.  319  {Husenbhny  v   Ahmcdbhoy). 

(7)  (1879)  7/L.  R.  5  Cal.  438  [P.  C.)  (Ashutosh  Dutt  v.  Doorga  Churn). 

(8)  (1912)  18  77?dic?i  Cases  025  (Hazarimal  v.  Abani  Nath). 
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11  shall  get  one  share  and  Sahib  Dayal  one   share   out   of  the 
"  whole  of  my  self-acquired  property." 

After  making  provision  for  the  maintenance  to  his  wife 
the  testator  proceeds  : — 

"  Guran  Ditta  and  Sahib  Dayal  shall  not  be  competent 
"  to  transfer  by  mortgage,  sale,  &c,  their  respective  shares 
"  of  property  until  40  years  after  my  death.  If  any  one 
11  alienates  his  property,  then  the  other,  who  does  not  transfer 
"  his  own,  can  get  the    alienation   cancelled  by  bringing  a  suit 

"  Moreover,  the  above  mentioned  persons  are  not  at 

"  liberty  to  pay  off  their  respective)  debts  from  my  property." 

In  1901  Kuljas  Rai  died  and  Guran  Ditta  and  Sahib  Dayal 
took  the  shares  devised  to  them  by  will.  On  the  14th  March 
1907  Guran  Ditta  by  a  payment  of  Rs.  28,000  to  Sahib  Dayal 
purchased  Sahib  Dayal's  share  in  the  bequest,  and  four  days 
later  Guran  Ditta  mortgaged  a  portion  of  the  property  thus 
acquired  from  his  father  and  from  Sahib  Dayal  to  Rai  Daulat 
Ram  who  in  1911  brought  a  suit  on  the  aforementioned  mort- 
gage, which  suit  was  compromised  and  a  decree  passed  in  the 
terms  of  the  compromise  in  February  1915.  The  present  suit 
has  been  brought  hy  Amar  Nath,  the  minor  son  of  Guran  Ditta 
Mai.  He  was  born  in  May  1914  long  after  the  mortgage  in 
favour  of  Daulat  Ram,  but  while  the  suit  on  the  mortgage 
was  still  pending,  and  in  this  suit  he  attacks  the  mortgage 
of  1907  and  failing  in  that,  he  contends  that  the  compromise 
at  any  rate  is  not  binding  upon  him. 

His  first  contention   is   that   under   the    will   no   absolute 

estate  passed  to  Guran  Ditta,    that  the  estate   which  did   pass 

was  limited   and  is  comparable   with   a    widow's   estate.     But 

it  is  obvious  that  the  estate  which   passed  to  Guran  Ditta  Mai 

under  the  will  was   very  different   from   the   estate    which    is 

taken  by  a  widow  with  a  life  interest,  and,  after   consideration 

,,,,,„.,    r  ,  01Q.         of  all  the  authorities   which 

Mulla  s  Hindu  Law,  paragraph  318  ; 

4  B.  L.  R.  265  (1) ;  are  noted  in  the  margin,  we 

AM.H.C  R.  345  (2) ;  ,  .      ,     ,  .,  , 

1  L  R  1  Cal  104  (3) •  have  arrived  at  the    conclu- 

I.  L.  R-  24  Cal.  406  (4)';  sion   that    what     passed  to 

I.  L.  R.  18  Mad.  252  (5) ;  n  _..,,     ,,  .    r   ,       ,. 

I.  L.  R.  26  Bom.  319  (6) ;  Guran  Ditta  Mai  under  the 

1.  L.  R.  5  Cal.  438  (7;;  wiH    0f   his  father   was   an 

(1)  (1865)  4  Beng.  L.  R.  265  (Nitai  Char  an  Pyne  v.  S.  M.  Ganga  Dasi). 

(2)  (1869'  4  Mad.  H.  C.  R.  345  (V enkaiarammanna  v.  Brammanna).. 

(3)  (1875)  /.  L.  R.  1  Cal.  104  (Mokoondo  Lai  v.  Ganesh  Chunder). 

(4)  (1897)  J.  L.  R.  24  Cal  406  {Lala  Ramjewan  Lai  v.  Dal  Koer). 

(5)  (1894,  I.  L.  R.  18  Mad.  252  ^Krishna  Ayyan  v.  Vythianatha  Ayyan), 

(6)  (1901)  I.  L.  R.  26  Bom.  319  (Husenbhoyv.  Ahmedbhoy). 
(7)^(1879;  I.  L.  R.  5  Cal.  433  (P.  C.)  (Ashutosh  Duttw.  Doorga  Churn). 
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absolute  estate,  and  that  subsequent  provisions  of  the 
will,  which  prohibited  alienation  by  the  devisee,  are  a  mere 
nullity  as  being  repugnant  to  the  full  estate  which  the  will 
had  already  conferred.  Were  the  fall  intention  of  the  testator 
carried  out,  the  estate  so  constituted  would  be  one  unknown  to 
Hindu  Law,  for  the  proprietary  right  would  have  remained 
in  temporary  abeyance.  In  the  case  of  a  widow's  limited 
estate  the  proprietary  right  is  never  in  abeyance  Daring  her 
life-time  the  proprietary  right  is  vested  in  the  reversioners 
and  never  vests  in  the  widow  by  a  mere  lapse  of  time.  More- 
over even  a  widow  has  a  right  to  alienate  her  deceased  hus- 
band's property  for  legal  necessity  whereas  under  the  will 
of  Kuljas  Rai  the  devisee  was  restrained  from  alienating  the 
property  devised  even  for  legal  necessity.  For  these  reasons 
we  hold  that  the  provisions  of  the  will,  so  far  as  they  constitute 
a  restraint  on  alienation,  are  a  mere  nullity,  and  that  under 
the  will  both  Guran  Ditta  and  Sahib  Dayal  became  full  owners 
of  the  properties  devised  to  them  respectively. 

The  next  question  is  whether  the  property  so  devised  by 
will  to  Guran  Ditta  must  be  regarded  as  ancestral  property 
in  his  hands.  On  this  point  there  is  a  conflict  of  opinion 
between  the  various  High  Courts,  but  we  can  find  no  ground 
either  of  law  or  of  common  sense  for  holding  that  property 
devised  by  will  over  which  the  testator  had  complete  powers 
of  disposal  is  anything  but  self -acquired  property  in  the  hands 
of  the  devisee.  The  term  "  ancestral  property  "  connotes  a 
descent  by  inheritance  and  if  the  property  devised  by  Kuljas 
Rai  was  ancestral  in  the  hands  of  Guran  Ditta  the  property 
devised  to  Sahib  Dayal  would  also  be  ancestral  in  the  hands 
of  Sahib  Dayal,  which  is  an  absuidity.  Though  the  Calcutta 
High  Court  has  adopted  the  view  that  such  property  is  to 
be  regarded  as  ancestral  in  the  hands  of  the  devisee  it  will 
be  noted  that  in  18  Indian  Cases,  page  625(1)  Mukerjee,  J, 
did  not  come  to  an  independent  finding  on  the  point,  but 
holding  that  the  matt'  r  was  not  res-integra  followed  previous 
rulings  of  his  Court.  Had  the  propeity  been  ancestral  in  the 
hands  of  Kuljas  Rai  we  should  have  held  that  his  disposal 
of  it  by  will  did  not  alter  its  ancestral  character,  for  the 
legatee  would  have  taken  under  the  will  the  same  estate  as 
he  would  have  acquired  ab  intestuto.  But  we  quite  fail  to  see 
how  a  non-ancestral  property  when  transfer! ed  by  will  becomes 
ancestral  property  in  the  hands  of  the  transferee.     Our  finding 


(1)  (1912)  18  Indian  Cases  625  (llazarimal  v.  Abani  Nath). 


February,  1918.  ]  CIVIL  JUDGMENTS— No.  14.  79 

on  this  point  then  is  that  the  property  in  dispute  was  not 
ancestral  property  in  the  hands  of  Guran  Uitta  and  on  this 
finding,  as  the  learned  counsel  for  the  appellant  admits,  the 
plaintiff's  right  to  challenge  the  mortgage  fails  and  the  result 
is  the  same,  whether  Sahib  Dayal  had  or  had  not  been  adopted 
by  Guran  Ditta  before  the  mortgage  was  executed. 

The  next  argument  urged  on  behalf  of  the  plaintiff- 
appellant  is  that  even  if  he  be  held  debarred  from  challenging 
the  mortgage  he  is  at  any  rate  competent  to  challenge  the 
compromise  which  is  based  on  the  mortgage  because  at  the 
time  of  the  compromise  I13  was  in  existence  and  constituted 
with  Guran  Ditta,  his  father,  a  joint  Hindu  family  and  the 
subject  of  the  mortgage  was  joint  Hindu  family  property. 
Now  joint  Hindu  family  property  consists  of  three  cate- 
gories : — 

(1)  ancestral  property ; 

(2)  jointly  acquired  property  ;  and 

(3)  self-acquired  property  which  has  been  thrown  into  the 

hotch-pot ; 
and  the  question  for  decision  is  whether  Guran  Ditta  ever  threw 
his  self-acquired  property  into  the  common  fund.  In  a  case 
of  joint  Hindu  family  formed  only  of  a  father  and  his  minor 
sou  the  initial  presumption  of  jointness  of  property  is  at  once 
rebutted  by  a  proof  of  the  fact  that  the  father's  property  was 
all  self-acquired.  The  strictly  orthodox  Hindu  joint  family 
occurs  rarely  indeed  in  the  Punjab  and  there  is  no  indica- 
tion whatever  that  Guran  Ditta  ever  threw  his  self-acquired 
property  into  the  hotch-pot.  Guran  Ditta  no  doubt  at  pre- 
sent  supports  the  suit  of  the  plaintiff,  but  in  this  case  he  is 
using  his  minor  son  merely  as  a  stalking  horse  in  order  to 
avoid  the  result  of  his  acts.  It  is  needless  moreover  to  discuss 
this  point  further  for  on  the  merits  we  see  no  reason  to 
interfere.  The  conditions  of  the  mortgage,  it  is  true,  are 
severe  and  stringent,  but  that  was  only  natural  in  view  of  the 
well  known  extravagant  character  of  the  mortgagor.  The 
main  objection  to  the  mortgage  is  that  the  rate  of  interest  is 
penal  and  that  compound  interest  is  charged  upon  the  arrears 
at  a  penal  rate.  Had  Guran  Ditta  instead  of  compromising 
fought  out  the  case  he  might  have  contended  that  the  rate  of 
interest  was  penal  and  might  have  prayed  for  reduction  on 
that  ground,  but  a  simple  calculation  will  shew  that  even  if 
the  penal  rule  of  interest  be  discarded  the  mortgagee  could 
have  claimed  even  a  higher  decretal  sum  than  was  awarded 
to  him  under  the  compromise,  for  the   compromise  was  reached 
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some  four  and  a  half  years  after  the  institution  of  the  suit 
by  which  time  the  arrears  of  interest  had  increased  enormously. 
In  conclusion  our  findings  are  :— 

(1)  that  the  property  devised  to  Guran    Ditta  was   self- 

acquired  and  not  ancestral  property, 
("2)  that  the  restrictions  on  alienation  mentioned  in    the 
will  are  a  nullity, 

(3)  that  the  plaintiff  who  was   not  in   existence   at    the 

time   of  the  mortgage  has  no  locus  standi  to  chal- 
lenge it, 

(4)  that  as  the  property  at  the   time  of  the  compromise 

was  not  joint  Hindu  family  property   the  plaintiff 
lias  no  locus  standi  to  challenge  the  compromise,  and 

(5)  that  on  the  merits  the  compromise  should  stand. 

Of  course  it  might  have  been  argued  that  inasmuch  as 
Kuljas  Rai  possessed  an  ancestral  house  the  property  with 
which  this  suit  is  concerned  was  not  self- acquired  property 
as  the  nucleus  of  Kuljas  Kai's  fortunes  was  the  ancestral 
house  above  referred  to.  However  that  may  be,  that  position 
was  never  taken  up  by  either  of  the  parties  who  have  through- 
out treated  the  property  in  dispute  as  the  self  acquired  pro- 
perty of  Kuljas  Rai.  Nor  was  it  an  aspect  of  the  case  that 
we  of  our  own  motion  might  have  considered,  for  there  was 
no  suggestion,  far  less  proof,  that  the  ancestral  house  of  Kuljas 
Rai  in  any  way  contributed  to  the  acquisition  of  his  non- 
ancestral  property. 

The  only  point  remaining  is  of  costs.  The  suit  was  one 
for  a  declaration  and  was  decided  on  law  points  only.  The 
hearings  were  few,  but  the  lower  Court  has  assessed  the 
pleader's  fee  at  Rs.  1,450.  We  regard  this  sum  as  very  exces- 
sive and  reduce  the  pleader's  fee  to  Rs.  250  in  the  lower  Court. 
But  for  this  light  modification  we  see  no  reason  to  interfere 
and  dismiss  the  appeal  with  costs. 

■■  Appeal  dismissed. 

No.  15. 
Before  Hon.  Mr.  Justice  Shadi  Lai  and  Hon.  Mr.  Justice 
LeRossigncl. 
AMAR  NATH— (Plaintiff)— APPELLANT, 
Versus 
RUSTAMJI  AND  GURANDITTA  MAL— (Defendants)— 
RESPONDENTS. 
Civil  Appeal  No.  1149  of  1916. 
Hindu  law— execution  of  money  decree  against  father  by  attachment  and 
$aU  of  an  ancestral  house  inherited  by  the  latter  from  his  father. 
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Held,  that  a  money  decree  against  a  Hindu  father,  when  the  debt  was 
neither  illegal  nor  immoral,  and  whether  he  incurred  expenses  for  family  pur- 
poses or  not,  may  be  enforced  in  his  lifetime  by  an  execution  sale  of  the 
entire  co-parcenary  estate  and  is  binding  on  the  sons. 

Trevelyan's  Hindu  Law,  p.  302  et  scq,  and  Mulla's  Hindu  Law,  section  240, 
referred  to. 

I.  L.  R.  39  All.  437  (P.  C.)  (1),  distinguished. 
First  Appeal  from  the  decree  of  Eat    Achhru  Ram,  Subordinate 
Judge,  1st  Glaus,  Lahore,  dated  the  \Qth  January  1916. 
Ram  Lai,  for  Appellant. 
Moti  Sagar  and  Dhanpat  Rai,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

LeRossignol,  J. — This  appeal  is  connected  with  Appeals  29M  Oet  1917. 
Nos.  365  and  366  of  1917.*  The  defendant,  Rustamji,  in  1908 
obtained  a  simple  money  decree  of  Rs.  5,719  odd  against  the 
plaintiff's  father  Guranditta  and  now  seeks  to  execute  that 
decree  by  attachment  and  sale  of  an  ancestral  house  inherited 
by  Guranditta  from  his  father.  The  plaintiff  was  born  long 
after  the  decree,  and  the  lower  Court  has  found  that  the  decree 
was  not  based  upon  any  immoral  debt,  that  the  plaintiff  can 
maintain  the  case  because  at  the  time  of  the  attachment  of  the 
property  he  was  in  existence  but  that,  as  the  debt  was  not  an 
immoral  one,  the  plaintiff  cannot  set  up  his  interests  in  the 
ancestral  property  against  his  father's  creditor. 

The  counsel  for  the  .appellant  has  cited  I.  L.  B.  39  All. 
page  437  (1),  which  is  a  Privy  Council  ruling,  but  on  a  study 
of  that  case  we  find  that  the  question  before  their  Lordships  was 
whether  the  mortgage  in  suit  was  granted  in  respect  of  an 
antecedent  debt  and  after  discussion  of  the  expression  "antece- 
dent debt "  their  Lordships  come  to  the  conclusion  that  the 
mortgage  was  invalid  against  the  co-parcener,  because  the 
borrowing,  on  account  of  which  the  mortgage  was  granted,  was 
made  on  the  occasion  of  the  grant  of  the  mortgage.  It  was 
pointed  out  by  the  learned  counsel  for  the  appellant  that  in 
that  case  a  decree  on  the  mortgage  was  refused  to  the  mort- 
gagor and  that  he  was  not  even  given  a  money  decree  but 
there  is  nothing  in  the  judgment  to  indicate  that  a  money 
decree  was  asked  for  or  that  such  a  claim  would  have  been 
within  time.  In  this  case  the  principal  defendant  does  not 
seek  to  enforce  a  mortgage.  All  that  he  asks  is  the  execution 
of  a  simple  money  decree  against  an   ancestral   house  and   the 

*  Printed  as  No.  14  supra. 
(1)  (1917)  I.  L.  R.  39  All.  437  (P.  C.)  {SahuRam  Chandra  v.Bhup Singh), 
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law  applicable  in  such  a  case  is  resumed  in  Trevelyan's  Hindu 
Law  at  page  302  et  seq  and  Mulla's  Hindu  Law,  section  240. 
From  these  authorities  it  is  clear  that  a  money  decree  against 
the  father  when  the  debt  was  neither  illegal  nor  immoral,  and 
whether  he  incurred  expenses  for  family  purposes  or  not,  may 
be  enforced  in  his  lifetime  by  an  execution  sale  of  the  entire  co- 
parcenary estate  and  is  binding  on  the  sons. 

In  this  case  we  note  that  the  sum  recoverable  from 
Guranditta  by  his  creditor  would  have  been  far  less  than  it  is 
but  for  the  obstinacy  and  perverseness  of  Guranditta.  But  as 
tbe  debt  was  neither  immoral  nor  illegal  we  cannot  find  that 
plaintiff  has  any  right  to  set  up  his  interests  in  the  ancestral 
house  as  a  bar  to  the  remedy  claimed  by  the  creditor. 

We  accordingly  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


No  16. 

Before  Hon.  Mr.  H.  A.  B.  Rattigan,  Chief  Judge,  and 

Hon.  Mr.  Justice  Chevis. 

LAL  CHAND— (Decree-holder)  —  APPELLANT, 

Versus 

ALLAH  DAD— (Judgment-dbbtor)— RESPONDENT. 

Civil  Appeal  No.  3080  of  1916. 
Punjab  Alienation  of  Land  Act,  XIII  of  1900,   section   16—ichcther  a 
mortgage  debt  can  be  sold  in  execution  of  a    decree,   by  separating  the   debt 
from  the  security. 

The  appellant  decree-holder  applied  in  execution  of  his  decree  for  sale 
of  a  mortgage  debt  due.  to  his  judgmei.t-debtor,  a  member  of  an  agricultural 
tribe,  separating  the  debt  from  the  security. 

Held,  that  the  sale  of  the  debt  would  carry  with  it  the  security  and  as 
the  provisions  of  section  16  of  the  Punjab  Alienation  of  Land  Act  pievent 
the  sale  of  the  mortgagee's  rights  in  the  land,  the  sale  of  the  debt  was 
equally  inadmissible. 

I.  L.  R.  26  Bom.  305  vl)  and  39  P.  R.  1916  (2),  referred  to. 
Second  Appeal  from  the  order  of  P.  L.  Barker,  Esquire,  Additional 
District  Judge,  SiaUot,  dated  the  14//i   August  19  i6. 
Manohar  Lai,  for  Appellant. 
Mehr  Chand,  for  Respondent. 
The  judgment  of  the  Court  was  delivered  by — 
lit  Nov.  1917  Chevis,    J.  — The   judgment-debtor   holds  certain  land    in 

mortgage.  It  is  admitted  that  the  provisions  of  section  16  of 
the  Punjab  Alienation  of  Land  Act  prevent  the  decree-holder 
from  selling  up  the  mortgagee's  rights,  but    he   wishes   to  sell 

(1)  (1901)  /  L.  R  26  Bom.  305  (Tarvadi  Bholanath  v.  Bai  Kashx) . 

(2)  39  P.  R.  1910  {Karam  Ilahi  v.  Gulab  Rai). 
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the  mortgage-debt,  separating  the  debt  from  the  seourity.  The 
Lower  Appellate  Court  having  held  that  he  cannot  do  so,  the 
decree-holder  appeals  to  this  Court. 

Mr.  Manohar  Lai  admits  that  he  is  unable  to  quote  any 
authority  in  his  favour.  On  the  contrary,  he  frankly  admits 
that  there  is  an  authority,  26  Bom.  305  (L)  to  the  effect  that 
the  sale  of  the  debt  carries  with  it  the  security.  The  same  view 
is  also  expressed  in  39  P.  B.  1916  (2) 

We  note  that  in  this  case  the  mortgage  is  with  possession 
and  under  the  terms  of  the  mortgage-deed  the  mortgagor  can- 
not redeem  till  the  end  of  18  years,  a  few  only  of  which  have 
as  yet  elapsed.  So  even  if  the  debt  were  to  be  sold  apart  from 
security  the  auction  purchaser  would  have  to  wait  till  redemp- 
tion before  he  could  realize  anything.  At  the  end  of  the 
18  years  the  mortgagor  might  not  care  to  redeem.  If  he  did 
not  redeem  till  limitation  had  expired  the  mortgagee  would 
apparently  retain  possession  for  ever,  the  auction  purchaser 
having  no  remedy,  not  being  the  mortgagee  he  could  not  re- 
cover his  money  in  any  way.  But  if  the  mortgagor  wished  to 
redeem  he  would  find  that  the  curious  situation  was  that  the 
mortgagee  in  possession  was  no  longer  the  mortgage  creditor. 
What  the  real  legal  effects  of  such  a  peculiar  state  of  affairs 
would  be  we  are  not  prepared  to  say.  It  is  sufficient  for  us  to 
say  that  we  agree  with  the  Bombay  ruling  that  the  debt  and 
the  security  should  not  be  divorced. 

We,  therefore,  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 

No.  17. 

Before  Hon.  Mr,  Justice  Chevis  and  Hon.  Mr.  Justice 

Leslie  Jones. 

KARM  ILAHI— (Def.  ndant;  —  APPELLANT, 

Versus 
BINDRA  BAN  AND  OTHERS— (Plaintiffs)— 
RESPONDENTS. 
Civil  Appeal  No.  833  of  1914. 

Mortgage  by  conditional  sale— validity  of  foreclosure  notice  which  omits 
to  refer  to  the  shamilat—  Regulation  XV11  of  1806,  section8. 

Held,  following  109  P.  R.   1901   <,3),  that  a  foreclosure  notice   under 
Regulation  XVII  of  lo06  is  defective   if  it  specifies  only   a  part  of  the 

(1)  (1901)  I.  L.  R.  26  Bom.  305  (Tarvadi  Blwlanath  v.  Bai  Kashi), 

(2)  39  P.  R.  1916  ^Karam  llahi  v.  Oulab  Rai). 
(3;  109  P.  R.  1901  (Wazir  Chand  v.  Makhan). 
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mortgaged  land  by  omitting  to  refer  to  the  shamilat,  and  that  such  a  notice 
cannot  be  held  to  be  valid  as  regards  the  part  of  the  mortgaged  land  speci- 
fied therein  and  invalid  only  as  regards  the  othfcr  part. 

Civil  Appeal  No.  492  of  19U8  (unpublished),  differed  from. 
43  P.  L.  R.  1914  (1),  referred  to. 
Second  Appeal  from  the  decree  of  B.  H.  Bird,  Esquire,  Divisional 
Judge,  Gajranwala,  dated  the  6th  January  1914. 

Abdul  Razaq,  for  Appellant. 
Gr.  C.  Narang,  for  Respondents 

The  judgment  of  the  Court  was  delivered  by — 

10th  Nov.  1917.  Chevis,  J. — This  is  a  suit  by  a  mortgagee  for    possession 

by  foreclosure,    and   the   question    is  whether  the  foreclosure 
notice,  issued  under  Regulation  of  1806,  is  valid. 

The  mortgage  was  without  possession.  The  land  mort- 
gaged was  8  ghumaos  5  kanals  11  marlas  6  sarsahis  with  share 
in  shamilat.  The  notice  specifies  the  8  ghumaos  5  kanals  11 
marlas  6  sarsahis  but  omits  to  mention  the  shamilat.  The 
original  area  has  now  been  increased  by  an  addition  of  shamilat 
from  69  kanals  to  227  kanals. 

The  first  Court,  relying  on  109  P.  B  1901  (2),  held  that  as 
the  notice  omitted  to  mention  the  shamilat  the  notice  was 
invalid,  and  dismissed  the  suit. 

The  learned  Divisional  Judge  on  appeal,  followed  an  un- 
published ruling  of  this  Court,  C  A.  492  of  1908,  and  held 
that  the  notice  was  valid  to  the  extent  of  the  land  specified 
and  gave  plaintiffs  a  decree  for  8  ghumaos  5  kanals  11  marlas 
6  sarsahis. 

Defendants  appeal  to  this  Court. 

On  referring  to  the  above  unpublished  ruling  we  find  that 
it  professes  to  follow  the  line  taken  in  109  P.  B.  1901  (2).  This, 
however,  is  clearly  a  mistake,  for  on  referring  to  the  records  of 
the  1901  case  we  find  that  the  plaintiff's  suit  was  dismissed  in 
toto-  Apart  from  this  unpublished  ruling,  which  was  clearly 
based  on  a  misapprehension  of  the  real  facts  of  the  reported 
case  of  1901,  we  know  of  no  authority  for  holding  that  a 
foreclosure  notice  can  be  held  to  be  valid  as  regards  one  part 
of  the  mortgaged  land  and  invalid  as  regards  the  other  part. 

In  109  P.  B,  1901  (2)  the  suit  was  dismissed  because  the 
foreclosure  notice  specified  a  part  only  of   the    mortgaged  land, 

(1)  43  P.  L.  R.  1914  (Shambu  Ram  v.  Jamita). 

(2)  109  P.  R.  1901  [Wazir  Chand  v.  Makhani. 
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omitting  to  refer  to  the  shamilat.  The  case  seems  exactly  on 
all  fonrs  with  the  present  case.  This  ruling  was  approved  and 
followed  by  a  Division  Bench  in  C.  A.  1031-12  (published  as 
43  P.  L  B.  1914  (1),  though  there  the  flaw  in  the  notice  was 
that  it  overstated  the  area  of  the  mortgaged  land. 

Following  109  P.  B.  1901  (2)  we  hold  that  the  notice  is 
altogether  invalid  and  that  the  suit  should  be  dismissed. 

It  is  urged  that  the  misdescription  cannot  have  misled 
the  mortgagor,  but  we  ate  of  opinion,  as  was  held  in  43  P.  L.  B. 
1914(1),  that  where  the  notice  misdescribes  the  mortgaged 
property  the  mortgagor  is  very  likely  to  be  misled  by  the 
misdescription. 

Finally  defendants'  counsel  urged  that  his  clients  should  at 
least  get  a  decree  for  possession  as  mortgagees.  But  we  note 
that  the  mortgage  deed  does  not  provide  for  the  mortgagee 
taking  possession  except  by  foreclosure. 

We  accept  this  appeal  and,  reversing  the  decree  of  the 
Lower  Appellate  Court,  we  dismiss  the  suit  with  costs  through- 
out. 

Appeal  accepted. 


No  18. 

Before  Hon.  Mr.  Justice  Scott-Smitk. 

SARUP  SINGH -(Plaints) -PETITIONER, 

Versus 

MUSSAMMAT  JOWAHR1,  etc.— (Defendants)  — 

RESPONDENTS. 

Civil  Revision  No.  94  of  I91G. 

Punjab  Courts  Act,  Illofldli,  sections  41  (3)  and 44— order  of  District 
Judge  erroneously  refusing  a  certificate— whether  open  to  revision. 

Held,  that  when  an  application  for  a  certificate  under  section  41  (3)  of 
the  Punjab  Courts  Act  is  refused  by  the  District  Judge  on  the  erroneous 
ground  that  no  question  of  custom  arose,  a  revision  to  the  Chief  Court  from 
the  order  of  refusal  is  competent  on  the  ground  that  the  District  Court  has 
failed  to  exercise  the  jurisdiction  vested  in  him. 

80  /'.  L.  R.  1915,  followed. 

6  P.  n.  19:7  (1),  distinguished. 


(I)  43  P.  L.  R.  1914  (Shambu  Bam  v.  Jamita). 
■J     10'.)  P.  R.  1901  (Wazir  P.hand  v   Mfikhan). 
(3)  86  P.  L.  R.  1915  (Sahab  Din  v.  Daswandhi  Beg), 
(1)  G  P.  R.  1917  {Slier  v.  Allah  Dad), 
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Application  for  revision  of  the  order  of  Major  F.  0.  Nicolas, 
District  Judge,  Ambala,  dated  the  llth  May  1915. 

Ganpat  Rai,  for  Petitioner. 

Pir  Taj-ud-Din,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
7th  Feb.  1917-  Scott-Smith,  J. — This  is  an   application  for  revision  of  an 

order  of  the  District  Judge  of  Ambala  refusing  to  grant  a 
certificate  for  second  appeal  under  section  41  (3)  of  the  Punjab 
Courts  Act.  The  question  for  decision  in  the  case  was  whether 
the  applicant,  a  lohar  by  caste,  fol'owed  Hindu  Lawr  or  custom. 
Both  the  Courts  below  held  that  he  followed  Hindu  Law  and 
that  the  disputed  gift  by  a  w'dow  to  her  daughter's  son  was 
valid.  The  District  Judge  refused  the  certificate  on  the  ground 
that  no  question  of  custom  really  arose.  Pir  Taj-ud-Din,  on 
behalf  of  the  respondents,  raises  a  preliminary  objection  that 
no  revision  lies  from  the  ordn-  refusing  to  grant  a  certificate, 
and  he  cites  6  P.  B.  1917  (1)  as  an  authority  in  support  of 
hie  contention.  In  that  case  it  was  certainly  held  that  the 
Chief  Court  could  not  on  the  revision  side  consider  whether 
the  action  of  the  lower  Appellate  Couit  in  refusing  a  certificate 
was  reasonable  or  not.  It  appears,  howrever,  that  in  that  case 
the  lower  Appellate  Court  in  consideration  of  the  merits 
refused  to  grant  a  certificate.  The  present  case  is  in  my  opinion 
distinguishable.  The  District  Judge  refused  a  cert iticate  because 
he  considered  that  no  question  of  custom  arose ;  in  other  words* 
he  held  that  this  was  a  case  to  which  sub-section  (3)  of  section 
41  of  the  Punjab  Courts  Act  did  not  apply. 

The  case  reported  as  S6  P.  L.  11.  1915  (2)  is  an  authority 
for  the  proposition  that  revision  is  competent  where  the  lower 
Appellate  Court  has  wrongly  held  that  it  had  no  power  to  grant 
a  certificate.  In  the  present  case  it  is  clear  that  a  question  of 
custom  was  in  issue,  namely  whether  the  parties  followed  a 
custom  by  which  a  gift  by  a  widow  to  her  daughter's  son  was 
invalid.  I  therefore  hold  that  the  lower  Appellate  Court  has 
failed  to  exerci-e  the  jurisdiction  vested  in  it,  and  the  order  is 
open  to  revision  under  section  44  of  the  Punjab  Courts  Act. 

I  therefore  allow  the  revision  and,  setting  aside  the  order 
of  the  District  Jndgo,  remand  the  case  to  him  that  he  may 
decide  on  the  merits  whether  to  grant  a  certificate  or  not.  Costd 
will  follow  the  event . 

Revision  accepti  'I 


(1)  G  P.  R.  1917  {Slier  r.  Allah  Dad). 

(2)  86  P.  L  R.  1915  {Sahab  Din  v.  Dasuandhi  Beg), 
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No.   19. 

Before  Hon.  Mr.  Justice  Scott-Smith. 

ABDUL  KARIM- (Defendant)— PETITIONER, 

Versus 

THE  UPPER  INDIA  BANK,  LIMITED,  DELHI— 

(Plaintiff)— RESPONDENT. 

Civil  Revision  No.  119  of  1916. 

Landlord  and  tenant  — lessor  s  obligation  to  deliver  possession  to  lessee. 

Held,  that  the  obligation  of  the  lessor  to  deliver  possession  to  the  lessee 
is  absolute  and  he  must  ordinarily  perform  it  notwithstanding  the  fact  that  the 
lessee  can  take  legal  proceedings  to  recover  possession  himself  from  the  party 
in  occupation. 

9  W.  R.  582  (1),  12  W.  R.  149  (2),  5  Indian  Cases  479  (3),  5  Calcutta 
W.  A'.  816  (4),  referred  to  ;  also  Gour's  Transfer  of  Property  Act  (4th 
Edition),  paragraph  2585. 

/.  L   R.  ?>?>Uad.  102  i5),  distinguished. 

Petition  for  revision  of  the  order  of  Mun*hi   Rahi.n  Bahksh,  Judge, 
Small  Cause  Court,  Delhi,  dated  the  2Uh  January  1916. 

Moti  Sagar,  for  Petitioner. 

Ram  Lai,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Scott-Smith,  J.— This  is  an  application  for  levision  of  the  20th  Feb  1917 
order  of  the  Judge,  Small  Cause  Court,  Delhi,  giving  the 
Upper  India  Bank,  Limited,  Delhi,  a  decree  for  Rs.  200  on 
account  of  rent  against  Abdul  Kar'm,  defendant-petitioner. 
Certain  property  situated  in  Delhi  and  belouging  to  an  insol- 
vent was  sold  by  the  Official  Assignee  of  Bombay  on  the  4th 
October  1914-  and  was  purchase  I  by  the  Bank  of  Upper  Iudia. 
The  latter  leased  it  to  the  defendant  on  the  29th  Novomber 
1914  for  foir  months  at  a  i*ent  of  Rs.  50  per  mensem.  The 
defendant  denied  the  claim  saying  that  he  had  never  been  put 
in  possession  of  the  property  leased  and  bad  got  possession  of 
one  stable  only.  The  lower  Court  referre  1  to  section  108  of 
the  Tiansfer  of  Property  Act  -wherein  it  is  laid  down  that 
the  lessor  is  bound  at  the  lessee's  request  to  put  him  in  posses- 
sion of  the  property,  and  held  that  the  plaintiff  in  the  present 
case  was  not  bound  to  put  the  defendant  in  possession  because 
the  latter  never  asked  him  to  do  so.     The  lower  Court  further 

(1)  (1868)  9  W.  R.  582  (Ilurish  Chvnder  v.  Mohinee  Mohun\ 

(2)  (1869)  12  W.  R.  149  {Munee  Dutt  Sing  v.  William  Campbell). 
(.3)  (1910)  5  Indian  Cases  479  (Narainsaumy  v.  Yerramalo. 
(4^  (1901)  5  Cal.  W.  A7. 8 16  (Shama  Prosody.  J aki  Mullik). 

(5)  (1909)  I.  L.  R.  33  Mad.  102  (Natesa  Chetti  v.  Vengu  Nachiar). 
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held  that  the  defendant  is  liable  to  pay  rent  because  he  had 
also  been  given  the  right  to  eject  tenants,  to  enhance  the  rent, 
and  so  on,  and  that  he  had  only  himself  to  blame  if  he  did  not 
recover  the  rent  due  from  the  Official  Assignee  or  the 
tenants. 

Mr.  Moti  Sagar,  on  behalf  of  the  petitioner  has  referred  to 
the  following  authorities  in  support  of  the  proposition  that  the 
lessor  was  bound  to  give  the  lessee  possession  of  the  property 
leased: — Gour's  Transfer  of  Property  Act  (4th  Edition),  para- 
graph 25S5  wherein,  it  is  said  that  the  obligation  of  the  lessor 
to  deliver  possession  is  absolute,  and  which  he  must  perform 
notwithstanding  the  fact  that  the  lessee  can  take  legal  pro- 
ceedings to  recover  possession  himself  from  the  party  in  occupa- 
tion. 

9  Weekly  Reporter,  page  582  (1),  where  it  was  held  that  a 
landlord  cannot  claim  rent  under  a  kabooleut  where  the  lessee 
has  never  obtained  possession,  delivery  of  possession  being 
ordinarily  a  condition  necessary  for  the  maintenance  of  an  action 
for  rent. 

12  Weekly  Reporter,  page  149  (2),  in  which  it  was  held  that 
when  a  lessor  gives  a  lease,  he  enters  into  an  implied  contract 
to  give  his  lessee  peaceable  possession  of  the  land  which  is  the 
subject  of  the  lease. 

5  Indian  Cases,  page  479  (3),  where  it  was  held  that  if  the 
land  leased  is  already  in  possession  of  a  third  person  to  the 
knowledge  both  of  the  lessor  and  the  lessee,  it  is  the  duty  of  the 
lessor  to  make  it  possible  for  the  lessee  to  take  possession  by 
removing  the  third  persou  from  the  possession  thereof,  even 
though  no  express  request  for  the  purpose  is  made  by  the 
lessee. 

5  Calcutta  Weekly  Notes,  page  816  (4),  in  which  it  was  held 
that  the  landlord  was  bound  to  do  something  morj  than  merely 
sign  the  lease,  and  then  say  he  is  entitled  to  the  rent.  He  is 
bound  to  put  the  tenant  into  possession  of  the  land  let  to 
him  and,  unless  an  I  until  he  does  this,  he  is  not  entitled  to  the 
rent. 

Mr,  Ram  Lai  on  behalf  of  the  respondent,  has  referred  to 
I,  L.  JR.  33  Mad.,  page  102  (5).  in  the  head  note  of  which  the 
following  occuis: — When  the   subject  matter  of  a  lease  is  the 

(1)  (1868)  9  W.  R.  582  (Hurish  Chander  v.  Uohinec  Mohun). 

(2)  (18G9)  12  W.  H.  11!)  CMunee  DuttSingv.  William  Campbell). 
(3j  (1910)  5  Indian  ('         17!)  (Narainsawmy  v.  Ycrramali\ 

(4)  (1901)  5  Oal.  W   N.  Sir,  (Shama  Vrosad  v,Jaki  Mullik). 

(5)  (1909;  /.  L  li.  33  Had.  102  {Xatesa  Cliettiv.  Vengu  Nachiar), 
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rents  and  profits  of   land,  the  possession  which  a  lessor,   under 
section  108    (6)  of  the    Transfer  of   Property  Act,  is    bound  to 
give  the  lessee,    is    sufficiently   given   by   giving   notice  of  the 
lease  to  the  ryots  or  other  persons  in  occnpation  and  requiring 
them  to  attorn  and  pay  rent  to  the  lessee.    In   connection  with 
this  it  is  pointed  out  that  the  Bank  wrote  letters  to  some  of  the 
tenants  telling  them  they  should  pay  rent  to  the  defendant.    It 
is,  however,  laid  down  in  the  same  head  note  that  such  notices 
to  tenants  will  amount  to  delivery  of  possession,  only  where  the 
transferor  himself  has  possession  to  give,    aud  not  where   he  is 
himself  out  of  possession  as  in  the  present  case.     The  authori- 
ties  quoted    by   Mr.  ,Moti  Sagar  are   ample  in  support    of   the 
proposition    that    the   lessor   in  the  present  case  was  bound  to 
put  the  lessee  in  possession  of  the  property  leased.     It  is  quite 
clear  from  the  evidence  that  the   bank  itself  was  unable    to  get 
possession  of  the  whole  of  the  property.     The  evidence  of  Lala 
Sheo   Narain    shows    that  on  account  of  a  dispute  between  the 
insolvent,  whose  property  was  sold,  and  his  sons,    the  tenants, 
after   July    1914,   refused   to  pay  rent  to  any  one.     The  Bank 
therefore  was  never  in  possession  of  the  rents  and  profits  of  the 
property  leased   and  the   notices   which  it  sent  to  the  tenants 
were   therefore   not   a   sufficient  delivery   of  possession  to  the 
lessee.    It  is  clear  from  the  Bank's  letter  of  the  19th  December 
1915   to   the   address    of  the   Official  Assignee,  Bombay,   that 
three  rooms  of  the  property  were  at  that  time   occupied  by   the 
Official  Assignee  for  the  storage  of  certain  chairs  belonging   to 
the   estate  of  the  insolvent.     It  is  also  clear  from  the  evidence 
on  the  record,   both  oral  and  documentary,  that  a  dispute    was 
going   on   as   to  the  ownership  of  the  property,  and  the  sons  of 
the  insolvent  were  claiming  a  share  in   it  and  were   obstructing 
the  Bank   in   getting  possession.     In  all  these  circumstances, 
and  having  regard  to  the  authorities  cited,  I  am  of  opinion  that 
the  lessee  is  not  liable  to  pay  rent,  for  such  part  of  the  property 
as  he  was  not  given  possession  of.     He  admittedly  got   posses- 
sion of   one  stable  or  pari  of  a   stable,  and  it  is  not  denied  that 
he  is  liable  to  pay  rent  therefor. 

I  allow  the  revision  and  setting  aside  the  order  of  the  lower 
Court  remand  the  case  for  redecision,  and  for  passing  a  decree 
against  the  defendant  for  so  much  rent  as  he  is  equitably 
liable  to  pay  for  that  portion  of  the  property  of  which  he 
actually  got  possession.  The  parties  will  bear  their  own  costs 
in  this  Court  whatever  the  result  of  the  case  may  be. 

Revision  accepted. 
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No.  20. 

Before  Hon.  Mr.  Justice  Broadway. 

ALLAH  BAKHSH—  (Defendant)—  PETITIONER, 

Versus 

NUR  BAKHSH  AND  OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Civil  Revision  No.  496  of  1917. 

Second  Appeal — whether  competent  from  order  of  District  Judge  reject- 
ing cross-objections — Revision. 

Defendant-petitioner  appealed  to  the  District  Court  from  the  decree  of 
the  first  Court  and  his  appeal  was  dismissed  on  the  ground  that  it  had  not 
been  fded  by  defendant  nor  by  any  one  duly  authorised  by  him.  Plaintiff 
also  appealed  to  the  District  Court  against  the  same  decree  and  defendant 
fded  cross-objections  on  practically  the  same  grounds  taken  in  the  abortive 
appeal  referred  to  above.  The  District  Juige  rejected  the  cross-objections 
on  the  ground  that  as  the  defendant's  appeal  had  been  dismissed,  he  was  not 
entitled  to  re-open  the*  matter  by  cross-objections  in  the  plaintiff's  appeal. 
The  defendant  preferred  a  second  appeal  to  the  Chief  Court  against  this 
order  of  dismissal. 

Eeld,  that  no  second  appeal  is  competent  from  the  order  dismissing 
defendant's  cross-objection. 

7.  L.  E.  10  Mad.  292  (1),  distinguished. 

But  held  also  that  the  cross-objections  had  been  dismissed  on  erroneous 
grounds  and  that  this  was  a  proper  case  for  interference  on  the  revision 
side. 

Revision  from  the  order  of  Bai  Sahib  Lala  Bishambar  Dayal, 
District  Judge,  Lttdhiana,  dated  the  1th  August  1916. 

Girdhari  Lai,  for  Petitioner. 

Sheikh  Uniar  Bakhsh,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
23rd  Mav  1917.  Broadway,  J. — The  facts  of  this  case  are  as  follows: — 

On  3rd  November  1914  one  Khaira  sold  certain  lands  to 
Allah  Bakhsh  the  consideration  entered  in  the  deed  of  sale 
being  Rs.  4,000. 

Master  Nur  Bakhsh  sued  to  pre-empt  the  land  on  payment 
of  Rs.  2,130.  He  was  granted  a  decree  for  pre-emption  on  pay- 
ment of  Rs.  3,070  on  29th  February  1916. 

On  10th  March  1916  an  appeal  was  filed  against  the  above 
decision  in  the  Court  of  the  District  Judge  purporting  to  be  on 
behalf  of  Allah  Bakhsh. 


(I)  (1887)  l.L.  R.  10  Mad.  292  (Ganapatiy  _Sitharama). 
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It  was  signed  by  Pii  Bakhsh  and  Lala  Mela  Ram,  Pleader. 
Pir  Bakhsh  had  been  acting  as  attorney  for  Allah  Bakhsh  in 
the  primary  Court,  but  the  learned  District  Judge  found  that 
his  power-of-attorney  did  not  authorise  him  to  file  and  pro- 
secute an  appeal.  He  also  found  that  Lala  Mela  Ram's  power- 
of-attorney  though  signed  by  Pir  Bakhsh  had  not  been  duly 
signed  as  accepted  by  the  Pleader.  This  appeal  was  therefore 
dismissed  on  the  25th  April  1916  on  the  ground  that  it  had  not 
been  filed  by  Allah  Bakhsh,  nor  by  any  one  duly  authorised  on 
his  behalf. 

In  the  meantime  an  appeal  had  been  filed  by  Master  Nur 
Bakhsh  against  the  decree  passed  in  his  favour  in  which  it  was 
sought  to  get  the  money  held  payable  reduced  to  Rs.  2,130. 
On  behalf  of  Allah  Bakhsh  cross-objections  were  filed  challeng- 
ing the  decree  on  practically  the  same  grounds  taken  in  the 
abortive  appeal  referred  to  above. 

These  cross-objections  were  rejected  on  7th  August  1916  by 
the  District  Judge  on  the  ground  that  as  Allah  Bakhsh  had 
already  preferred  an  appeal  against  the  decree,  which  appeal 
had  been  dismissed,  be  was  not  now  entitled  to  re-open  the 
matter  by  filing  cross-objections  in  the  appeal  filed  by  Nur 
Bakhsh. 

Against  this  order  of  dismissal  Allah  Bakhsh  Las  preferred 
this  appeal  through  Mr.  Girdhari  Lai. 

Mr.  Umar  Bakhsh  for  the  respondent  raised  a  preliminary 
objection  to  the  effect  that  no  appeal  lay  against  the  order 
complained  of.  Mr.  Girdhari  Lai  contended  that  the  order  in 
question  amounted  to  a  "  decree"  and  cited  10  M.  292  (1). 
This  ruling,  however,  is  clearly  distinguishable.  Section  100 
and  order  41,  rule  22,  Civil  Procedure  Code,  also  afford  Mr. 
Girdhari  Lai  no  assistance  and  I  hold  that  no  appeal  lies  in  the 
case. 

Mr.  Girdhari  Lai  then  asked  that  this  should  be  treated 
as  a  revision.  Mr.  LTmar  Bakhsh  contended  that  inasmuch  as 
Nur  Bakhsh's  appeal  bad  been  dismissed  on  6th  September  1916, 
substantial  justice  had  been  done  and  no  revision  should  b6 
allowed.  It  seems  to  me,  however,  that  this  is  eminently  a  tit 
case  for  interference  on  the  levision  side. 

The  merits  of  the  cross-objections  have  not  been  considered 
at  all,  and  they  have  been  dismissed  on  erroneous  grounds. 

(1;  (1887;  /.  L.  R.  10  Had.  292  (Ganapali  v.  Sitharama). 


20 


civil  judgments-No.  2i .  [  Record, 


The  appeal  having  been  held  not  to  have  been  filed  by 
Allah  Bakhsh  it  is  obvious  that  he  was  entitled  to  file  cross- 
objections  Had  the  learned  District  Judge  adopted  the  or- 
dinary procedure  and  disponed  of  the  cross-objections  along 
with  the  appeal  by  Nur  Bakhsh,  instead  of  rejecting  them  a 
month  previously,  an  appeal  would  have  been  permissible  (10 
M.  292  (1)  )•  1  accordingly  treat  this  as  a  revision  and  accept- 
ing it  with  costs  return  the  cross-objections  to  the  lower 
Appellate  Court  for  disposal  in  accordance  with  law. 

Revision  accepted. 


No.  21- 

Before  Hon.  Mr.  Justice  Broadway. 

CHELOO— (Plaintiff)— APPELLANT, 

Versus 

KALI  DAS  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  3442  of  1916. 

Second  appeal — whether  plaintiff -appellant,  who  undervalued  suit  in 
plaint  which  led  to  appeal  being  heard  by  Court  having  no  jurisdiction  on  a 
proper  valuation,  can  challenge  jurisdiction  of  that  Appellate  Court— pre- 
judice—where  inferior  Court  hears  appeal. 

Held,  that  where  a  suit  for  an  injunction  has  been  erroneously  valued  in 
the  plaint  for  purposes  of  jurisdiction  at  Rs.  20  and  the  defendant  appealed 
against  the  decree  of  the  first  Court  in  favour  of  plaintiff  to  the  Senior  Sulj- 
Judge  who  reversed  the  decree,  the  plaintiff  is  not  estopped  in  second  appeal 
from  shewing  that  his  valuation  of  the  suit  was  wrong  and  that  the  Senior 
Sub-Judge  had  no  jurisdiction  to  hear  the  appeal,  which  should  have  gone  to 
the  District  Judge. 

2  P.  R.  1915  (2),  referred  to. 

Held  also,  that  where  an  inferior  Court  disposes  of  a  case  which  should 
have  been  heard  by  a  superior  Court  there  is  ground  for  thinking  that  the 
parties  were  prejudiced. 

16  P.  R.  1907  (3),  followed. 
36  P.  R.  1902  (F.  B.)  (4),  distinguished. 

125  P.  R.  1907  (5),  73  P.  L.  R.  1901  (6),  15  Mad>  L.  J.  487  (7),  10  TV.  R. 
6  (8),  and/.  L.  R.  31  Cal.  849  (9),  referred  to. 

(1)  (1887)  7.  L.  R.  10  Mad.  292  (Ganapati  v.  Sitharama). 

(2)  2  P.  R.  1915  (Sukh  Raj  v  Kaiihaya  Lai). 

(3)  16  P.  R.  1907  (Sundar  Das  v.  Dhanpat  Rai^. 

(4)  36  P.  R.  1902  (Z<:.  B.)  (Uansa  v.  Ran  Singh). 

(5)  125  P.  R.  1907  (Eokim  v.  Ralya\ 

(G)  73  P.  L.  P.  1904  (Mihan  Singh  v.  Sri  Ram). 

(7)  (1897)  15  Mad.  L.  J.  487  (Ramasamy  v.  Obai  Guundcn). 

(8)  (1868)  10  W.  R.  6  (Drobo  Moyec  v.  Bipin  Mundul). 

(9)  (1904)  I.  L.  R.  31  Cal.  849  {Aklcmanncssa  Bibi  v.  Mahomed  Llatcm  . 
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Second  Appeal  from  the  decree  of  Sheikh  Fazl  Ilahi,  Senior 
Subordinate  Judge,  Bohtak,  dated  the  loth  June  1916. 

Parduman  Das,  for  Appellant. 

Gullu  Ram,  for  Respondents. 

The  judgment  of  the  learned  Judge   was  as  follows  :  — 

Broadway,  J. — The  suit  out  of  which  this  appeal  has  arisen  24:th  May  1917. 
was  one  for  the  issue  of  au  injunction  to  the  defendauts  for  the 
demolition  of  a  latrine  erected  by  them,  and  for  a  perpetual 
injunction  restraining  them  from  reconstructing  the  latrine  at 
the  site  on  which  it  had  been  erected.  The  plaintiff  valued  the 
suit  for  the  purposes  of  jurisdiction  and  Court- fee  at  Rs.  20. 
The  suit  was  tried  by  the  Munsif,  second  class,  who  granted 
the  plaintiff  a  decree  as  prayed.  Against  this  decree  the  defen- 
dants preferred  an  appeal  to  the  Senior  Subordinate  Judge 
valuing  the  appeal  as  the  suit  had  been  valued.  The  learned 
Senior  Subordinate  Judge  reversed  the  decree  passed  by  .the 
Munsif  and  dismissed  the  plaintiff's  suit.  Against  this  deci- 
sion the  plaintiff  has  preferred  the  second  appeal,  and  the  first 
ground  taken  is  that  the  suit  had  been  improperly  valued  and 
that  therefore  the  appeal  to  the  Senior  Subordinate  Judge  was 
wrongly  entertained.  Mr.  Parduman  Das  for  the  appellant 
referred  me  to  Chief  Court  Rules  and  Orders,  volume  3,  page  92, 
and  2  P  B.  1915  (1).  Mr.  Gullu  Ram  for  the  respondents  ad- 
mits that  the  fuit  and  appeal  in  the  Courts  below  have  both 
been  wrongly  valued  and  that  the  Senior  Subordinate  Judge 
had  no  jurisdiction  to  hear  the  appeal,  although  the  Munsif 
had  jurisdiction  to  try  the  suit,  t  P.  B.  1915  (1)  is  authority  for 
holding  that  the  plaintiff  was  competent  to  raise  an  objection 
with  regard  to  his  own  valuation  in  second  appeal,  and  1  have 
no  hesitation  in  following  that  decision.  Mr.  Gullu  Ram  then 
referred  me  to  36  P,  R.  H)02  (F.  B.)  (2),  125  P.  R.  1907  (3), 
73  P.  L.  R.  1904  (4),  15  Madras  Law  Journal  487  (5),  10  W.  U. 
6  (6)  and  31  Gal  849  (7;.  It  is  not  however  necessary  for  me  to 
discuss  all  these  rulings  a3  in  my  opinion  16  P.  B.  1907  (8) 
relied  on  by  Mr.  Parduman  Das  is  directly  in  point.  In  that 
case  the  facts  were  as  nearly  as  possible  the  same  as  the  facts 
in  the  case  under  consideration,  36  P.  B.  1902  (2)  was  referred 


(1)  2  P.  R.  1915  (Sukh  Raj  v.  Kanhaya  Lai). 

(2)  30  P.  R.  1902  (F.  B.)  (Hansa  v  .-tian  Singh), 

(3)  125  P.  R.  1907  (tlakimv.  Ralya). 

(4)  73  P.  L.  R  1901  (Mihan  Singh  v.  Sri  Bam). 

(5)  (1897;  15  Mad.  L.  J.  487  (Ramasamy  v.  Obai  Goundcn). 

(6)  (1868)  10  W.  R.  6  J)robo  Moyee  v.  Bipin  Mundul). 

O)  (1904)  /.  L.  R.  31  Cat.  849  {Aklemannessa  Bibi  v.  Mahomed  Uatem), 
&)  10  P.  R.  1907  tfundar  Das  v.  Dhanpat  Rai). 
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to  in  that  ruling  and  distinguished.  In  the  present  case  in  my 
opinion  the  Full  Bench  decision  is  also  distinguishable.  Here 
an  inferior  Court  has  disposed  of  an  appeal  which  it  had  no 
jurisdiction  to  hear.  There  a  superior  Court  had  disposed  of 
an  appeal  which  first  should  have  been  dealt  with  by  an  in- 
ferior Court  and  which  it  would  have  been  competent  to  hear 
bad  certain  preliminary  steps,  laid  down  by  law,  been  taken. 
In  125  P.  B.  1907  (1)  the  learned  Judge  dealt  with  the  case  on 
the  facts  before  him  and  specifically  refrained  from  laying  down 
any  general  rule.  In  my  opinion  when  an  inferior  Court  dis- 
poses of  a  case  which  should  have  been  heard  by  a  superior 
Court  there  is  ground  for  thinking  that  the  parties  are  pre- 
judiced. 

I  accordingly  accept  this  appeal  and  direct  that  the  appeal 
to  the  learned  Senior  Subordinate  Judge  be  returned  to  the 
appellant  in  that  case  for  presentation  to  a  Court  of  competent 
jurisdiction.  In  the  circumstances,  however,  parties  will  bear 
their  own  costs  in  this  Court. 

Appeal  accepted. 

No.  22, 

Before  Hon.  Mr.  Justice  Broadway. 

NARAIN  SINGH— (Plaintiff)— APPELLANT. 

Versus 

KHAZAN  SINGH  AND  ANOTHER-(Defendints)— 

RESPONDENTS. 

Civil  Appeal  No.  3397  of  1916. 

Custom— alienation— necessity— money  spent  on  defence  of  head  of 
family  on  a  criminal  charge. 

Held,  that  by  custom  money  raised  on  ancestral  lands  for  the  purposes 
of  the  defence  of  the  head  of  the  family  on  a  criminal  charge  is  money  raised 
for  a  valid  necessity. 

1.  L,  R.  34  All.  4  (2),  referred  to. 
Second  Appeal  from  the  decree  of  S.  Wilberforce,  Esquire,  District 
Judge,  Ferozepore,  dated  the  23rd  October  1916. 

Duni  Chand,  for  Appellant. 
Brij  Lai,  for  Respondents. 

The  judgment  of  the  leurned  Judge  was  as  follows  : — 
2Uh  May  i9»7.  BRoAinvAY,   J.— The   suit  out   of    which   this   appeal   has 

arisen  was  instituted  on  the  1 2th  March  1915  by  Narain  Singh, 


(1)  125  P.  R.  1907  {Hakim  v.  Ralya). 

{2)  (1911)  1.  L.  R.  31  All.  4  {Deni  Ram  v.  Man  Singh). 
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son   of    Jhanda   Singh,    against  Khazan  Singh  and  Sher  Singh 

asking  for  a  declaration  to  the  effect  that  a   mortgage  executed 

on  the  14th  June  1910  by  Bhagwan  Singh    in    favour    of    Sher 

Singh   was    null    and    void    as    against   the   plaintiff  Bhagwan 

Singh's   nearest   reversioner.     Sher    Singh    pleaded    that    the 

money,  namely,    Rs.    400,   was  advanced   by   him  to    Bhagwan 

Singh    for  "  legal  necessity  "  inasmuch  as  Bhagwan    Singh    was 

being   tried   for   his    life   on  a  charge  under  section  302,  Indian 

Penal  Code.     The    money  was  taken  and  expended  for  purposes 

of  his   defence  in   that   case.     The    Courts     below  have     held 

that  money    so  expended    must   be  considered  as    having  been 

expended    for  legal  necessity  and  have  dismissed  the    plaintiff's 

suit.     He  has  accordingly    preferred  this  second  appeal  through 

Mr.    Duni   Chand   and   I  have  heard  Mr.  Brij  Lai   on  behalf  of 

the  respondent. 

The  real  point  for  determination  is  whether  or  not  money 
rai  sed  on  ancestral  lands  for  the  purposes  of  the  defence  of  the 
head  of  the  family  on  a  criminal  charge  can  be  considered  a 
legal  necessity.  Now  legal  necessity  is  of  various  kinds  and 
there  appears  to  be  room  for  considerable  difference  of  opinion 
£8  to  whether  a  given  expenditure  is  legal  necessity  or  not. 
The  only  reported  case  directly  in  point  that  counsel  have  been 
able  to  cite  or  that  I  have  been  able  to  discover  is  34  All.  4(1). 
In  that  case  it  was  held  that  the  necessity  for  raising  the  money 
to  pay  for  the  defence  of  a  head  of  a  joint  Hindu  family 
committed  to  the  Court  of  Session  on  a  serious  criminal  charge 
is  a  valid  legal  necessity  such  as  would  support  a  mortgage  of 
the  family  property  executed   for  such  a  purpose. 

This  case  is  clearly  in  point,  but  Mr.  Duni  Chand  wished 
to  distinguish  it  on  the  ground  that  that  decision  was  based  on 
Hindu  Law  whereas  the  question  here  has  to  be  decided  in 
accordance  with  the  customary  law  of  this  province. 

In  my  opinion  the  case  cannot  be  so  distinguished.  The 
point  really  is  whether  such  expenditure  was  for  legal  neces- 
sity, and  it  seems  to  me  that  the  purpose  for  which  this  money 
was  taken  and  the  mortgage  executed  was  one  which  must  be 
regarded  as  coming  within  the  meaning  of  the  expression"  legal 
necessity."  Mr.  Duni  Chand  then  urged  that  in  any  event  the 
whole  of  this  sum  of  money  cannot  be  regarded  as  a  charge  on 
the  property  inasmuch  as  there  were  two  other  persons,  namely, 
Rama  and  Shama,  related  to  the  mortgagee  Slier  Singh,  who 
were  also  tried  with  Bhagwan  Singh.     Mr   Brij  Lai   contended 

(1)  (1911)  1.  L,  R.  34  All.  A  (Beni  Ram  v.  Man  Singh). 
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that  as  a  matter  of  fact  the  expenditure  incurred  in  the 
defence  of  the  three  persons  under  trial  was  considerably  in 
excess  of  Rs.  400  and  there  seems  every  reason  to  believe  that 
this  contention  is  correct.  Receipts  have  been  filed  from 
counsel  and  their  clerks  showing  the  expenditure  of  Rs.  930. 
There  seems  every  reason  to  believe  that  a  further  sum  of  Rs. 
120  was  also  paid  to  counsel,  and  there  seems  to  me  to  be  force 
in  Mr.  Brij  Lai's  contention  that  at  least  another  Rs.  150  must 
have  been  expended  in  miscellaneous  expenses  such  as  obtain- 
ing copies  of  the  record  for  counsel.  In  these  circumstances  I 
hold  that  the  sum  of  Rs  4C0  was  expended  for  legal  necessity 
and  that  the  mortgage  must  be  regarded  as  valid.  This  appeal 
is   accordingly  dismissed  with  costs. 

Appeal  dismissed. 


No.  23. 

Before  Hon.  Mr.  Justice  Broadvjay. 

MUHAMMAD  BAKHSH  AND  ANOTHER—  (Defendants)  — 

APPELLANTS, 

Versus 

MUSSAMMAT  AM  Hi  BEG  AM—  (Plaintiff)— 

RESPONDENT 

<  ivil  Appeal  No.  2784  of  1916. 

Unregistered  document— whether  admissible  in  evidence  [for  collateral 
jmrpose. 

Plaintill,  .Mussammat  A.  B,  sued  her  husband  and  father-in-law  for 
recovery  of  her  dower  of  Rs.  1,000  and  produced  in  support  of  her  claim 
an  unregistered  deed  of  sale  executed  on  the  date  of  her  marriage  by  her 
father-in-law  purporting  to  convey  to  her  certain  house  properties  in  lieu  of 
Rs.  1,000  fixed  as  dower 

Held,  that  the  unregistered  deed  was  admissible  in  evidence  to  prove 
the  collateral  purposes  of  (1)  the  amount  of  dower,  and  (2)  that  the  father-in- 
law  bound  himself  to  pay  that  sum. 

08  P.  R.  1886  (1),  92  P.  R.  1890  (2,  and  10  P.  R.  1896  (3),  distinguished. 
Second  Appeal  from  the  decree  of  N.  H.  Pr  enter,  Esquire,   District 
Judge,  Jhelum,  dated  the  l\th  May  19(6. 
Gobind  Das,  for  Appellants. 
Abdur  Rashid,  for  Respondent. 


(1)  08  P.  R.  1886  (Pool  v.  Secretary  of  State). 

(2)  92  P.  R.  1890  (Ghansham  Das  v.  Hemraj). 

(3)  10  P.  R.  1890  (Buta  Singh  v.  Gurdit  Singh). 
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The  judgment  of  the  learned  Judge  was  as  follows:— 

Broadway,  J, — The  facts  of  this  case  are  contained  in  the  31s£  May  J 917. 
judgments  of  the  Courts  below  and  need  not  be  repeated  here 
at  any  hngth.  Mussammat  Amir  Begam,  the  plaintiff,  insti- 
tuted a  suit  on  8th  November  1915  against  Fazal  Ilahi, 
her  husband,  and  Muhammad  Bakhsh,  her  father-in-law,  for 
Rs.  1,000  alleging  that  this  sum  had  been  fixed  as  her  dower  at 
the  time  of  her  marriage  with  Fazal  Ilahi,  but  had  not  been 
paid.  Muhammad  Bakhsh  was  stated  to  have  stood  surety  for 
this  amount.     . 

The  primary  Court  decreed  the  claim,  and  on  appeal  by 
the  defendants,  the  decree  was  maintained  by  the  learned  Dis- 
trict Judge. 

Against  the  said  decree  the  defendants  have  preferred  this 
second  appeal  through  Mr.  Gobind  Das  and  1  have  heard  Mr. 
A  Rashid  on  behalf  of  the  respondent  Mussammat  Amir 
Begam.  The  marriage  took  place  on  30th  December  1906  at 
Gujrat.  The  plaintiffs  case  was  that  Rs.  1 ,000  was  fixed  as 
dower  in  cash  while  the  defendants  alleged  (1)  that  the  dower 
fixed  was  that  prescribed  by  Muhammadanlaw,  tiz., Rs.  32,  and 
(2)  that  in  lieu  thereof  immovable  property  to  the  value  of 
Rs.  1.000  was  agreed  upon,  but  as  this  document  was  not  regis- 
tered the  claim  for  dower  was  not  maintainable. 

It  was  also  pleaded  that  the  suit  was  barred  by  the  statute 
of  limitation. 

The  Courts  below  have  held  that  the  suit  is  within  limit- 
ation and  it  will  be  as  well  to  consider  this  question  first.  Ac- 
cording to  the  plaintiff  the  demand  was  made  and  refused 
shortly  before  the  institution.  According  to  the  defendants 
the  time  commenced  to  run  in  January  1907  when  the  registra- 
tion of  the  document  relating  to  the  dower  (of  which  more 
later)  was  finally  refused  The  limitation  for  a  suit  of  this 
nature  is  3  years  as  prescribed  by  Article  103  of  the  Indian 
Limitation  Act — the  question  however  is  as  to  when  the  dower 
was  demanded.  It  seems  to  me  that  so  long  as  the  plaintiff 
was  living  with  her  husband  the  likelihood  of  a  demand  being 
made  was  exceedingly  remote.  In  the  plaint  it  was  averred 
that  the  plaintiff  was  turned  out  1|  years  prior  to  suit.  The 
plea  of  the  defendants  was  that  the  plaintiff  had  not  been 
turned  out  but  had  gone  on  a  visit  to  her  parental  home,  and 
had  been  prevented  from  returning. 

The  period  of  her  departure,  viz.,  H,  years  prior  to 
suit  was  not  contested  or  questioned.     In  these    circumstances 
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I  see  no  reason  for  discrediting  the  plaintiff's  assertion  that  no 
demand  was  made  (or  refused)  until  she  left  (or  was  turned 
out  of)  her  husband's  home  and  the  suit  must  therefore  be  held 
to  be  within  time. 

The  allegation  in  the  plaint  was  that  Rs.  1,000  had  been 
fixed  as  the  dower  in  cash,  and  this  is  what  has  been  held  by 
the  Courts  below.  In  arriving  at  this  finding  reliance  has  been 
placed  on  a  deed  of  sale.  This  deed  of  sale  was  executed  on 
the  date  of  the  marriage  (30th  December  1906),  and  purported 
to  convey  a  shop  and  two  houses  situate  in  Rawalpindi  to  the 
plaintiff  in  lieu  of  the  Rs.  1,000  fixed  as  dower. 

The  principal  party  to  this  sale  was  the  father-in-law. 
The  deed  not  having  been  registered  objection  was  taken  to  its 
admissibility  for  any  purpose  whatsoever.  The  Court's  below 
however  held  that  it  was  admissible  to  prove  two  collateral 
purposes  (1)  the  fact  that  the  dower  was  fixed  at  Rs.  1,000  in 
cash,  and  (2)  that  the  father-in-law  had  undertaken  to  be 
surety  for  the  payment  of  this  sum.  After  a  careful  considera- 
tion of  the  document  and  Mr.  Gcvind  Das'  arguments  with 
regard  to  it  I  am  of  opinion  that  the  Courts  below  have  rightly 
held  that  it  was  admissible  for  the  purposes  stated  above  Mr. 
Govind  Das  referred  me  to  6S  P.  B  1886  (1),  92  P.  R.  1890  (2) 
and  10  P.  It  1896  y3),  but  these  rulings  are  clearly  distinguish- 
able- The  deed  of  sale  in  question  was  clearly  written  after 
the  marriage  ceremony  had  been  performed  It  follows  there- 
fore that  it  was  executed  after  the  dower  had  beer  fixed,  and 
this  is  borne  out  by  the  deed  itself  which  recites  that  the  dower 
had  been  fixed  at  Rs  1,000  aud  then  goes  on  to  say  that  in 
lieu  of  this  sum  the  property  specified  therein  was  sold  to  the 
plaintiff.  It  seems  to  me  clear  that  the  intention  of  the 
executants  was  to  convey  the  said  property  as  payment  of  the 
dower  agreed  upon  and  in  that  way  to  discharge  the  liability 
incurred  at  the  time  of  the  marriage.  In  other  words  instead 
of  paying  the  dower  in  cash  they  professed  to  pay  it  in  im- 
movable property  of  equivalent  value.  As  however  this  con- 
tract was  not  carried  out  the  liability  was  not  discharged,  and 
it  seems  to  me  indisputable  that  this  document  can  be  used  as 
evidence  to  show  the  amount  of  dower  that  had  been  agreed 
upon.  Mr.  Govind  Das  however  contended  that  the  dower  had 
been  6xed  at  one  house  and  two  shops  as  was  entered  in  the 

(1)  68  P.  R.  1886  {Pool  v.  Secretary  of  State). 

(2)  92  P.  ft.  1890  (fihansham  Das  v.  Hemraj). 

(3)  10  P.  R.  1896  {Buta  Singh  v.  Gurdit  Singh). 
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marriage  register.  I  see  no  reason  for  differing  from  the  con- 
clusions arrived  at  by  the  Courts  below  on  this  point,  even  if  it 
were  possible  for  me  to  go  into  this  question.  As  to  this  it 
seems  to  me  that  the  question  is  one  of  fact  and  is  one  that 
cannot  be  challenged  in  second  appeal.  No  doubt  under  Ma- 
baniniadan  Law  immovable  property  may  be  fixed  as  dower 
but  according  to  general  practice  a  sum  of  money  is  usually 
fixed,  and  I  see  no  reason  to  doubt  that  the  general  practice 
was  followed  in  the  present  case  as  alleged  by  the  plaiutiff. 

I  have  therefore  no  hesitation  in  holding  that  the  Courts 
below  are  right  in  the  view  they  have  taken  on  this  point  and 
that  Rs.  1,000  were  fixed  as  dower  payable  in  cash. 

The  next  point  for  consideration  is  the  liability  of  the 
father-in-law  and  to  this  I  have  given  most  anxious  thought. 
The  house  and  shops  mentioned  in  the  sale  deed  belong  to  the 
father-in-law.  Ther-e  seems  to  be  no  doubt  that  the  question  of 
dower  was  one  of  considerable  importance  at  the  time.  Fazal 
llahi  was  obviously  (and  practically  admittedly)  not  in  a  posi- 
tion to  pay  the  sum  fixed,  viz.,  Rs.  1,000.  There  is  therefore 
nothing  strange  in  the  allegation  that  his  father  bound  himself 
to  pay  the  sum.  The  deed  of  sale  is  a  strong  piece  of  evidence 
that  this  was  the  case,  for  otherwise  it  is  difficult  to  under- 
stand   why    the    father   should    have   executed    this  sale  deed. 

Further  the  question  whether  or  not  he  stood  surety  for 
the  payment  is  one  of  fact  and  has  been  found  in  favour  of  the 
plaintiff. 

I  am  unable  to  see  any  reason  to  differ  from  the  Courts 
below  as  to  this  and  the  appeal  must  therefore  fail.  1  accord- 
ingly dismiss  it  with  costs. 

Appeal  dismissed. 


No    24. 

Before  Hon.  Mr.  Justice  Soott-Smith. 
1MAMI— (Plaintiff)  -APPELLANT, 

Versus 

ALLAH  D1YA,  &c.,— (Defendants)— RESPONDENTS. 

Civil  Appeal  No.  1402  of  1916, 

Pre-emption— whether  claim  of  pre- emptor  is  affected  by  the  fact  that  the 
property  has  been  resold  to  the  vendor  prior  to  institution  of  suit. 
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Held,  that  the  claim  of  a  pre-emptor  cannot  be  defeated  by  the  resale  of 
the  property  to  the  original  vendor  even  though  that  resale  took  place  before 
the  pre-emption  suit  was  instituted. 

134  P.  W.  R.  1908  (1),  62  P.  R.  1879  (2),  80  P.  R.  1888  (3),  and  135 
P.  IV.  i?»  1908  (4),  referred  to. 

I.  L.R.  29  All.  125,  (5)  not  followed. 
Second    Appeal  from    the  decree  of  Lieutenant-iJolonel  B.  O    Roe, 
District  Judge,  Aai'ala,  dated  the  2\th  March  1  9 16 

Durga  Das,  for  Appellant. 

Muhammad  Iqbal  and  Badr-ud-Din  Kureshi,  for  Respon- 
dents. 

The  judgment  of  the  learned  Judge  was  as  follows : — 

12th  June  1917.  Scott-Smith,   J. — The   facts   of  the  case  out  of  which   the 

present  appeal  has  arisen  are  as  follows  :  — 

On  the  23rd  July  19.4  Muhammad  Idris,  defendant  2,  sold 
a  house  in  Ambala  City  to  Allah  Diya,  defendant  No.  1,  for 
Rs.  300.  On  the  loth  August  J 914  Allah  Diya  resold  it  to 
Sharif  Hus>ain,  defendant  No.  3,  the  minor  son  of  Muhammad 
ldris,  the  original  vendor.  The  plaintiff  brought  a  suit  for  pre- 
emption as  regards  the  original  sale  in  favour  of  Allah  Diya. 
The  first  Court  gave  him  a  decree  for  pre-emption  on  payment 
of  Rs.  300.  Upon  appeal  the  District  Judge  held  that  the  sale 
to  Sharif  Hussain  was  benatni,  the  real  vendee  being  his  father 
Muhammad  Idris,  original  vendor  of  the  house.  In  other  words 
the  sale  was  really  a  repurchase  by  the  veudor  which  in  the 
opinion  of  the  District  Judge  he  was  perfectly  entitled  to  make 
in  order  to  defeat  the  pre-emptor.  The  original  vendor  is  said 
to  have  a  right  of  pre-emption  by  reason  of  vicinage.  The 
District  Judge,  relying  upon  I.  L.  B.  29  All.  125  (5),  held  that 
plaintiffs  claim  to  pre-emption  muat  fail  as  he  had  no  better 
right  than  Muhammad  Idris,  the  original  vendor. 

The  plaintiff  has  filed  a  second  appeal  to  this  Court.  The 
point  as  stated  by  the  admitting  Judge  is  whether  there  was 
any  legal  bar  to  the  original  owner  and  the  vendor  defeating 
the  would-be  pre-emptor  by  purchasing  the  house  from  his 
vendee  prior  to  suit  and  taking  his  stand  on  the  plea  that  he, 
the  original  owner  and  new  vendee,  owns  the  adjoining  house. 
The  ruling  relied  upon  by  the  lower   Appellate    Court  reported 

(1)  134  P.  W.  R.  1908  (Lachhu  v.  Maheshu). 

(2}  62  P.  R.  1879  ^Kahna  v.  Dewa  Singh). 

(3)  80  P.  R.  1888  (Shit  Cham  Singh  v.  Secretary  of  State  for  India). 

U)  135  P.  W,  R.  L908  {Sukha  v.  Antra). 

(5)  (1900)  I,  L  U.  29  All.  125  (Liakat  Husain  v.  Rashid-ud-Din). 
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in  29  All.  !25  (]),  is  no  doubt  against  the  plaintiff,  but  the  pre- 
vious decisions  of  this  Court  are  in  support  of  the  proposition 
that  such  a  resale  cannot  defeat  the  pre-emptor's  rights.  The 
matter  was  fully  discussed  in  Civil  Appeal  No.  886  of  1902 
which  is  reported  as  134  Punjab  Weekly  Reporter  of  1903  (2). 
There  it  was  held  that  whenever  a  pre-emptor  sues  for  pre- 
emption upon  a  salev  and  it  is  found  that  before  his  suit  the 
vendee  has  transferred  the  property  to  a  third  party,  the  test 
is  whether  the  pre-emptor  has  a  superior  right  of  pre-emption 
in  regard  to  the  first  sale  as  compared  with  the  transferee,  and 
that  where  it  is  reconveyed  to  the  original  vendor,  the  pre- 
emptor  must  succeed  as  the  former  cannot  have  any  right  of 
pre-emption  whatever  in  regard  to  the  sale  which  he  himself 
made.  In  that  case  the  Division  Bench  followed  the  cases 
reported  as  62  P.  R.  1879  (3)  and  80  P.  R.  1838  (4  ,  and  in 
Civil  Appeal  No.  493  of  1908  reported  as  135  Punjab  Weekly 
Reporter  of  1908  (5;  a  single  Judge  of  this  Court  took  the  same 
view  and  refused  to  follow  /.  L.  R.  29  All.  125  (I).  I  agree 
with  the  decisions  of  this  Court  and  following  them  hold  that 
the  plaintiff  was  entitled  to  a  decree  and  that  his  claim  cannot 
be  defeated  by  the  resale  of  the  property  to  the  original  vendor 
even  though  that  resale  took  place  before  the  present  suit  was 
instituted. 

A)jpeal  accepted 


No.  25. 

Before  Hon.  Mr.  Justice  Broadway. 

AMAR  NATH  AND  ANOTHER— (Plaintiffs)  — 

APPELLANTS, 

Versus 

RAGHPATRAI— (Defendant)— RESPONDENT. 

Civil  Appeal  No  2137  of  1916. 

Guardians  and  Wards  Act,  VIII  of  1890,  section  41  (3)— necessity  of 
express  order  to  discharge  guardian  from  his  liability  to  render  accounts- 
competency  of  suit  for  rendition  of  accounts  in  absence  of  such  order. 

Held,  that  in  order  to  relieve  a  guardian  of  his  liability  to  render 
accounts  to  his  former  ward  there  must  be  an  order  under  section  41   (4)   of 


(1)  (1906)  I.  L.  R.  29  All.  125  {Liakat  Hussain  v.  Rashid-ud-Din). 

(2)  134  P  IV  R  1908  (Lachhu  v.  Maheshu). 

(3)  62  P.  R.  1879  {Kahna  v.  Dewa  Singh). 

(4)  80  P  R.  1888  (Shiv  Cham  Singh  v.  Secretary  of  State  for  India). 

(5)  135  P.  W.  R.  1908  [Sukha  v.  Arura). 
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the  Guardians  and  Wards  Act  in  express  terms  and  not  merely  by  implica- 
tion and  until  such  an  order  is  made  a  suit  by  the  ward  for  rendition  of 
accounts  is  competent. 

7  Indian  Cases  214  (1),  I.  L.  R.U  Cal.  211  (2), and 5  Cal.  W  Z^. 207  (3), 
referred  to. 

Second  Appeal  from  the  decree  of  W.de  M.  Malan,  Esquire,  District 
Judge,  Jullundur,  dated  the  16th  February   19 16. 

Tek  Chand,  for  Appellants 

Moti  Sagar  and  Rup  Chand,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :  - 

20th  June  1917.  Froadway,   J. — The    facts   of   the   case   out  of  which  this 

appeal  has  arisen  are  these  : — 

On  2nd  June  1908  Raghpat  Rai  was  appointed  guardian 
under  Act  VIII  of  1890  of  the  person  and  pi*operty  of  Amar 
Nath,  his  brother  Maharaj  and  their  sisters.  He  rendered 
annual  accounts  of  his  stewardship  and  these  accounts  were 
duly  audited  at  the  instance  of  the  Court  and  passed.  The 
accounts  to  the  end  of  31st  May  1913  were  so  audited  by  Lala 
Bishen  Das,  Munsif,  and  passed  by  the  Court  on  4th  September 
1913. 

On  6th  May  1914  Amar  Nath  attained  majority  and  on 
21st  May  1914  applied  to  the  Court  asking  for  the  property  to 
be  made  over  to  him,  and  on  22nd  May  1914  an  order  was 
issued  to  Raghpat  Rai  to  do  so.  On  25th  May  1914  a  receipt 
by  Amar  Nath  was  tiled  relating  to  certain  jewellery  and 
moveable  property  which  had  been  made  over  to  him.  On  llth 
June  1914  Amar  Nath  hied  a  receipt  in  Court  of  what  lie  had 
received,  but  stated  that  he  desired  to  check  the  accounts,  and 
an  order  was  accordingly  passed  giving  Amar  Nath  one  mouth 
within  which  to  examine  the  accounts. 

On  16th  June  1914  Raghpat  Rai  put  in  an  application  to 
the  effect  that  the  receipt  filed  by  Amar  Nath  was  not  in  order, 
and  on  23rd  June  1914  Amar  Nath  filed  au  application  in  Court 
objecting  to  the  accounts,  and  though  no  specific  allegation  of 
fraud  or  misappropriation  was  made  the  general  tenor  of  this 
application  is  indicative  of  a  suggestion  of  bad  faith  on  the 
part  of  the  guardian  in  his  dealings  with  the  property  in  his 
charge. 

On  27th  J  uly  1914  Rcghpat  Rai  gave  a  copy  of  the  accounts 
to  Amar  Nath  who  was  directed  to  examine  tbem  and  raise  any 

(i)  (1910)  7  Indian  Cases  211  (Nabadicipn  v.  Jugol  Dasi). 

(2)  (1906)  l.L.  R.  31  Cal.  211  {Kaniz  Fatima  v.  Sajjod  llosain). 

(3)  (1900;  5  Cal.  W.  N.  207  (Nabu  Bepari  v.  Sheikh  Mahomed). 
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objections  he  wished  to  raise  by  3 1st  July  191 1,  on  which  data 
A  mar  Nath  failed  to  put  in  an  appearance  whereupon  the  Court 
passed  the  following  order  in  vernacular: — 

"  Raghpat  Rai  hazir,  Amar  Nath  hazir  nahin.  Raghpat 
"Rai  naqv.l  bahiy.it  Amar  Nath  ho  de  chukahai  aur  hid  jaidad 
"  bid  haivala  Amar  Nath  har  di  hai,  Uhaza  muqaddama  dakhil 
"  d"ftar  hoive." 

On  the  26th  August  19  4  Amar  Nath  again  filed  an  ap- 
plication similar  in  effect  to  that  filed  by  him  on  the  23rd  of 
June  and  explaining  his  absence  on  31st  July  1914  as  due  to 
his  having  fallen  ill.  Upon  this  application  the  District  Judge, 
on  8th  October  1914,  recorded  an  order  in  vernacular  to  the 
effect  that  the  order  passed  by  his  predecessor  quoted  above  on 
3l8t  July  1914  was  an  order  discharging  the  guardian  and  that 
therefore  no  further  enquiry  could  be  made  under  Act  VIII  of 
1890,  but  suggesting  that  a  civil  suit  might  lie. 

Instead  of  taking  any  further  action  under  Act  VIII  of 
1890  Amar  Nath  instituted  the  present  suit  on  30th  November 
1914  against  Raghpat  Rai  for  reudition  of  accounts  and  in  the 
plaint  alleged  fraud,  specifying  three  distinct  acts.  The  learn- 
ed Mun3if  dismissed  the  suit  on  a  preliminary  point,  the  issue 
being  "  ivhether  the  suit  in  its  present  form  does  not  lie  ?"  The 
learned  Munsif  held  that  the  order  dated  31st  July  191.4  was 
an  order  discharing  the  guardian  and  that  therefore  the  plain- 
tiff could  not  claim  rendition  of  accounts.  He  also  held  that 
the  suit  could  only  lie  on  the  ground  of  fraud,  when  such  fraud 
is  discovered  after  the  guardian  had  been  discharged,  but  that 
in  the  present  case  the  plaintiff  had  not  discovered  any  fraud 
subsequent  to  31st  July  1914. 

Oa  appeal  by  Amar  Nath  to  the  District  Judge  the  decision 
of  the  learned  Munsif  was  upheld,  whereupou  Amar  Nath  has 
preferred  this  second  appeal  through    Mr,   Tek    Chand,    and    I' 
have  heard  Mr.  Moti  Sagar  on  behalf  of  Raghpat  Rai. 

Mr.  Tek  Chand's  contention  was  that  section  41  (4)  of  Act 
VIII  of  1890  requires  that  an  order  of  discharge  should  be  ex- 
pressly made  and  in  support  of  this  contention  referred  me  to 
7  1.  C.  214  (1),  I.  L.  R.  34  Cal  211  (2)  and  5  C,  W.  N.  207  (3). 
He  also  urged  that  the  acts  of  fraud  as  stated  in  the  plaint  were 
as  a  matter  of  fact  discovered  by  his  client  subsequent  to  3 1st 
July  1914. 

(1)  (1910;  7  Indian  Cases' 2i\   Nabadwipa  v.  Jugol  Dasi). 
(.2;  J906)  I.  L.  ft.  31  Cat.  211  (Kaniz  Patima  v  Syjad  ifosain). 
■  (3)  (1900;  5  Cal.  W.N. 207  (Nabu  Bepan  v.  Sheikh  Mahomed). 
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In  reply  Mr.  Moti  Sagar  ut  ged  that  although  no  order  was 
passed  declaring  the  guardian  to  be  discharged  in  exprpss  words, 
the  Courts  helow  have  rightly  construed  the  order  of  31st  July 
1914  which  was  tantamount  to  an  order  of  discharge.  He  laid 
stress  on  the  fact  that  the  respondent  had  been  filing  annual 
accounts  which  had  been  duly  passed  and  also  referred  to  the 
fact  that  the  appellant,  since  his  coming  of  age  had  been  mak- 
ing certain  allegations  or  insinuations  against  the  correctness  of 
the  accounts  and  therefore  when  he  failed  to  appear  on  31st 
July  1914  the  Court  must  clearly  have  intended  to  discharge 
the  guardian  from  his  liability  to  render  accounts. 

Section  41  (4)  of  Act  VIII  of  1890  is  to  the  effect  that 
"  when  a  guardian  has  delivered  the  property  or  accounts  as 
"  required  by  the  Court,  the  Court  may  declare  him  to  be  dis- 
charged from  his  liability  save  as  regards  any  fraud  which 
"  may  subsequently  be  discovered."  It  seems  to  me  that  the 
proper  interpretation  of  these  words  is  that  the  Court  should 
expressly  make  the  declaration  therein  contemplated.  This 
declaration  is  of  considerable  importance  as  by  it  the  guardian 
is  relieved  of  his  liability  to  render  accounts  to  his  former  ward 
and  therefore  such  an  order,  it  is  obvious,  is  of  extreme  import- 
ance to  the  parties  concerned. 

rlhe  authorities  cited  by  Mr.  Tek  Chand  are  in  point.  In 
I.  L.  R  34  Cal.  211  (1),  a  Division  Bench  held  that  an  order  of 
discharge  under  section  41  (4)  must  be  expressly  made.  This 
case  was  followed  in  7  I.  C.  214  (2)  by  a  Division  Bench  of  the 
Calcutta  High  Court  which  held  that  an  order  under  the  sec- 
tion in  question  must  be  in  express  terms,  and  not  by  implica- 
tion. In  these  circumstances  I  am  of  Opinion  that  t he  decisions 
of  the  Courts  below  are  erroneous  and  that  the  ordt;r  of  31st 
July  1914  cannot  be  regarded  as  an  order  of  discharge  passed 
under  section  41  (4)  of  Act  VI 11  of  1890.  The  suit  therefore 
lay  and  the  respondent  is  liable  to  render  accounts- 

In  this  view  of  the  case  it  is  not  necessary  for  me  to  discuss 
the  second  point  argued  at  the  bar  relating  to  the  discovery  of 
fraud  subsequent  to  an  order  of  discharge.  1  accordingly 
accept  this  appeal  and  remand  the  case  under  order  41,  mle  23, 
Civil  Procedure  Code,  to  the  primary  Court  for  disposal  of  the 
othei  issues  in  the  case.  The  stamp  on  appeal  to  this  Court 
will  be  lefunded.     Oiher  costs  will  be  costs  in  the  cause. 

Appeal  accepted. 


(1)  (190G)  1.  L.  R,  34  Cal.  211  (Kuniz  Fatima  v.  Sajjad  Ilomin). 

(2)  (1'JIUJ  7  Indian  Cases  214  (Nabadwipa  v.  Jugol  Dasi). 
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No.  26 

Before  Hon.  Mr.  Justice  Broadway. 
SITA  RAM  AND  ANOTHER- (Plaintiffs)— APPELLANTS, 

Versus 

RAM  CHANDRA  AND  OTHERS- (Defendants) - 

RESPONDENTS. 

Civil  Appeal  No.  608  of  1915. 

did  Procedure  Code,  Act  V  of  1908,  section  20  (c)— jurisdiction  of 
Ambala  Courts  to  entertain  a  suit  brought  on  a  contract  made  at  Jagadhri 
which  was  to  be  performed  and  was  broken  outside  the  Ambala  District— Civil 
Procedure  Code,  Act  XIV  of  1882,  section  17,  explanation  III  — whether  law 
lias  been  changed. 

Held,  that  the  present  suit  in  which  plaintiffs'  claim  Rs-  14,000  from  the 
defendant  as  due  under  a  contract  made  and  registered  at  Jagadhri  is  cog- 
nisable by  the  Court  of  the  Senior  Subordinate  Judge  of  Ambala,  although  the 
contract  was  to  be  performed  outside  the  jurisdiction  of  the  Ambala  Courts 
and  the  breac'i  or  breaches  alleged  in  the  plaint  occurred  also  outside  the 
Ambala  District. 

Held  also,  that  although  explanation  III  to  section  17  of  the  Code  of 
1882,  has  not  been  re  enacted  in  the  Code  of  190^,  the  introduction  of  the 
words  "wholly  or  in  part "  in  section  20  ;'c)  of  the  latter  Code  left  the  law  as 
it  was  before. 

I.  L.  R.  34  All.  49  (1\  referred  to. 
Miscellaneous  first  appeal  from  the  order  of  A.    Seymour,    Esquire, 
Senior  Subordinate  Judge,  Ambala,  dateci    the  lbth  January 
1915. 

Manohar  Lai,  for  Appellants. 
Berii  Parol iad  Khosla,  for  Respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

BiiOADWAY,  J. — On  27th  April  1914,  the  plaintiffs-appellants  20  M  June  1917. 
instituted  this  suit  claiming  Rs.  14,000  from  the  defendants-res- 
pondents as  due  and  payable  under  a  contract  made  and  regis- 
tered  in  Jagadhri.  The  contract,  was  to  be  performed  at  Tehri 
or  in  any  case  outside  the  jurisdiction  of  the  Ambala  Courts, 
and  the  breach,  or  breaches  alleged  in  the  plaint  occurred  also 
outside  the  Ambala  District. 

The  Senior  Subordinate  Judge  ordered  that  "the  plaint 
"  and  enclosures  be  returned  to  the  plaintiff  to  be  presented  at 
"  the  proper  Court "  holding  that  the  Ambala  Courts  had  no 
jnridisction  to  try  the  suit,  the  mere  execution  or  making  of  the 
contract  at  Jagadhri  not  giving  him  jurisdiction.  The  plain- 
tiffs-appellants have  appeared  and  for  them  I  have  heatd  Mr. 
Manohar  Lai  while  Mr.  Khosla  has  addressed  me  on  behalf  of 
the  defendants-respondents.     In  my  opinion  the  matter  is    per- 

(1)  (1911)  /.  L.  R,  34  AH.  49  (Salig  Ram  v.  Chaha  Mai). 
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fectly  clear.  It  is  admitted  that  under  explanation  III  to 
section  17  of  the  Civil  Procedure  Code  of  1882,  the  Senior  Sub- 
ordinate Judge,  Ambala,  had  jurisdiction  because  the  contract 
was  made  at  Jagadhri.  This  explanation  has  not  been  re- 
enacted  in  the  Civil  Procedure  Code  of  1908,  but  owing  to  the 
addition  of  the  words  "wholly  or  in  part  "  in  section  20  (c)  no 
change  has  been  made  in  the  law. 

The  making  of  the  contract  clearly  is  a  part  of  the  cause  of 
action  and  34  All.  49  (1)  is  clearly  in  point.  Mr.  Khosla  argued 
that  the  suit  was  for  a  refund  of  monies  advanced  at  Chakrata 
but  it  is  clear  that  these  advances  were  made  in  pursuance  of 
the  contract  entered  into  at  Jagadhri.  I  accordingly  accept 
this  appeal  and  return  the  case  to  the  trial  Court  for  disposal. 

Co9ts  in  this  Court  will  be  costs  in  the  cause. 

Appeal  accepted, 


No.  27. 

Before  Hon.  Mr.  Justice  Broadway. 
MEHR  SINGH— (Judgment-debtor)— PETITIONER, 

Versus 

DAYA  NAND  COLLEGE,  LAHORE,  AND  OTHERS— 

(Creditors)— UES!  ONDENTS. 

Civil  Revision  No.  143  of  1917. 

Provincial  Insolvency  Act,  III  of  1907,  section  6  (3)  -order  refusing  ad- 
judication on  ground  that  petitioner  was  icell  able  to  pay  his  debts  and  tcanted 
to  defraud  his  creditors— material  irregularity  —Revision. 

One  M  S.  filed  an  application  to  be  declared  an  insolvent,  alleging  lhat 
his  liabilities  amounted  to  Rs.  3.450  and  his  available  assets  to  Rs.  1,580. 
M.  8.  had  been  arrested  in  execution  of  a  decree.  The  Insolvency  Judge 
dismissed  his  application  on  the  ground  that  he  was  well  able  to  pay  his 
debts  and  that  the  application  was  made  really  to  defraud  his  creditors.  This 
order  was  upheld  by  the  District  Judge  on  appeal.  Both  the  Courts  over- 
looked the  facts  of  M  S's  arrest. 

Held,  that  as  the  application  complied  with  classes  (a)  and  (6)  of  sub- 
section i,3)  of  section  6  of  the  Provincial  Insolvency  Act  the  lower  Court! 
acted  with  material  irregularity  in  dismissing  it. 

28  P.  R.  1915  (2)  and  11  Indian  Cases  715  (3).  approved. 

7  Indian  Cases  39  i4)  and  C9L  (694)  (5),  39  IndianCases  199  (f>;  and  745 
(7),  and  6  Indian  Cases  870  (8  ,  referred  to. 

(1)  (1911)  I  L.  R.  34  All.  49  >Salig  Ram  v.  Chaha  Mai). 
(2 1  28  P.  R.  1915  (Rattan  Malik  v.  Tirath  Ram). 
v3)  (1911)  11  Indian  Cases  745  [Naing  v.  Mi  Bu). 
(4)  (1910)  7  Indian  Cases  39  (Girivardhari  v.  Jai  Narain). 
(.5,  (191 0>   7    Indian  Cases  691   (694)  iSheikh  Samir-ud-Din  v.  Kadar 
Moyee  Dassi  . 

(6)  (1916;  39  Indian  Cases  199  (Mai  Chand  v.  Copal  Chandra  Gliosal\ 

(7)  (1917;  3.)  Indian  Cases  715  [Dial  Shah  v.  Mir  an  Bakhsh). 

(8)  (1910)  6  Indian  Cases  870  (Natliumal  v.  District  Judge,  Benares), 
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Revision  from  the  order  of  J.  Coldstream,  Esquire,  District   Judge, 
Lahore,  dated  the  VSth  January  1917. 

Hhagwau  Uas,  for  Petitioner. 

Tek  Chand,"  M.  N.  Mukerji  and  Mohsin  Shah,  for    Respon- 
dents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Broadway,  J. — This  petition  for  revisiou  has  arisen  out  of  *-lth  July  1917. 
an  application  filed  by  Bhai  Mehr  Singh  to  be  adjudicated  on 
insolvent.  The  insolvent  alleged  his  liabilities  as  amounting 
to  Rs.  3,450  and  available  assets  totalling  a  sum  of  Rs.  1,580. 
His  application  was  dismissed  on  the  10th  June  1916  by  the 
Insolvency  Judge  on  the  ground  that  he  was  well  able  to  pay 
his  debts  and  that  the  application  was  made  really  to  defraud 
creditors.  He  preferred  an  appeal  against  this  order  to  the 
District  Judge,  Lahore,  who  on  the  13th  January  1917  upheld 
the  decision  of  the  primary  Court,  holding  that  the  application 
was  made  falsely  and  that  the  Court  had  power  to  refuse 
adjudication.  Against  this  decision  Bhai  Mehr  Singh  has  pre- 
ferred this  petition  of  revision  through  Mr.  Bhagwau  Das  and  I 
have  heard  Messrs  Tek  Chand,  Mohsin  Shah  and  Mukerji  on 
behalf  of  the  principal  creditors. 

Mr.  Bhagwan  Das  has  referred  me  to  28  P.  R.  1915  (1) 
and  11  Indian  Cases  745  (2),  and  he -has  also  pointed  out  a  fact 
that  has  a  very  material  bearing  on  the  question  which  has 
been  apparently  entirely  overlooked  by  both  the  Courts  below, 
namely,  that  the  petitioner  had  actually  been  arrested  in  execu- 
tion of  a  decree  passed  against  him  in  favour  of  the  D.  A.-V. 
College  and  at  the  instance  of  Mr.  Tek  Chand's  client.  Counsel 
for  the  creditors  referred  me  to  7  Indian,  Cases  39  (3)  and  691 
(694)  (4),  39  Indian  Cases  745  (5)  and  199  (6),  6  Indian  Cases 
870  (7),  and  it  has  been  urged  that  28  P.  R.  1915  (I)  is  dis- 
tinguishable and  that  even  if  it  is  not,  the  law  laid  down  in  it 
is  not  sound.  With  regard  to  this  I  may  say  at  once  that  28 
P.  R.  1915  has  been  followed  by  other  judgments  of  this  Court 
and  that  in  my  opinion  the  law  laid  down  in  it  is  perfectly 
sound.  It  Las  been  urged  that  section  47,  Insolvency  Act,  read 
with  section  151,  Civil  Procedure  Code,  gives  the  Courts  power 

(1)  28  P.  R  1915  (Rattan  Malik  v.  Tirath  Ravi). 

(2)  (1911)  11  Indian  Cases  745  (Naing  v.  Mi  Bu). 

(3)  (1910)  7  Indian  Cases  39  (Girwardhari  v.  Jai  Narain). 

(4,  (1910)   7   Indian  Cases   691  ;694)  (Sheikh  Samir-ud-Din  v.  Kadar 
Moyee  Dassi). 

(5)  (1916;  39  Indian  Cases  745  (Dial  Shah  v.  Miran  Bakhsh). 

(6)  (1917)  39  Indian  Cases  199  (Hal  Chand  v.  Gopal  Chandra  Ghosal). 

(7)  (1910;  6  Indian  Cases  870  (Nathu  Mai  v.  District  Judge,  Benares). 
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to  reject  a  petition  in  insolvency  made  by  a  debtor  when  that 
petition  is  found  to  be  entirely  false  or  to  have  been  made  for 
improper  objects.  Doubtless,  there  are  authorities  which  men- 
tion the  possibility  of  the  Courts  having  this  power,  but  it 
seems  to  me  that  it  is  unnecessary  to  consider  this  question  in 
the  present  case  inasmuch  as  it  seems  to  me  that  on  the  facts 
the  petitioner  is  entitled  to  present  an  application.  Under  section 
4  {f)  a  debtor  commits  an  act  of  insolvency  if  he  petitions  to  be 
adjudged  an  insolvent  under  the  provisions  of  this  Act-  In 
section  6  (3)  of  the  Insolvency  Act  it  is  provided  that  a  debtor 
shall  not  be  entitled  to  present  an  insolvency  petition  unless — 
(a)   his  debts  amount  to  five  hundred  rupees  ;  or 

(6)  he  has  been  arrested  or  imprisoned  in  execution  o?  the 
decree  of  any  Court  for  the  payment  of  money. 

From  the  petition  it  is  clear  that  the  petitioner  was  entitled 
to  present  an  insolvency  petition  on  both  the  grounds  (a) 
and  (b),  for  he  certainly  owes  more  than  Rs.  500  and  he  has 
been  arrested  in  execution  of  a  decree  for  the  payment  of 
money.  In  these  circumstances  the  Courts  below  acted  with 
material  irregularity  in  the  exercise  of  their  jurisdiction  in  dis- 
missing the  petitioner's  insolvency  petition,  and  I  accordingly 
accept  this  revision  and  setting  aside  the  orders  of  the  District 
and  Insolvency  Judges  return  the  case  to  the  Insolvency  Judge 
for  disposal  in  accordance  with  law.  In  the  circumstances  I 
leave  the  parties  to  pay  their  own  costs  in  this  Court. 

Revision  accepted. 


No.  28. 

Before  Hon.  Mr.  Justice  Broadway. 
UOKAL  CHAND  AND  OTHERS— APPELLANTS, 

Versus 
THE  OFFICIAL  LIQUIDATORS,  DOABA  BANK, 
LIMITED— RESPONDENTS. 
Civil  Appeal  No.  1381  of  1917. 
Companies  in  liquidation — deposit    receipt  in  favour  of  several  deposi- 
tors—whether  liquidator  can  pay  dividend  without  obtaining  a  discharge  from 
all  the  depositors. 

Held,  that  where  there  is  a  deposit  in  favour  of  several  persons  not 
payablo  to  "  either  or  survivor  "  a  liquidator  is  not  bound  to  pay  a  dividend 
to  any  one  or  more  of  the  joint  holders  of  this  fixed  deposit  receipt  without 
obtaining  a  discharge  from  all  of  them. 

68  P.  R.  1917  {F.  B.)  (I),  referred  to. 


1)  68  P.  R.  1917  (F.  B.)  {Mathra  Das  v.  Nizam  Din). 
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Miscellaneous  first  appeal  from  the  order  of  Rai  Bahadur  Lala 
Damndar  Das,  Additional  Judge,  Lahore,  dated  th»'l1th  April 
1917. 

Madan  Gopal,  for  Appellants. 

S.  K.  Mukerji,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :- 

Broapway,   J — This    is    an  appeal  fiom    an   order  cl  the    1  at  August  \9\7\ 
Additional  Judge,  Lahore,    refusing  to  pass    an  order   for   pay- 
ment of  dividends  to  the  applicants,  the  present  appellants,  on 
monies  due  by  the  Doaba  Bank,  Limited,  in  liquidation. 

The  facts  of  the  case  are  as  follows  : — 

The  Doaba  Bank,  Limited,  in  liquidation,  was  liable  to 
pay  '  Messrs.  Gokal  Chand,  Bishen  Das,  Daya  Ram,  Jaikishen 
Das  and  Sunder  Singh  monies  on  a  fixed  deposit  receipt  in 
their  favour.  This  fixed  deposit  receipt  is  in  the  name  of  all 
the  five  persons  named,  and  is  not  payable  to  "  either  or 
survivor."  Of  these  five  persons  Messrs.  Bishen  Das  and 
Jaikishen  Das  have  died  and  Sunder  Singh  has  been  declared 
an  insolvent.  The  liquidator  of  the  Bank  objected  to 'pay  a 
second  dividend  that  has  fallen  due,    and  which  amounts    to  a  , 

sum  of  Rs.  23,000  on  the  ground  that  the  deposit  is  in  the 
joint  names  of  the  fiee  persons  and  that  a  payment  to  Messx*s. 
Gokal  Chand  and  Daya  Ram  would  not  be  a  valid  discharge, 
the  representatives  of  the  deceased  persons  having  failed  to 
produce  any  succession  certificate  or  probate  of  wills  said  to 
be  executed  by  the  deceased  gentlemen  Further  in  the  case 
of  the  insolvent  the  official  receiver  has  not  as  yet  joined  in  the 
application  for  payment  of  the  dividend.  Finally  it  was 
objected  that  against  some  of  these  five  persons  the  liquidator 
had  a  counter-claim  on  account  of  monies  due  by  them  as 
partners  of  a  concern  known  as  the  Phagwara  Mills.  The 
liquidator  claims  an  equitable  set  off  in  connection  with  this 
claim.  Neither  Mr.  Madan  Gopal  for  the  appellant  nor  the 
liquidator  Mr.  S.  K.  Mukerji  has  been  able  to  give  me  sufficient 
material  as  regards  the  equitable  set  off  claimed  to  enable  me 
to  expre-s  any  opinion  whether  it  can  be  allowed  or  not  Mr. 
Madan  Gopal,  however,  referred  me  to  Order  XXI,  rule  15, 
Civil  Procedure  Code,  by  way  of  analogy  and  argued  that  his 
clients  could  insist  on  being  paid  these  dividends  on  their 
furnishing  the  liquidator  with  an  indemnity  bond  indemnifying 
him  against  all  claims  that  might  be  made  by  any  of  the 
representatives    of     the   deceased    gentlemen    or     the    official 
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receiver.  No  authority  has  been  cited  in  support  of  this 
contention  tnd  I  am  unable  to  accede  to  it.  In  68  P.  K.  1917 
(1)  it  was  held  by  a  Full  Bench  of  this  Court  that  pay- 
ment of  the  mortgage-money  to  one  of  several  co-mortgagors 
■without  the  consent  of  the  other  co-mortgagors  is  not  a 
complete  discharge  of  the  mortgage  debt  binding  on  all  the 
mortgagees,  and  it  seems  to  me  that  the  liquidator  is  not 
bound  to  pay  this  dividend  to  any  one  or  more  of  the  joint 
holders  of  these  fixed  deposit  receipts  without  obtaining  a 
discharge  from  all  of  the  said  holders  of  the  fixed  deposit 
receipts.  Apparently  the  heirs  or  legal  representatives  of  the 
deceased  gentlemen  object  to  take  out  probate  of  the  wills 
executed,  admittedly,  by  Messrs.  Bishen  Das  and  Jaikishen 
Das.  In  these  circumstances  I  am  unable  to  say  that  the 
order  of  the  learned  Additional  Judge  is  illegal  or  incorrect, 
and  I  accordingly  reject  this  appeal  leaving  it  to  the  parties 
to  come  to  such  an  arrangement  as  may  be  possible  and  legal 
Fubject  to  the  sanction  of  the  District  Judge  in  charge  of  the 
liquidation  proceedings.  Parties  will  pay  their  own  costs  in 
this  Court. 

Appeal  rejected. 


No  29. 

Before  Hon.  Mr.  Justice  Broadivay. 

MAJJU  AND  ISHAR  SINGH— (Plaintiffs)— 
APPELLANTS, 
Versus 

TEJA  SINGH  AND  OTHERS— (Dependants)— 

RESPONDENTS. 

Civil  Appeal  No.  295  of  1917. 

Custom— common  land— abadi  fhamilat—  mortgagee  of  some  of  the  pro- 
prietors erecting  a  walled  enclosure— whether  suit  by  other  proprietor*  for  a 
mandatory  injunction  is  competent  without  proof  of  substantial  damage. 

Certa;n  of  the  proprietors  mortgaged  4  karials  4  marlas  out  of  the  abadi 
shamilat  and  the  mortgagees  erected  a  walled  enclosure  in  which  to  keep 
their  cattle.  The  other  proprietors  first  sought  to  get  the  mortgage  set  aside, 
but  failed.  They  then  brought  the  present  suit  for  a  mandatory  injunction 
directing  the  removal  of  the  enclosure. 

Held,  that  the  suit  was  not  maintainable  in  the  absence  of  proof  thai 
the  erection  of  the  walled  enclosure  had  actually  caused  such  material  and 
substantial  injury  as  could  not  be  remedied   on  a  partition  of  the  joint  land. 


(1)  68  P.  R.  1917  (F.  B.)  (Mathra  Das  v.  Nizam  Din). 
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54  P.  R.  1888  (1\  187  P,  R.  l"889  [2)  and  51  P.  R.  1892  (3),  referred 
to,  also  Rattigan's  Customary  Law,  para.  225,  explanations  1  and  2,  and 
para.  235. 

Second  appeal  from  the  decree  of  H.  A.  Rose,  Esquire,  District 
Judge,  Qurdaspur,  dated  the  18th  January,  1917. 

Brij  Lai,  for  Appellants. 

Sant  Ram  and  Tek  Chaud,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

BEOADWAf,  J. -This  is  an  appeal  from  a  decree  of  the  Uh  August  1917. 
District  Judge  of  Guidaspur  reversing  a  decree  passed  by  the 
Muusif,  1st  class,  in  that  district.  It  appears  that  the  land 
in  suit  is  abadi  shamilat  of  Patti  Bakhta,  and  the  proprietors 
of  this  Patti  are  t!:e  two  appellants  Majju  and  Ishar  Singh 
and  defendants-respondents  Nos.  1 — 14.  The  total  area  of  this 
abadi  shamilat  is  i8  kanals  19  marl-is  of  which  the  two 
appellants  claim  to  be  entitled  to  a  half.  On  the  Pith  May 
1909  defendants-respondents  1 — 1-4,  the  otber  coshai'ers  in 
this  Patti,  executed  a  mortgage  deed  of  -4  knnals  3  marlas 
of  this  common  land.  The  appellants  sought  to  get  this 
moitgage  set  aside,  but  failed.  They  now  have  instituted 
the  suit  out  of  which  this  appeal  has  arisen,  alleging  that 
the  respondents-mortgagees  have  erected  a  wall  round  the 
land  mortgaged  to  them  which  they  have  no  right  to  do 
and  praying  that  a  mandatory  injunction  be  issued  direct- 
ing the  removal  of  the  said  wall.  The  first  Court  decreed 
the  plaintiffs'  claim,  but,  as  has  been  stated  above,  on  appeal 
the  learned  District  Judge  reversed  that  decree  and 
dismissed    the  plaintiffs'  suit. 

On  behalf  of  the  appellants  I  have  heard  Mr.  Brij  Lai 
and  Mr.  Tek  Chand  has  addressed  me  on  behalf  of  the 
respondents.  Mr.  Brij  Lai  referred  me  to  paragraphs  225  and 
235  of  Battigan's  Digest  of  Customary  Law  and  contended 
that  inasmuch  as  the  appellants  were  co-sharers,  the  mort- 
gagees were  not  entitled  to  alter  the  condition  of  the  joint 
property  without  their  consent,  and  further  that  the  appel- 
lants were  entitled  to  restrain  the  mortgagees  from  appro- 
priating the  vacant  site  to  their  own  exclusive  nse.  Mr. 
Tek  Chand,  while  admitting  the  force  of  paragraphs  225 
and  235  above  referred  to,  referred  me  to  explanations 
2    and  3    to   paragraph     225,  more    particularly    laying  stress 

ll)  51  P.  R.  1888  (Sodhi  Joicala  Singh  v.  Sodld  Nagar  Singh), 

(2)  187  P.  R.  1889  (Ghulam  Muhammad  Khan  v.  Buta). 

(3)  51  P.  R.  1892  (Uidayat  Ali  Khan  v.  Basit  Ali  Khan), 
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on  explanation  3.  Now,  the  mere  circumstance  of  a  building 
being  erected  on  common  land  without  the  consent  of  the 
co  sharers  and  despite  their  protest  even,  has  been  held 
not  sufficient  in  itself  to  entitle  the  aggrieved  co-share rs 
to  claim  the  demolition  of  the  building  so  erected  unless 
it  could  be  shown  that  the  erection  of  that  building  had 
actually  caused  such  material  and  substantial  injury  as  could 
not  be  remedied  on  a  partition  of  the  joint  land.  This 
proposition  is  amply  supported  by  authority,  and  my  attention 
was  drawn  to  54  P.  B.  1885  (1),  187  P.  B  1889  and  54  P.  B. 
1892  (3).  The  last  of  these  rulings  appears  to  me  to  be 
directly  in  point.  In  that  case  one  of  the  proprietors  inr;  the 
village  had  erected  a  pakka  building  on  a  portion  of  the 
abadi  deh  ;  the  moment  the  building  was  commenced  objec- 
tion had  been  taken  to  it  and  it  was  completed  in  spite 
of  protest,  and  the  objecting  co-sharers  had  moved  the 
Revenue  authorities  for  assistance,  it  was  thus  evident  that 
there  had  been  no  acquiescence  on  the  part  of  the  objecting 
co  shaiers  who  were  16  in  number.  They  instituted  a  suit 
asking,  as  in  the  present  case,  to  have  the  building  demolish- 
ed but  they  failed  to  prove  any  substantial  damage  from 
the  building  and  it  was  held  that  no  substantial  mischief 
having  been  satisfactorily  established  from  the  completed 
building  the  lower  Court  had  exercised  a  wise  discretion  in 
refusing  to  order  its  demolition.  It  seerns  to  me  that  the 
present  case  is  very  similar  to  the  case  of  1892.  Here 
this  piece  of  land  was  taken  on  mortgage  by  the  mort- 
gagees for  a  sum  of  I  s.  1,200,  clearly  with  a  view  to 
erectii  g  a  walled  enclosure,  which  they  have  now  erected 
on  it,  in  which  to  keep  their  cattle.  The  appellants  had 
a  perfectly  simple  and  obvious  remedy  at  their  disposal, 
viz.,  they  could  move  the  Revenue  authorities  to  partition  the 
common  land.  Instead  of  doing  this  they  attempted  to 
have  the  mortgage  set  aside  as  staled  above.  Having 
failed  in  this  up  to  this  Court,  they  have  now  attempted 
to  gain  their  object  in  this  round  about  manner.  They 
have  entirely  failed  to  show  that  any  appreciable  injury  has 
been  occasioned  to  them  by  the  erection  of  this  walled 
enclosure,  and  certainly  no  injury  has  been  shown  which 
could  not  be  remedied  on  a  partition  of  the  joint  l*nd. 


(I)  54   P.  R.  1888  xSodhi  Jowola  Singh  v.   Sodhi  Kagar  Singh). 
(2j  if- 7  P.  R.  188'J  iGhulam  Muhammad  Khan  v.  Buta). 
(3;  54  P.  R,  lb\)2  (llidoyat  AH  Khan  v.  Davit  Ali  Khan). 
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In  these  circumstances  I  am  of  opinion  that  the  learned 
District  Judge  has  exercised  a  wise  discretion  in  refusing  to 
order  the  demolition  of  this  walled  enclosure.  I  therefore 
reject  this  appeal  with  costs. 

Appeal  rejected. 


No.  30. 
Before   Hon.  Mr.   H.  A.  B.  Rattigan,  Chief  Judge,  and 
Hon.  Mr.  Justice  Shah D' v. 
BANTJ  MAL— ( Defendant) -APPELLANT, 
Versus 

PAKS  RAM  AND  ANOTHER— (Plaintiffs), 
RESPONDENTS. 

Civil  Appeal  No.  1166  of  1914. 

Mortgage— to  two  mortgagees  in  equal  shares — waiver  of  condition  that 
mortgagees  can  take  possession  on  default  of  payment  of  interest  for  two 
years— whether  mortgagees  can  enforce  the  condition  on  further  default- 
necessity  of  notice. 

B.  M..  defendant,  mortgaged  certain  land  to  K.  M.  and  S.  R.  in  equal  shares 
for  Rs.  12,000  and  agreed  inter  alia  to  pay  interest  at  10  annas  per  cent,  per 
mensem,  viz.,  Rs.  900  in  half  yearly  instalments  of  Rs.  450  each  and  that  if 
interest  and  compound  interest  for  two  successive  years  remained  unpaid  the 
mortgagees  were  to  be  at  liberty  to  take  pass  ssion  of  tbe  mortgaged  land  or 
they  were  at  liberty  not  to  dispossess  him  (the  mortgagor^  and  allow  interest 
to  continue.  Admittedly  interest  was  paid  to  K.  M.  every  year  up  to  20th 
February  1911  and  was  tendered  by  the  mortgagor  to  the  heirs  of  K.  M.  on 
10th  May  1912  and  again  on  29th  April  1913  by  money  order  in  respect  of  the 
lattor's  share  in  the  original  mortgage  and  was  refused  by  them.  On  the  other 
hand  there  was  considerable  irregularity  in  payment  of  interest  to  S.  R.  and 
in  June  1 907  the  mortgagor  paid  up  all  arrears  of  interest  and  compound 
interest  clue  up  to  that  date  for  the  5  preceding  years  to  S.  R.'s  heirs. 

On  the  29th  October  1911  S.  R.'s  heirs  sold  their  rights  under  the  mort- 
gage to  P.  R.  and  M.  L.,  the  heirs  of  K.  M.  and  on  29th  November  1911  the 
latter  sent  a  written  notice  to  the  mortgagor  informing  hiin  of  the  transfer 
and  asking  him  to  pay  the  interest  and  compound  interest  due  by  him  on 
adjustment  of  accounts  to  them. 

On  29th  May  1913  P.  R.  and  M.  L.  sued  for  possession  of  three-fourths  of 
the  mortgaged  land  (leaving  one-fourth  with  the  mortgagor)  alleging  that 
there  had  been  default  in  payment  of  interest  for  two  successive  years  in 
respect  of  both  halves  of  the  mortgage. 

They  also  pleaded  that  they  were  justified  in  refusing  the  tenders  of 
interest  on  K.  M.'s  half  on  10th  May  1912  and  on  29th  April  1913  respectively 
as  they  were  then  entitled  to  the  whole  of  the  interest  due  on  the  mortgage. 
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Held,  that  it  was  unnecessary  to  decide  whether  the  mortgage-deed  com- 
prised two  separate  mortgages  or  only  one  for,  assuming  that  there  were 
two  mortgages,  S.  R.  and  his  heirs  had  clearly  waived  the  privilege  of 
claiming  possession  after  default  had  occurred  by  accepting  5  years  interest 
in  1907  and  also  subsequently  when  default  was  made  in  payment  of  interest 
at  all  up  to  October  1911  when  they  sold  their  rights  under  the  mortgage- 
deed  to  the  plaintiffs  and  after  the  sale  the  plaintiffs  themselves  in  their  notice, 
dated  29th  November  1911,  merely  called  upon  defendant  to  pay  up  the 
interest  and  compound  interest  due  on  S.  R.'s  share  and  did  not  notify  him 
that  if  he  failed  to  do  so  they  would  exercise  the  rights  given  to  them  of 
taking  possession  of  the  land.  And  as  regards  plaintiffs'  own  mortgage  they 
were  clearly  not  jusUfied  in  refusing  the  tenders  of  interest  and  compound 
interest  made  to  them  by  defendant  in  1912  and  1913  and  there  was  con- 
sequently no  default  in  payment  of  interest  qua  this  mortgage. 

Again  if  the  transaction  amounted  merely  to  one  indivisible  mortgage, 
the  plaintiffs  would  have  been  entitle  1  to  claim  possession  whenever  there 
was  default  in  payment  of  interest  for  2  years  to  S.  R.,  the  co-mortgagee,  but 
plaintiffs  contented  themselves  with  taking  interest  on  their  share  up  to  1911 
and  thus  clearly  waived  their  right  to  take  possession  of  the  land. 

Held  also,  following  the  principles  laid  down  in  1.  L.  R.  35  Bom-  511  ^1) 
that  under  the  circumstances  of  the  case  plaintiffs  if  they  desire  to  avail 
themselves  of  the  right  of  taking  possession  upon  a  future  default  must  give 
the  mortgagor  clear  and  reasonable  notice  of  their  iutention. 

8  P.  R.  1917  (2),  distinguished. 

/.  L.  R.  28  All.  622  (3),  and  /,  L.  R.  5  All.  289  (4),  referred  to. 

Wirst    Appeal  from    the    decree   nf   A.  Seym  nr,  Esquire,  District 
Judge,  Ambala,  dated  the  9th  May  1914. 

Muhammad  Shafi  aud  Tek  Chand,  for  Appellant, 
Sheo  Narain,  Durga  Das  and  Jhauda  Singh,    for    Respon- 
dents. 

The  judgment  of  the  Court  was  delivered  by  — 

2nd!  Nov  1 917.  Rattigan,  0.  J. — The  facts  of  this  ca^e  are  uot    in    dispute 

and,  so  far  as  is  material,  are  as  follows : — 

On  the  19th  of  July  1897  iiauu  Mai,  defendant,  mortgaged 
biswadari  estate,  measuring  597  bighas  aud  13  bisioas  of  land  in 
Mauza  Pabiiii  Kalan  ;  534  bighas  and  15  biswas  of  laud  iu 
Manza  Kisheupura,  and  472  bighas  and  15  biswas  of  land  in 
Mauza  Khizarabad  to  Lala  Kallu  Mai  aud  Lala  Shadi    Ram  in 


(1)7(1911)  I.  L.  R.  35  Bom.  511  (Chhagan  Chuni  Lai  v.  Suka). 

(2)  8  P.  R  1917  (Mussammat  KirpaDevi  v.  Dasaundhi  Ram). 

(3»  (1906;  /.  L.  R.  28  All.  G22  (Sakhawat  Uussain  v.  Gajadhar  Prasad). 

(4)  (1883)  I.  L.  R.  5  All.  289  (Radha  Prasad  Singh  v.  Bagwan  Rai.) 
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equal  shares  for  a  consideration  of  Rs.  12,000.  The  relevant 
conditions  of  the  mortgage-deed,  which  is  printed  at  page  6  of 
the  paper  book,  are  the  following  : — 

"  (1)  The  property  mortgaged  will  remain  in  my  possession. 
I  shall  be  responsible  to  get  the  land  cultivated,  and  pay 
revenue  and  cesses.     I  shall  share  profit  and  loss. 

(2)  I  shall  pay  to  the  mortgagees  Rs.  903  as  interest  for 
one  whole  year  at  the  rate  of  annas  ten  percent,  per  mensem  on 
the  mortgage  amount.  The  interest  will  be  paid  at  the  rate 
of  Rs.  450  half  yearly,  i.  e.,  on  Maghar  Sudi  2  in  Khirif  and  on 
Jeth  Sudi  2  in  Ttabi.  The  interest  for  the  first  half  year  which 
falls  on  Maghar  Sudi  2,  Sambat  1954,  will  be  paid  as  Rs.  330 
because  the  period  of  this  half  year  is  less  than  6  months- 
Interest  for  the  subsequent  half  years  will  be  paid  at  the  rate 
of  Rs  450,  or,  in  default  of  making  payment  the  amount  of 
interest  due  for  the  expired  half  year  will  carry  interest  at  the 
rate  of  annas  ten  per  cent,  per  mensem.  The  mortgagees  will 
be  at  liberty  to  realise  the  amount  of  interest  for  the  expired 
half  year  together  with  compound  interest,  at  any  time  and  in 
any  way  they  like. 

(3)  If  I  fail  to  pay  interest  and  compound  interest  for  two 
successive  years  after  the  expiry  of  two  years,  the  mortgagees 
will  be  at  liberty  to  dispossess  me  of  the  said  property  mort- 
gaged and  obtain  possession  of  the  same  and  get  it  cultivated 
of  their  own  authority  and  realise  produce  on  payment  of 
khewat  money,  cesses  and  revenue,  and  share  profit  and  loss,  or 
they  are  at  liberty  not  to  dispossess  me  and    allow    interest   to 

continue. 

*  #  #  #  * 

(5)  The  term  of  redemption  is  ten  years.  The  property 
mortgaged  will  be  redeemed  on  payment  of  principal  mortgage 
money,  interest  and  compound  interest  within  ten  years.  If  I 
desire  to  pay  any  amount  to  the  mortgagees  within  the  said 
term,  I  shall  p*y  it  after  securing  a  receipt  in  respect  thereof 
from  them,  interest  on  the  amount  paid  will  be  deducted  from 
the  whole  amount  of  interest  from  the  date  of  payment.  I 
shall  not  pay  any  sum  less  than  Rs.  50)  towards  mortgage 
money.  I  shall  have  no  claim  to  redeem  any  part  of  the 
property  mortgaged  in  lieu  of  the  sum  of  Rs.  500,  which  was 
paid  by  me.  If  I  desire  to  pay  any  sum  towards  principal 
mortgage  money,  I  shall  have  right  to  pay  it  after  payment  of 
the  whole  amount  of  interest  then  due.     Both  the   mortgagees 
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will  be  paid  the  principal  mortgage  money  or   interest  in  equal 
shares  on  receipts  being  secured  from  them." 

Part  of  the  property  mortgaged,  viz.,  the  land  in  Matiza 
Pabari  Kalan,  was,  with  the  consent  of  the  mortgagees, 
redeemed  by  the  mortgagor  on  payment  of  a  sum  of  Rs,  4,000, 
each  mortgagee  receiving  a  moiety.  Kallu  Mai  died  some 
years  ago  and  his  property  was  inherited  by  his  son  Pars  Ram 
and  his  grandson  Munna  Lai.  Shadi  Ram,  the  other  mortgagee, 
is  also  dead. 

It  is  admitted  that  interest,  though  not  paid  in  strict 
accordance  with  the  terms  of  the  mortgage  every  half  year,  was 
nevertheless  paid  regularly,  together  with  compound  interest, 
every  year  to  Kallu  Mai  and  after  his  death  to  his  heirs  until 
the  20th  of  February  1911.  On  the  other  land,  there  was  con- 
siderable irregularity  in  the  payment  of  interest  to  Shadi  Ram, 
and  on  Jeth  Sudi  2,  Sambat  1964  (».  e.,  June  1907)  the  mort- 
gagor paid  up  all  arrears  of  interest  and  compound  interest 
doe  up  to  that  date  for  the  five  preceding  years  to  Sbadi  Ram's 
heirs  (See  I).  12,  dated  the  19th  August  1907). 

On  the  29th  October  1911  Shadi  Ram's  heirs  sold  their 
rights  under  the  said  mortgage-deed  to  Pars  Ram  and  Manna  Lai 
(see  page  2).  On  the  12th  of  November  1911  Pars  Ram  sent 
a  written  notice  to  the  mortgagor  informing  him  that  he  had 
purchased  the  rights  of  Shadi  Ham  under  tho  mortgage-deed. 
"  Please  pay  interest  and  compound  interest  due  by  you  on 
"  adjustment  of  account.  Send  a  detailed  reply  showing  up  to 
"  what  date  you  will  pay  the  amount."  No  notice  seems  to 
have  been  taken  hy  mortgagor  of  this  request,  but  on  the  10th 
of  May  1912  and  again  on  the  29th  of  April  1913  he  tendered 
by  money  order  interest  and  compound  interest  to  Pars  Ram 
in  respect  of  the  latter's  share  in  the  original  mortgage.  Both 
these  tenders  were  refused. 

The  present  suit  was  instituted  by  Pars  Ram  and  Munna 
Lai  on  the  29th  of  May  1913  and  the  cause  of  action  is  stated 
in  paragraph  6  of  the  plaint  which  runs  as  follows  : — 

"  6. — The  mortgagor  did  not  pay  interest  and  compound 
interest  on  the  mortgage  money  for  more  than  two  years.  In 
respect  of  half  of  the  mortgagee's  rights  which  the  plaintiffs 
have  purchased  from  Banu  Mai  and  others,  mortgagees,  interest 
from  Jeth  Sudi  3,  Sambat  1964,  up  to  date,  and  about  the  other 
half  which  belougs  to  the  plaintiffs,  interest  from  the  20t.h  of 
February  1911  up  to  date  remain  due  from  the  mortgagor.  The 
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plaintiffs  are  therefore  entitled  to  obtain  possession  oE  the  land 
situate  in  Ktnzarabad  and  Kiahenpura,  in  lieu  of  three-fourths 
share  of  the  whole  of  the  principal  mortgage  money,  interest 
and  compound  interest  which  will  be  due  from  the  m">rt°M<*or  till 
date  of  p  issessio:;.  The  ran  lining  om-foarfc'i  share  of  the 
principal  mortgage  money,  interest  as  well  as  compound  interest" 
will  be  payable  by  the  mortgagor  under  the  term?  of  the 
mortgage-doed  till  date  of  redemption  as  forming  a  charge  on 
the  property  mortgaged."  Bauu  Mai,  mortgagor,  pleaded  that 
plaintiffs  had  no  cause  of  action  because — 

(a)  they  had  themselves  admitted  receipt  of  interest  and 
compound  interest  in  respect  of  their  own  share  in  the  mort- 
gage up  to  February  1911,  and  a  legal  tender  of  the  interest 
and  compound  interest  for  the  two  subsequent  years  had  been 
made  by  the  money  orders  above  mentioned.  There  had  thus 
been  no  default  in  payment  of  interest  so  far  as  the  plaintiffs' 
share  is  concerned  for  two  successive  years  ;  and 

(fe)  Shadi  Kam  and  his  heirs  had  waived  all  rights  to 
enforce  the  provisions  of  clause  3  of  the  mortgage  by  their 
acceptance  of  five  years'  arrears  of  interest  in  June  1907,  and 
as  regards  Sbadi  Ram's  share  in  the  mortgage,  plaintiffs,  as 
his  successors  in  title,  could  stand  in  no  better  position. 

Plaintiff  Pars  Ram  in  replication  admitted  that  his  own 
share  of  interest  payable  under  the  terms  of  the  mortgage  had 
been  paid  up  to  the  2  )th  of  February  19  i  1  and  Shadi  Ram's 
share  up  to  June  1907.  He  further  admitted  receipt  of  the 
money  orders  in  question  but  urged  that  he  was  justified  in 
refusing  the  tenders  as  he,  as  sole  mortgagee,  was  entitled  at 
that  time  to  the  whole  of  the  interest  due  on  the  mortgage 
money. 

Four  issues  were  framed  but  of  these  the  only  two  relevant 
are : — 

(•<?)  Did  Shadi  Ram  by  receiving  interest  in  a  lump  sum 
for  six  years  thereby  waive  his  right  to  ejectment  under  the 
mortgage-deed  ?     (On  defendant.) 

(3)  Does  Pars  Ram's  refusal  to  take  the  money  orders 
after  his  purchase  of  Shadi  Ram's  share  disentitle  him  to  sue 
for  possession  of  Kallu  Mai's  original  half  share  of  the  land 
under  the  mortgage  deed  ?     (On  defendant.) 

The  District  Judge  held  that  as  regards  plaintiffs'  own 
share  and  the  iuterest  payable  thereo'i,  plaintiffs  having  become  ' 
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sole  mortgagees  of  the  whole  property  after  the  sale  to  them 
by  Shadi  Ram's  heirs  were  not  bound  to  accept  a  tender  of 
only  half  the  interest  due  under  the  terms  of  the  mortgage,  and 
that  as  there  was  no  legal  tender  of  the  whole  amount,  there 
had  been  a  default  in  payment  of  interest,  even  as  regards 
plaintiffs'  share  from  February  1911;  and  that  as  regards 
Shadi  Ram's  share,  the  fact  that  the  original  default  had  been 
condoned  and  waived,  was  no  bar  to  the  mortgagees  thereafter 
enforcing  the  provisions  of  clause  3  of  the  deed  on  the  occur- 
rence of  a  second  default  in  payment  of  interest.  He  accord- 
ingly granted  the  plaintiffs  a  decree  for  possession  of  the  land 
in  suit,  with  the  exception  of  a  small  area  which  he  found  was 
not  included  in  the  mortgage  by  Banu  Mai. 

Defendant  has  appealed  to  this  Court  and  Mr.  Shafi  on 
his  behalf  argued  that  the  mortgage  of  1897,  though  written 
on  one  piece  of  paper  (with  the  probable!  intention  of  avoiding 
stamp  duty)  in  reality  com  prised  two  separate  and  distinct 
mortgages  (1)  to  Kallu  Mai  and  (2)  to  Shadi  Ram,  and  that  plain- 
tiffs had  no  cause  of  action  for  reasons  set  forth  in  defendant's 
written  statement.  The  learned  counsel  relied  upon  8  P.  R. 
1917  (1),  /.  L.  R.  35  Bom.  511  (2),  J.  L.  B  2fi  All.  622  (3),  and 
/.  /,.  /,'.  5  All.  289  (1).  ramlit  Sheo  Narain  for  the  respon- 
dents contended  that  the  mortgage  was  one  and  indivisible, 
the  security  being  one  and  the  charge  in  favour  of  each  of  the 
mortgagees  extending  to  the  whole  of  the  property  mortgaged, 
and  that  the  provision  relating  to  the  payment  of  interest 
separately  to  the  two  mortgagees  was  inserted  merely  for  the 
convenience  of  the  mortgagees  inter  se  and  did  not  affect  the 
real  nature  of  the  transaction  He  further  even  argued  that 
if  Shadi  Ham  and  his  heirs  had  waived  the  rights  given  to 
them  by  clause  3  of  the  deed  in  respect  of  defaults  made  prior 
to  1907,  such  waiver  would  not  debar  Shadi  Ram  and  his  heirs 
from  enforcing  their  rights  under  that  clause  on  the  occurrence 
of  a  second  default  which  would  have  constituted,  as  it  were,  a 
fresh  cause  of  action,  and  that,  in  any  case,  any  such  default 
would  have  enabled  Kallu  Mai  or  his,  heirs  to  take  advantage 
of  it  in  order  to  enforce  the  conditions  of  clause  3,  and  this  too, 
though  Shadi  Ram  himself  raised  no  objection  to  the  irregu- 
larity in  payment  of  the  interest.     In  other  words,  that  even  if 


'1)  8  P.  R.  1917   (Musscnnmat  Kirpn  Deriv.  Dasaundfti  R,un) 

(2)  (1911)  /.  L  R.  35  Bom.  511  (Chhagan  Chuni  Lai  v  Suka) ' 

(3)  (1900)  /.  L.  R.  28  All  G22  (Sakha'wat  Uussain  v  Qaiadhar  Prasad) 

(4)  (1883)  7.  L.  R.  5  All.  ?89  (Jfedfo,    Prasad  Singh  v.  i^can  Rar    ' 
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Shadi  Ram  had  notified  the  mortgagor  that  he  was  at  liberty 
to  piy  interest  whenever  he  pleased  and  that  the  provisions  of 
clause  3  would  not  be  enforced  by  Shadi  Ram  against  him,  it 
would  still  be  open  to  plaintiffs,  even  if  interest  was  paid 
regularly  to  them,  to  enforce  the  provisions  of  the  clause  by 
reason  of  the  default  in  paying  interest  regularly  to  Shadi 
Ram,  inasmuch  as,  there  being  only  one  mortgage,  the  condi- 
tion as  to  the  payment  of  interest  regularly  must  be  regarded 
as  also  one  and  indivisible. 

We  do  not  consider  it  necessary  in  view  of  the  arguments 
addressed  to  us  to  decide  whether  the  transaction  between 
Banu  Mai,  mortgagor,  and  Kallu  Mai  and  Shadi  Ram,  mort- 
gagees, constituted  two  separate  and  divisible  mortgages  or 
merely  one  indivisible  mortgage.  In  either  event  it  must 
be  held  that  the  right  to  enforce  the  provisions  of  clause  3  of 
the  deed  was  waived. 

If  theie  were  two  mortgages,  Shadi  Ram  and  his  heirs 
admittedly  waived  the  privilege  of  claiming  possession  of  the 
land  when  in  1907,  after  default  had  occurred,  they  accepted 
interest  and  compound  interest  for  five  years,  and  also  s\ib- 
sequently  when  default  was  made  in  paying  any  interest  at 
all  up  to  the  date  when  they  sold  their  rights  under  the  mort- 
gage-deed to  the  plaintiffs,  res.,  in  October  1911.  After  this 
sale  to  plaintiffs,  the  latter,  by  their  notice,  dated  the  29th 
November  1911,  merely  called  upon  defendant  to  pay  interest 
and  compound  interest  on  Shadi  Ram's  share,  and  did  not 
notify  defendant  that  if  he  failed  to  do  so,  plaintiffs  as  the 
successors  of  Shadi  Ram  would  exercise  the  rights  given  to 
them  of  taking  possession  of  the  land.  Upon  this  assumption 
that  there  were  two  separate  mortgages  it  necessarily  follows 
that  plaintiffs  were  not  justified  in  refusing  the  tenders  of 
interest  and  compound  interest  made  to  them  by  defendant 
in  1912  and  1913,  and  consequently  there  was,  qua  their  own 
mortgage,  no  default  on  the  part  of  the  mortgagor  in  the  pay- 
ment of  such  interest  and  compound  interest.  Plaintiffs,  there- 
fore, would  have  no  cause  of  action  against  defendant  in  1913 
(a)  because,  qua  Shadi  Ram's  mortgage,  there  had  throughout 
been  a  default  in  payment  of  interest,  and  no  attempt  had 
been  made  to  enforce  the  option  given  to  the  mortgagees  by 
clause  3  of  the  deed,  or  indeed  to  enforce  payment  of  interest  • 
and  (b)  because,  qua  plaintiff's  own  mortgage,  interest  and 
compound  interest  had  been  duly  paid  up  to  February  1911  and 
thereafter  duly  tendered  in  1912  and  1913. 
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On  the  other  hand,  if  we  assume  that  the  transaction 
amounted  merely  to  one  indivisible  mortgage,  it  is  clear  (and 
indeed  Pandit  Sheo  Narain  so  argued)  that  plaintiffs  had  the 
right  to  enforce  the  option  given  to  them  by  clause  3  of  the 
deed  and  to  claim  possession  of  the  land  whenever  there  was 
a  default  in  payment  of  interest  for  two  years  to  Shadi  Ram, 
the  co-mortgagee.  But  plaintiffs  though  they  had  the  right 
to  exercise  this  option,  certainly  in  1907  and  thereafter,  did 
not  in  fact  exercise  it  and  contented  themselves  with  taking 
interest  and  compound  interest  regularly  from  the  mortgagor 
every  year  up  to  1911. 

Upon  either  view  then  as  to  the  true  nature  or  the  mort- 
gage, thei'e  was  a  waiver  of  the  right  to  take  possession  of 
the  land.  If  there  were  two  separate  mortgages,  the  waiver 
was  on  the  part  of  Shadi  Ram  and  his  heir-;,  and  plaintiffs  as 
succeasors  in  title  to  Sbadi  Ram  are  bound  thereby;  while 
as  regards  their  owq  mortgage,  there  was  no  such  default 
as  would  entitle  them  to  enforce  th.'ir  right  to  take  possession 
of  the  land. 

If  there  was  only  one  mortgage,  plaiutiffs  themsel/es  have 
been  waiving  the  right  to  take  possession,  though  entitled  to 
claim  it  by  reason  of  the  irregularity  or  default  in  payment  of 
interest  to  their  co-mortgagee. 

The  next  question  is  as  to  the  legal  effect  of  such  waiver 
on  the  part  of  a  mortgagee  in  circumstances  such  as  the  pre- 
sent. In  our  opinion  it  would,  on  the  one  hand,  bj  inequitable 
to  hold  that  because  a  mortgagee  has  showa  indulgence  in  the 
past  to  the  mortgagor  and  has  refrained  from  taking  advantage 
of  a  clause  which  woull  enable  him  to  eject  the  mortgagor 
from  his  land,  he  has  thereby  for  ever  precluded  himself  from 
enforcing  the  provisions  of  that  clause.  On  the  other  hand, 
it  would  be  equally  inequitable  to  hold  that  a  mortgagee,  who 
had  in  the  past  condoned  defaults  or  irregularities  on  the  part 
of  the  mortgagor  and  had  thereby  led  the  latter  to  believe 
that  the  clause  was  not  likely  to  be  enforced  against  him,  is 
entitled,  without  any  warning  to  the  mortgagor,  to  take 
advantage  of  the  next  default  to  bring  into  play  the  stringent 
provisions  of  a  clause  which  has  for  some  time  past  been 
treated  as  a  dead  letter.  In  cases  of  tiiis  kiud  it  is,  we  think, 
incumbent  on  a  Court  to  keep  botb  considerations  in  mind,  and 
to  hold  that  a  mortgagee  who  has  once  waived  the  right  to 
claim  possession  of  the  mortgaged  land  upon  default  in  pay- 
ment, must,  if  he  desires  to  avail  himself  of  that   right    upon   a 
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future  default,  give  the  mortgagor  clear  and  reasonable  notice 
of  his  intention.  This  was  the  view  adopted  by  the  Bombay 
High  Court  in  Chhagan  v.  Stiki  valad  Barhi  (I.  L.  E.  35  Bom. 
511)  (1).  In  that  case  the  learned  Judges  observed:  "The 
"  appellant  seeks  relief  substantially  on  the  ground  that  the 
"  respondent  abandoned  the  contract  for  sale  and  put  an  end 
"  to  it  by  failing  to  pay  the  instalments  on  the  dates  fixed  in 
"  the  contract.  The  question  is,  has  there  been  abandonment 
"  on  the  part  of  the  respondent  ?  As  to  the  first  three  instal- 
u  ments,  the  appellant  dealt  with  the  respondent  in  such 
"  a  way  as  to  show  that  he  did  not  insist  on  payment  on  the 
"  dates  fixed  by  the  contract."  "  After  that  course  of  conduct, 
"  he  was  not  warranted  in  law  in  enforcing  payment  according 
"  to  the  strict  terms  of  the  contract,  without  previous  intima- 
"  tion  to  the  respondent  to  that  effect." 

"  The  case  resembles,  in  its  essential  features,  Cornwall 
"  v.  Henson.  In  that  case,  there  having  been  default  by  the 
"  vendee  (who  as  in  the  present  case  had  been  put  in  possession 
"  on  the  date  of  the  contract)  in  the  payment  of  the  purchase 
"  money  by  instalments  on  the  due  dates,  the  vendor  resumed 
"  possession.  The  vendee  sued  for  specific  performance ;  and 
"  the  question  was  whether  the  vendee  had  by  his  conduct 
"  abandoned  the  contract.  It  was  found  on  the  facts  tbat  the 
"  vendee  had  been  generally  in  arrear  with  the  instalments 
"  but  that  the  vendor  had  from  time  to  time  allowed  a 
"  postponement.  All  instalments  had  been  accordingly  paid 
"  by  the  vendee  but  after  due  date  in  each  case,  except  the 
"  last.  As  this  last  instalment  had  not  been  paid  on  the  due 
"  date,  the  vendor  claimed  to  treat  the  contract  as  abandoned 
"  by  the  vendee.  It  was  held  that  he  could  not  so  claim.  Tli6 
"  Master  of  Rolls  in  his  judgment  said  :  '  I  think  it  is  plain 
"  '  that  the  vendor  never  brought  to  the  mind  of  the  purchaser, 
"  '  so  long  as  they  were  in  communication  with  each  other, 
"  '  that  if  he  did  not  pay  the  last  instalment  the  vendor  would 
"  '  treat  the  contract  as  abandoned.'  " 

No-  8  P,  R.  19!7  (2)  is  clearly  distinguishable  upon  its 
facts.  The  decree  in  that  case  was  a  money  decree  payable 
by  instalments  and  it  provided  that  in  case  of  default  of  two 
consecutive  instalments,  the  plaintiffs  and  defendant  No.  2 
were  authorised  to  take  possession  of  one  half  the  land  in  lieu 
of  the  outstanding  decretal  amount  in  execution  of  decree. 
m — — 

(1)  (1911)  /.  L  R.  35  Bon.  511  (Chhagan  Chunilal  v.  Suka). 

(2)  8  P.  R.  1917  {Mussammat  Kirpa  Devi  v.  Dasaundhi  Ram). 
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None  of  the  instalments  were  paid  and  considerably  more  than 
three  years  had  elapsed  since  the  date  of  the  first  default  in 
payment  of  two  consecutive  instalments,  but  within  three 
years  of  the  last  default  in  such  payment,  the  decree-holder 
sought  to  enforce  his  right  to  take  possession  of  the  land.  It 
was  held  that  as  he  had  waived  his  right  to  take  possession 
when  the  first  default  occurred,  he  could  not  thereafter  claim 
that  right  on  the  occurrence  of  a  subsequent  default,  the  ratio 
decidendi  being  that  it  would  be  inequitable  to  allow  a  decree- 
holder  who  had  allowed  instalments  to  become  barred  by 
limitation,  to  obtain  possession  of  the  land,  a  relief  which  was 
intended  to  be  merely  ancillary  to  his  right  to  recover  his 
money.  No  such  considerations  can  arise  in  a  case  such  as 
that  with  which  we  are  dealing  and  the  authority  cited  is  not 
therefore  in  point.  Admittedly  plaintiffs  before  bringing  the 
present  suit  did  not  intimate  to  the  defendant  that  they 
intended  to  enforce  their  right  to  take  possession  upon  the 
occurrence  of  the  next  default  in  payment  of  interest  according 
to  the  terms  of  the  mortgage  deed,  and  on  this  ground  we 
think  the  present  suit  must  fail.  But  our  decision  will  not,  of 
course,  debar  plaintiffs  from  seeking  to  recover  possession  of 
the  land  upon  the  occurrence  of  a  fresh  default  on  the  part  of 
the  mortgagor,  provided  due  notice  of  their  intention  is  given 
to  him. 

We  accept  the  appeal  and  dismiss  plaintiffs'  suit,  parties 
should,  we  consider,  be  left  to  bear  their  own  costs  throughout, 
and  we  direct  accordingly. 

Appeal  accepted. 

No.  31. 

Before  Hon.  Mr.  Justice  Shadi  Lai. 

ALLAH  DIN— (Defendant)— APPELLANT, 

Versus 

FATEH  DIN  AND  ANOTHER— (Plaintiffs)— 
RESPONDENTS. 

Civil  Appeal  No.  3418  of  1916. 

Punjab  Alienation  of  Land  Act,  XI II  of   1900,   section   10— nullity  of 
condition    intended  to  operate  by  icay  of  conditional   sale— point   not  raised 
in  the  lower  Courts  but  patent  upon  the  record  — whether  admissible  in  second 
appeal— whether  interest  continues  to  be  payable  after  expiry  of  term  of  mort 
gage  and  is  a  charge  upon  the  property— excessice^ate  of  interest. 
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One  J.  D.,  a  Sheikh  of  the  Hissar  district,  on  6th  July  1901  made  a 
mortgage  of  his  land  in  favour  of  A.  D.,  a  Kunjra  of  the  same  district.  The 
deed  of  mortgage  provided  that  the  principal  money  together  with  interest 
at  Rs.  1-9-0  per  cent,  per  mensem  was  to  be  paid  within  one  year  and  that 
on  default  the  transaction  was  to  be  deemed  to  be  a  sale.  It  further 
stipulated  that  interest  was  to  be  payable  from  year  to  year,  and  in  the 
event  of  non-payment  every  year  the  debtor  would  be  liable  to  pay  com- 
pound interest 

Held,  that  the  stipulation  as  to  conditional  sale  was  null  and  void 
under  the  provisions  of  section  10  of  the  Alienation  of  Land  Act,  and  it 
was  immaterial  whether  the  mortgagor  was  or  was  not  a  member  of  an 
agricultural  tribe, 

Also,  that  this  point,  though  not  raised  in  either  of  the  lower  Courts, 
could  be  taken  up  in  second  appeal,  it  being  patent  upon  the  record. 

Held  further,  that  it  was  clear  from  the  terms  of  the  mortgage  deed 
that  the  parties  contemplated  that  interest  should  be  payable  after  the 
expiry  of  the  period  fixed  for  redemption  and  that  there  was  no  reason  why 
the  plaintiff  (mortgagor)  should  get  his  property  back  without  discharging 
his  obligation. 

Held  also,  that  under  the  terms  of  the  deed,  including  the  clause  prohi- 
biting the  borrower  from  transferring  the  mortgaged  property  until  redemp- 
tion, it  was  not  intended  that  the  interest  should  not  constitute  acharge  upon 
the  property. 

/.  L.  R.  19  All.  39  (P,  C.)  (1),  and  5  P.  R.  1916  (2),  referred  to. 

Held  lastly,  that  the  rate  of  interest  though  high  was  not  exorbitant  and 
the  mere  fact  that  the  rate  of  interest  is  excessive  is  no  ground  for  reducing 
the  stipulated  rate. 

Second  appeal  from  the  decree  of  Khan  Bahadur  Maulvi  Inam 
Ali,  District  Judge,  Hissar,  dated  the  22nd  August  1916, 

Nanak  Chand  Pandit,  for  Appellant. 
Fazl-i-Hussain,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Shadi  Lal,  J. — This  appeal  arises  out  of  a  suit  for  the  oqtu  %r  j  1017 
redemption  of  a  mortgage  by  way  of  conditional  sale  executed 
on  the  6th  July  1901  by  one  Jamal  Din,  Sheikh  of  the  Hissar 
District,  in  favour  of  Allah  Dia,  Kunjra  of  the  same  district. 
There  was  a  good  deal  of  discussion  in  the  lower  Courts  as  to 
the  regularity  of  the  foreclosure  proceedings  and  as  to  the 
validity  of  the  tender  or  deposit  alleged  to  have  been  made  by 
the  mortgagor  before  the  expiry  of  the  year  of  grace.  The 
learned  Counsel  on  both  sides  wanted  to  argue  the  same  points 
before  me,   but   I    drew  their   attention    to   section  10   of  the 

(1)  (1896)  7.  L.  R.  19  All.  39  (P.  G.)  (Mathura  Das   v.   Raja   Narindar 

Bahadur). 

(2)  5  P.  R.  1916  (Mota  Singh  v.  Bishen  Singh). 
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Punjab  Alienation  of  Land  Act,  which  provides  that  in  any 
mortgage  of  land  made  after  the  commencement  of  the  Act 
any  condition  which  is  intended  to  operate  by  way  of  condi- 
tional sale  shall  be  null  and  void.  It  is  clear  that  the  Act 
came  into  force  on  the  8th  June  1901  before  the  date  of  the 
mortgage  in  question,  and  that  the  circumstance  that  the  mort- 
gagor was  not  a  member  of  an  agricultural  tribe  does  not 
make  any  difference  so  far  as  the  operation  of  the  section  is 
concerned.  The  language  of  the  enactment  is  wide  enough  to 
include  every  mortgage  which  contains  a  stipulation  as  to 
conditional  sale,  and  it  is  absolutely  immaterial  whether  the 
mortgagor  is  or  is  not  a  member  of  an  agricultural  tribe.  It 
is  true  that  this  point  was  not  raised  either  in  the  Courts 
below  or  by  the  learned  Counsel  in  this  Court,  but  it  is  patent 
upon  the  record  and  I  am  bound  to  give  effect  to  the  law  which 
I  find,  is  clearly  applicable  to  the  case. 

Upon  this  finding  the  defendant  cannot  claim  to  be  the 
owner  of  the  property,  and  the  only  matter  for  determination 
is  whether  he  is  entitled  to  interest  after  the  date  fixed  for 
redemption  and  whether  the  interest  is  a  charge  upon  the 
property.  The  determination  of  the  question  must  depend 
upon  the  terms  of  the  deed,  which  must  be  construed  in  a 
reasonable  manner  and  with  due  regard  to  the  ordinary 
expectations  of  persons  entering  into  a  transaction  of  this 
character.  Now,  the  instrument  provides  that  the  principal 
money  together  with  interest  at  Rs.  1-9-0  per  cent-  per  mensem 
shall  be  paid  within  one  year,  and  that  on  default  the  transac- 
tion shall  be  deemed  to  be  a  sale.  It  is  further  stipulated 
that  the  interest  shall  be  payable  from  year  to  year,  and  in 
the  event  of  non-payment  every  year  the  debtor  shall  be  liable 
to  pay  compound  interest.  Lastly  there  is  again  a  clause 
repeating  the  stipulation  as  to  conditional  sale  on  failure  to 
redeem  the  property.  Now,  there  can  be  no  manner  of  doubt 
that  the  covenant  as  to  the  payment  of  interest  from  year  to 
year  and  as  to  the  liability  of  the  debtor  to  pay  compound 
interest  shows  that  the  parties  contemplated  that  interest 
should  be  payable  after  the  expiry  of  the  period  fixed  for  re- 
demption. Indeed,  any  other  construction  would  render  the 
above  covenant  absolutely  unnecessary,  and  we  cannot  pos- 
sibly assume  that  the  parties  intended  to  insert  in  the  document 
a  clause  which  was  never  to  come  into  operation. 

As  regards  the  question   whether   the   interest   and   com- 
pound interest  should  be  paid  to  the  mortgagee  before  redeem- 
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ing  the  land,  it  must  be  remembered  that  it  is  not  the  mort- 
gagee who  seeks  the  assistance  of  the  Court  but  that  the  suit 
has  been  instituted  on  behalf  of  the  debtor,  and  if  his  liability 
to  pay  interest  has  been  established,  there  is  no  equitable 
reason  why  he  should  get  the  property  without  discharging  his 
obligation.  It  is  to  be  observed  that  the  mortgagor  trans- 
ferred his  rights  to  the  respondents  who  have  purchased  the 
litigation  with  their  eyes  open  and  are  consequently  not  entitled 
to  any  indulgence  whatsoever.  It  appears  that  the  mort- 
gagee asserted  his  right  to  get  interest  according  to  the 
stipulated  rate  before  surrendering  the  property,  and  it  was 
never  alleged  in  the  pleadings  that  the  interest  was  not  a 
charge  upon  the  property.  Indeed,  certain  applications  were 
made  during  the  pendency  of  the  suit  for  amending  or  adding 
to  the  issues,  but  it  was  not  until  the  final  arguments  in  the 
case  that  the  matter  in  question  was  raised  and  the  liability 
was  denied.  I  have  carefully  examined  the  language  of  the 
document  including  the  term  prohibiting  the  borrower  from 
transferring  the  property  until  redemption,  and  oome  to  the 
conclusion  that  it  was  never  intended  that  the  interest  should 
not  constitute  a  charge  upon  the  property  and  that  the 
creditor's  only  remedy  was  to  file  a  suit  for  the  recovery  there* 
of  as  it  became  due.  This  construction  is  in  accordance  with 
the  principle  enunciated  by  their  Lordships  of  the  Privy 
Council  in  Indian  Law  Reports  19  All.  39  (I)  and  adopted  by 
this  Court  in  5,  P.  R.  1916  (2). 

The  amount  of  interest  has  no  doubt  become  a  large  sum, 
but  the  stipulated  rate  cannot  be  regarded  as  exorbitant. 
Further,  undue  influence  was  neither  alleged  nor  proved,  and 
it  has  been  held  that  the  mere  fact  that  the  rate  of  interest 
is  excessive  is  no  ground  for  relief  unless  it  is  shown  that  the 
lender  was  in  a  position  to  dominate  the  will  of  the  borrower. 
In  the  absence  of  any  proof  to  that  effect  I  must  hold  that 
the  parties  are  bound  by  the  contract,  and  that  the  plaintiffs 
must  pay  the  amount  found  due  upon  the  strength  of  the  deed. 
No  objection  has  been  taken  before  me  to  the  calculations 
made  by  the  Court  of  first  instance,  and  I  accordingly  accept 
the  appeal  and  setting  aside  the  decree  of  the  lower  Appel- 
late Court  restore  that  of  the  Court  of  first  instance.  I 
direct  the  parties  to  bear  their  own  costs  in  all  the  Courts. 

Appeal  accepted. 


(1)  (189G)  /.  L.  R.  19  All  39  (P.  C.)  (Mathura  Das   v.   Raja  Xarindar 

Bahadur). 

(2)  5  P.  R.  1916  (Mota  Singh  v.  Bishen  Singh). 
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No.  32. 

Before  Hon.  Mr.  Justice  LeRossignol. 

FAKIR,  &c—  (Defendants)— APPELLANTS, 

Versus 

WAZIR  KHAN,  &c.— (Plaintcffs)  —  RESPONDENTS. 

Civil  Appeal  No.  2279  of  1916. 

Landlord  and  tenant — occupancy  tenant — whether  denial  of  landlord's 
title  causes  a  forfeiture  of  the  tenancy. 

In  a  previous  suit  by  the  landlords  in  the  Revenue  Court  for  enhance- 
ment of  rent  the  occupancy  tenants  denied  the  relationship  of  landlord  and 
tenant  and  claimed  to  be  full  owners.  The  Revenue  Court  thereon  referred 
the  parties  to  a  Civil  Court  and  the  plaintiffs  relying  on  the  denial  of  the 
defendants'  occupancy  status  sued  for  their  ejectment  on  the  ground  that  they 
were  trespassers.  The  defendants  then  admitted  that  they  had  only  an 
occupancy  statu*. 

Held,  that  the  denial  of  the  landlords'  title  should  not  in  the  circum- 
stances of  the  case  be  held  to  causs  the  forfeiture  of  the  tenants'  occupancy 
rights. 

43  P.  W.  R.  1912  (1),  65  P.  R.  1885  (2),  7.  L.  R.  6  Cal*  55  (3),  and 
436  (4)  8  Cal.  L.  R.  150  (5),  80  P.  W.  R.  1910  (6),  I.  L.  R.  34  Cal.  922  (7), 
2  Cal.  W.  A7.  292  (8),  and  755  (9),  I.  L.  R.  34  Mad.  161  (165)  (10),  and  24 
Cases  181  (111,  distinguished. 

Second  appeal  from  the  decree  of  Major  R.  W-  E.  Knollys, 

District  Judge,  Hoshiarpur,  dated  the  2nl  June  1916. 
Zia-ud-Din,  for  Appellants. 
Fazli-Hussain,  for  Respondents- 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

13th  June  1917.  LeRossignol,   J. — In   appeals    2279 — 2281    the   facts    are 

the  same. 

The  plaintiffs  asserting  that  they  were  landlords  and 
defendants  occupancy  tenants  sued  in  the  Revenue  Courts  for 
enhancement  of  rent  and  were  met  with  the  defence  that  the 
defendants  were  of  higher  status  than  occupancy  tenants,  were 
in  fact  full  owners. 


(1)  43  P.  W.  R.  1912  (Muhammad  Badar  Khan  v.  Chiragh  Shah). 

(2)  65  P.  R.  1SS5  (Rhani  v.  Bhag  Mai). 

(3)  (1880)  I.  L.  R.G  Cal.  55  (Sutyabhama  v.  Krishna  Chunder). 

(4)  (1880)  /.  L.  R.  6  Cal.  436  (Mozhuruddin  v.  Gobind  Chunder). 

(5)  (1881)  8  Cal.  L  R.  150  (Shumsher  Ali  v.  Doya  Bibi). 

(6)  80  P.  W  R.  1910  (Sayad  Jalal  Din  v.  Ramzan). 

(7)  (1907)  7.  L.  R.  34  Cnl.  922  (Khater  Mistri  v.  Satruddi  Khan). 

(8)  (1898)  2  Cal.  W.  N.  292  (Sreemutty  Mon-Mohini  v.Kalidas). 

(9)  (1898)  2  Cal.  W.  A.  755  (Nilmadhab  Bose  v.  Ananla  Ram). 

(10)  (1910)  7.  L.  /?.  34  Mad.  161  (165)  (Padmanabhaya  v.  Ranga). 

(11)  (1914)  24  Indian  Cases  181  (Shashi  Bhutan  v.  Ravi  Sebak). 
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The  Revenue  Court  referred  the  plaintiffs  to  a  Civil  suit 
and  the  plaintiffs  relying  on  the  denial  of  the  defendants' 
occupancy  status,  sued  for  their  ejectment  on  the  ground  that 
they  are  trespassers. 

The  first  Court  found  that  defendants  had  only  occupancy 
right  and  no  proprietary  status,  (indeed  the  defendants  did 
not  insist  in  the  Civil  Court  on  proprietary  status  alone)  and 
very  rightly  gave  the  plaintiffs  a  declaratory  decree,  but  the 
District  Judge  on  appeal  decreed  the  defendants'  ejectment  on 
the  ground  that  inconsistent  pleas  could  not  be  permitted  and 
he  referred  to  24  L  C.  181  (1).  In  the  face  of  plaintiffs' 
admission  he  held  defendants  to  be  mere  trespassers. 

In  support  of  the  decree  of  the  lower  Appellate  Court 
respondents'  learned  counsel  has  referred  to  the  following 
authorities  : — 

_  „  .„.~  ,„s  but;  none  of  these  authorities  is  exactly 

43  P.  W.  R.  1912  (2)  .  *■**■■««. 

65  P.  R.  1885(3)  m  point,  the  occupancy   tenant   of  the 

6  Cal.  page  55  (4>  Punjab  is  more  than  a  mere  permanent 

6  Cal.  page  436  (5)  .  "  ,       .  ..,..,,, 

8  C.  L.  R.  page  150  (6)        tenant,    he   is    an    individual    who     in 

80  P.  IT .  R.  1910  (7)  many  cases  should  have  been  the  land  - 

34  Cal.  page  922  (8)  J 

2  C.  W.  N.  page  755  (10)      lord  and  he  enjoys  a  permanent  tenancy 
2C.  W.  N.  page  292  (9)  u.     .  .  ...  ■,...  . 

34  Mad.  naee  165  Cll>>  subject  to  certain  conditions,  at  a  conces- 

sion rent. 
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34  Mad,  page  165  (11) 


The  Transfer  of  Property  Act  does  not  apply  to  this 
Province  and  there  is  no  statutory  law  enjoining  forfeiture  in 
cases  of  this  kind.  No  doubt  the  English  rule  of  forfeiture  is 
applied  in  this  Province  in  the  case  of  ordinary  tenancies  and 
(even  in  the  case  of  permanent  tenancies  on  a  rack  rent  and 
when  the  denial  of  the  landlord's  right  admits  of  no  other 
remedy),  but  in  the  case  of  an  ordinary  tenancy,  the  forfeiture 
involves  no  loss  to  the  tenant  but  the  loss  of  notice. 

The  present  case  however  involves  much  more  loss  to 
the  tenants  than  the  forfeiture  of  the  right  to  notice  and  must 
be  decided  in  accordance  with  equity  and  good  conscience. 


(1)  (1914)  24  Indian  Cases  181  (Shashi  Bhusan  v.  Ram  Sebak). 

(2)  43  P.  W.  R.  1912  {Muhammad  Badar  Khan  v.  Chira<,h  Shah), 

(3)  65  P.  R.  1885  ;Bhani  v.  BhagMal). 

«4)  '1880j  I.  L.  R.  SCal.  55  {Sutyabhama  v.  Krishna  Chunder). 
(.5)  (1880)  1  L.  R.  6  Cal.  4315  (Mozhuruddin  v.  Gobind  Chunder). 

(6)  (1881)  8  Cal.  L.  R.  150  (Shumsher  AH  v.  Doya  Bibi), 

(7)  80  P.W.  R.  1910  (Sayad  Jalal  Din  v.  Ramzan). 

(8)  (1907)  /  L.  R.  34  Cal.  !>22  (Khaler  Mistri  v.  Satruddi  Khan). 
(.9)  U8S8)  2  Cal,  W.  N.  292  (Sreemutly  Mon-Mohini  v.  Kalidas;, 

(10)  (1898;  2  Cal.  IV  A'.  755  (Nilmadhab  Bose  v.  Ananta  Ram). 

(11)  (1910>  1.  L.  R-  34  Mad.  161  (165)  (Padmanabhaya  v.  Ranga). 
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The  action  of  the  defendants  was  of  course  one  of  sheer 
folly,  bat  they  appear  to  have  been  the  victims  of  worthless 
legal  advice  and  I  note  that  in  the  first  Court  they  admitted 
before  judgment  that  they  had  only  an  occupancy  status. 

In  the  circumstances  the  first  Court's  decree  declaring 
the  status  of  parties  was  a  very  proper  decree  and  accepting 
the  appeal  I  restore  that  decree,  but  defendants  must  pay  all 
oostfl  throughout. 

Appeal  accepted. 


No    33. 

Before  Hon.  Mr.  Shah  Din,  Chief  Judge. 

FIRM  SURJ  AN -SINGH  BUDH  SINGH— (Defendant)— 

APPELLANT, 

Versus 

FIRM  PRAG  DAS-MANGAL  SAIN— (Plaintiff)— AND 

FIRM  ATMA  RAM-RAM  KISHAN  — (Defendant)  — 

RESPONDENTS. 

Civil  Appeal  No.  1930  of  1916. 

Civil  Proccdurt  Code,  Act  V  of  1908,  section  73  —  sale  proceeds  of 
"  moveables"  realised  by  Nazir  before  date  of  application  by  other  decree- 
holder  for  rateable  distribution. 

Held,  that  sale  proceeds  of  "  moveables  "  belonging  to  a  judgment- 
debtor  realised  and  held  by  the  Civil  Nazir,  although  assets  held  by  the 
Court,  are  not  liable  to  distribution  in  regard  to  a  person  who  has  applied 
for  execution  of  his  decree  against  the  same  judgment-debtor  after  realiza- 
tion  of  such  assets— tide  section  73  of  the  Code  of  Civil  Procedure. 

I.  L.  /?.  26  Mad.  179  (1),  and  10  Indian  Cases  527  (2),  distinguished. 

Second  appeal  from  the  decree  of  J.  A.  Boss,  Esquire,  District 
Judge,  Ludhiana,  dated  the  6th  April  1916. 

Durga  Das,  for  Appellant. 
Bindra  Ban,  for  Respondent. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  :— - 

;thJuly\$l7-  Shah  Din,    C.    J. — The    facts   of    this   case   are   correctly 

stated  by  the  Senior  Subordinate  Judge  in  his  judgment,  dated 
the  24th  July  1015,  and  it  is  unnecessary  to  repeat  them  here. 
The  District  Judge  has  confused  the  two  firms  Prag  Das* 
Mangal  Sain  of  Delhi  ard  Surjan  Singh- Budh  Singh  of  Amritsar, 

(1)  (1902)  I.  L.  R  26  Mad.  179  (Ramanalhan   Chettiar  v.  Subramania 

Sastrial). 
2)  (1911)10    Indian  Caste    527    (Maharaja   of   Burdwan   v.    Apfuba 

Krishna). 


April,  1918.  ]  CIVIL  JUDGMENTS-No.  33. 
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and  has  in  several  places  in  his  judgment  mentioned  the 
name  of  the  former  in  place  of  the  latter  firm.  The  suit 
out  of  which  the  present  appeal  has  arisen  was  brought  by  the 
firm  of  Prag  Das-Mangal  Sain  and  not  by  that  of  Surjan  Singh- 
Budh  Singh,  as  has  been  erroneously  stated  by  the  District 
Judge ;  the  Senior  Subordinate  Judge  gave  a  decree  to  the 
plaintiff  firm,  and  an  appeal  from  that  decree  was  preferred 
to  < be  District  Judge,  not  by  Prag  Das-Mangal  Sain,  but  by 
Surjan  Singh-Budh  Singh.  The  confusion  between  the  names 
of  the  two  firms  and  the  wrong  statement  of  some  of  the  facts 
nf  the  case  by  the  District  Judge  has  not,  however,  affected 
the  decision  of  the  case  on  the  merits,  as  the  District  Judge 
has  concurred  with  the  Senior  Subordinate  Judge  in  holding 
that  on  the  5th  December  1914  when  the  plaintiff  firm  Prag 
Das-Mangal  Sain  made  an  application  for  execution  in  the 
Court  of  the  District  Judge,  Ludhiana,  tLe  sale- proceeds  of 
the  property  of  the  judgment-debtors  (the  firm  of  Atma  Ram- 
Ram  Kishau)  were  not  "  assets"  that  had  been  "  received" 
by  the  Court  within  the  meaning  of  section  73,  Civil  Proce- 
dure Code. 

The  sole  question  for  decision  in  this  appeal  is  whether 
the  view  of  the  Courts  below  on  this  point  is  correct.  A 
reference  to  the  execution  record  shows  that  "  moveables  " 
belonging  to  the  judgment-debtors  were  sold  by  auction  by 
the  Civil  Nazir  on  different  dates  from  the  13th  November 
to  1st  December  1 9  14.  or  to  be  more  precise,  the  auction  sales 
were  held  on  the  loth  14th,  16th,  18th,  19th,  20th,  2 1st,  23rd 
and  30th  November  and  on  the  1st  December,  and  on  each 
of  these  dates  the  Civil  Nazir  drew  up  a  list  of  the  goods  sold 
and  of  the  prices  realised  showing  the  total  receipts  for  each 
date  separately.  Now,  it  is  quite  clear  that  since  the  property 
sold  consisted  exclusively  of  "  moveables,"  which  were  sold 
separately  on  eaoh  of  the  dates  mentioned  above  and  the  price 
realised  for  each  lot  was  received  and  entered  separately  in 
the  lists  prepared  by  the  Civil  Nazir  on  each  date,  the  total 
receipts  realised  at  the  auction  sales  of  the  1 3th  November  to 
l&t  Deoember  1  '14  and  before  the  5ih  December  1914,  on  which 
date  the  firm  of  Prag  Das-Mangal  Sain  made  their  application 
for  execution  in  the  Court  of  the  District  Judge,  Ludhiana, 
were  "  assets  held  by  the  Court "  within  the  meaning  o 
section  73,  Civil  Procedure  Code.  The  plaintiff  firm  is  only 
entitled  to  a  rateable  distribution  of  the  assets  of  the  judgment- 
debto  rs  if  such  assets  were    received   by    the    Court    after   the 
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said  plaintiff  firm  had  applied  for  execution  of  its  decree.  The 
District  Judge  has  held,  and  held  correctly,  that  the  assets 
in  the  hands  of  the  Civil  Nazir  must  be  regarded  as  assets 
held  by  the  Court,  for  the  simple  reason  that  the  Civil  Nazir 
was  in  possession  of  the  assets  as  an  officer  of  the  Court  and 
not  on  his  own  account;  and  upon  that  view  of  the  case,  there 
can  be  no  question  that  the  total  receipts  realised  by  the 
Nazir  before  5th  December  1914  were  assets  to  the  rateable 
distribution  of  which  the  plaintiff  firm  can  lay  no  claim. 
I.  L.  B.  26  Mad,  179  (1)  and  10  Indian  Cases  527,  (2)  which 
are  relied  upon  by  the  pleader  for  the  plaintiff  firm,  were 
cases  in  which  the  property  sold  at  the  Court  auction  was 
"  immoveable  property  "  which,  for  reasons  given  in  the  judg- 
ments in  those  cases,  is  governed  by  a  different  set  of  considera- 
tions from  those  that  would  govern  moveable  property, 
consisting  of  shop  goods,  etc.,  that  was  sold  in  the  present  case. 
I  therefore  hold  that  the  plaintiff  firm  is  not  entitled  to 
claim  rateable  distribution  under  section  73,  Civil  Procedure 
Code,  in  respect  of  the  sale-proceeds  which  were  in  the  hands 
of  the  Civil  Nazir  before  the  5th  December  1914.  A  reference 
to  the  lists  prepared  by  the  Civil  Nazir  from  the  13th  Novem- 
ber to  1st  December  1914  shows  that  on  the  latter  date  he 
had  realised  the  whole  of  the  sale  moneys  except  a  sum  of 
Pis.  150  ;  and  it  follows  that  the  plaintiff  firm  has  a  right  to  a 
pro  rata  share  in  that  amount  only,  1  accordingly  accept  this 
appeal  set  aside  the  judgment  and  decree  of  the  District  Judge 
and  in  lieu  thereof  give  the  plaintiff  firm  a  decree  for  a  pro 
rata  share  of  Rs.  150.  The  exact  amount  due  to  the  plaintiff 
firm  will  be  calculated  in  execution.  The  defendant  firm  is 
entitled  to  costs  throughout  as  it  never  objected  to  the  plain- 
tiff firm  claiming  a  rateable  di>tribution  in  regard  to  the  sum 
of  Rs.  150. 

Appeal  accepted. 

No.  34. 

Before  Hon.  Mr.  Shah  Din,  Chief  Judge. 
KAPUR  CHAND— (Plaintiff)— APPELLANT, 

Versus 
NAPJNJAN  LAL  — (Defendant)— RESPONDENT. 
Civil  Appeal  No.  2107  of  1910. 
Indian  Limitation  Act,  IX  of  1908,  section  I'd— acknowledgment— deposi- 
tion to  a  Court  in  another  case—r>ot  signed  by  defendant  or  by  his  agent. 


(1)  (,1902)  I.  L.  R.  26  Mad.  179  (Ramanathan   Chettiar  v.  Subramania 

Sastrial). 

(2)  (1911j  10  Indian  Cases  527  (Maharaja  of  Burdwanv,Apruba  Krishna). 
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Held,  following  194  P.  W.  R.  1911  (1)  that  a  deposition  made  by  the 
defendant  in  another  case  which  was  not  signed  by  him  or  his  duly  authoris- 
ed agent  did  not  fulfil  the  requirements  of  section  19  of  the  Limitation  Act. 

122  (2)  and  145  P.  R.  1889  (3)  and  16  P.  R.  1891  (4),  distinguished. 

Second  appeal  from  the  decree  of  Lieutenant-Colonel  B.  0.  Roe, 

Additional  District  Judge,  Karnal,  at  Ambala,  dated  the  17  th 
June  1916. 

Tek  Chand  and  Sangam  Lai,  for  Appellant. 

Moti  Sagar,  for  Respondent. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — 

Shah  Din,  C.  J. — The  sole  question  for  decision  in  this  24</i  July  1917. 
second  appeal  is  whether  the  defendant-respondent  can  be 
held  to  have  made  a  valid  acknowledgment  of  liability  in 
respect  of  the  promissory  note  sued  upon  by  the  phuntiff- 
appellant  within  the  meaning  of  section  19  of  the  Limitation 
Act— 

(a)  in  the  deposition  made  by  the  defendant  on  the  30th 
June  1913  before  Mr.  LeRossignol,  Divisional  Judge  of  Ambala, 
in  Appeal  No.  263  of  1913,  Munna  Lai  and  another  versus 
Narinjan  Lai ;  and 

(6)  in  the  written  statement  filed  by  the  defendant  on  the 
2nd  July  1912  in  original  suit  No.  47  of  1912,  Munna  Lai  and 
another  versus  Narinjan  Lai. 

As  regards  the  deposition  made  by  the  present  defendant 
before  Mr.  LeRossignol  on  the  30th  June  1913,  it  is  not  signed 
by  the  defendant  or  by  an  agent  duly  authorised  by  him  in 
this  behalf ;  and  the  case  of  Allah  Litta  versus  Karam  Chand 
reported  as  No.  194  P.  W.  B.  191 1  (1)  is  authority  for  holding 
that  the  deposition  in  question  does  not  fulfil  the  requirements 
of  section  19  of  the  Lmitation  Act.  In  support  of  his  con- 
tention that  the  defendant's  deposition,  though  not  signed  by 
him,  must  be  held  to  contain  a  valid  acknowledgment  of  liabili- 
ty as  required  by  section  19  aforesaid,  the  learned  pleader 
for  the  plaint  iff -appellant  has  relied  on  Nos.  122  (2)  and  145 
P.  B.  1889  (3)  and  16  P.  R.  1891  (4).  These  rulings  have 
no  material  beatiug  on  the  point  before  me  which  is  directly 
covered  by  the  decision  in  the  case  of  Allah  Litta  versus  Karam 
Chand  above  referred  to.     I   hold  therefore,  that  the  deposition 

(1)  194  P.  W.  R.  1911  (Al'ah  Ditto  v.  Karam  Chand). 

(2)  122  P.  R.  1889  {Ram  Ditta  v.  lbrahim-ud-Din). 

(3)  115  P.  R.  188y  (Gul  Muhammad  v.  Akbar  Yusuf). 

(4)  16  P.  R.  1891  {Jeva  v.  Chamari), 
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of  the  defendant-respondent,  dated  the  30th  June  1 913,  does 
not  amount  to  a  proper"  acknowledgment  of  liability  by  the 
defendant  and  cannot  save  limitation. 

As  regards  the  second  contention,  viz  ,  that  the  pleas  of 
the  defendant  in  the  case  of  Alunna  Lai  ci7id  another  versus 
Narinjan  Lai  contain  a  valid  acknowledgment  of  liability,  I 
have  ro  hesitation  in  agreeing  with  the  District  Judoe  that 
this  contention  is  wholly  untenable.  .All  that  the  second  plea 
of  the  defendant,  on  which  reliance  is  placed,  means  is  that 
the  defendant  wanted  the  plaintiffs  to  produce  the  promissory 
note  to  which  reference  was  made  in  the  concluding  sentence 
of  their  plaint.  No  specification  of  the  promissory  note  is 
contained  either  in  the  plaint  or  in  the  pleas,  fo  that  it  is 
impossible  to  say  whether  the  promissory  note  referred  to 
therein  was  the  promissory  note  which  is  now  sued  upon.  The 
mere  fact  that  the  defendant  called  r.pon  the  plaintiffs  to 
produce  the  prcmissoiy  rote  adverted  to  in  tie  plaint  is  in- 
sufficient to  establish  an  acknowledgment  of  liability  in  respect 
of  the  promissory  note  which  is  the  foundation  of  the  present 
claim. 

For  these  reasons  I  maintain  the  judgment  and  decree   of 
the  District  Judge  and  dismiss  the  appeal  with  costs- 

Appeal  dismissed. 


No  35. 

Before  Hon.  Mr.  Justice  Leslie  Jones. 

NAKDU  AND  OTHERS— (Defendants)— APPELLANTS, 

Versus 
PUNJAB  SINGH  AND  OTHERS— (Plaintiffs)— 
RESPONDENT-. 
Civil  Appeal  No.  593  of  1917. 
Custom — Alienation— tillage  common    land-  Abadi   deh  — ilauza   Tuto 
Mazara— district  Hoshiarpur— right  of  non-proprietors  to  sell  their  sites. 

Held,  that  a  custom  had  been  established  according  to  which  the  non- 
proprietors  of  Mauza  Tuto  Mazara  in  the  Hoshiarpur  district  have  the  right 
to  sell  their  sites. 

9  P.  R.  1882  (1)  and  13  (2)  and  50  P.  R.  1889,  (3)  referred  to. 

Second  appeal  from  the  decree  of  t\  W.  Kennawaij,  Esquire, 
District  Judge,  Eoshiarpnr,  dated  the  28th  November  1916. 

Madan  Gopal,  for  Appellants. 

Vaughan,  for  Respondents- 


(1)  9  P.  R  1882  (Ramji  Das  v.  Uamir  Chand). 

(2)  13  P.  R.  1889  (Maya  Das  v.  Jan  Muhammad). 

(3)  50  P.  R,  1889  (Khudayar  v.  Kapur  Singh). 
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The  judgment  of  the  learned  Judge  was  as  follows  : — 

Leslie  Jones,  J. — The  facts  of  this  case  are  briefly  as  11th  Oct.  1917. 
follows: — Defendants  Nos-  1  and  2,  who  are  Khatris,  sold  the 
house  and  site  in  dispute  to  defendant  No.  3,  a  Brahman,  who 
resold  2/3rd  to  defendants  Nos.  4  and  5  who  are  comparatively 
recent  proprietors.  The  plaintiffs  are  Jats  ;  and  they  sued 
for  the  dispossession  of  the  vendees,  alleging  that  defendants 
Nos.  1  and  2  had  no  light  of  alienation.  The  Munsif  held 
that  Tuto  Mazara  where  the  property  in  dispute  is  situate  is 
not  a  qasba  but  a  village  and  that  the  right  of  alienation  of 
sites  by  the  non-proprietary  body  is  not  established.  The 
District  Judge  concurred  in  this  finding,  but  granted  a  certi- 
ficate on  the  poi/st  of  custom-  On  the  basis  of  that  certificate 
the  alienees  have  preferred  a  second  appeal  to  this  Court. 

It  may  be  remarked  at  the  outset  that  having  regard  to 
the  fact  that  the  alienees  who  are  themselves  village  pro- 
prietors and  the  plaintiffs  have  m  better  title,  having  failed 
to  establish  the  claims  which  they  set  up  (a)  that  they  were 
the  original  owners  of  the  site  and  (b)  that  the  site  belonged 
to  their  I'atti,  they  ought  not  to  have  obtained  a  decree  for 
more  than  joint  possession. 

As  regards  the  merits  of  the  case,  the  District  Judge  was 
evidently  in  considerable  doubt  as  to  whether  on  the  evidence 
adduced  he  ought  not  to  have  found  that  a  custom  of  right 
of  alienation  was  established,  and  the  finding  at  which  he 
arrived  was  based  mainly  on  a  comparison  of  the  facts  of  this 
case  with  those  detailed  in  13  P.  B.  1889  (I)  and  50  P.  B. 
1889  (2;.  In  the  earlier  of  those  cases  evidence  has  been 
adduced  regarding  31  sales  and  26  mortgages  ;  in  the  second 
case  97  deeds  had  been  filed  of  which  20  specifically  referred 
to  the  site  as  included  in  the  sale,  but  in  none  was  the  sale- 
deed  registered,  although  in  many  of  them  registration  was 
compulsory  by  law.  In  the  present  case  according  to  the 
District  Judge  documentary  evidence  regarding  32  sales  and 
49  mortgages  and  gifts  was  put  forward. 

The  documents  on  the  record  relate  to  27  sales,  5  mort- 
gages with  possession,  36  mortgages  without  possession,  5 
gifts  and  2  agreements  regarding  rights  in  such  property. 
The  District  Judge  thought  that  in  the  present  case  the 
evidence  could  not  be  said  to  be  stronger  than  that  under 
consideration  in  the  cases  of  1889 

(1)  13  P.  R.  1889  {Maya  Das  v.  Jan  Muhammad), 
{2)  50  P.  R.  1889  {Klmdayar  v.  Kapur  Singh). 
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Of  the  sales  now  under  consideration  12  have  been  register- 
ed, and  there  is  no  case  in  which  registration  was  not  obtained 
where  it  was  compulsory. 

Though  there  may  be  some  Jat  non-propi'ietors  in  the 
village  the  main  proprietary  body  is  admittedly  Jat  and  it 
has  not  been  suggested  that  any  of  the  sales  which  were 
effected  in  favour  of  Brahmans  were  of  doubtful  value  because 
those  Brahmans  were  members  of  the  proprietary  body.  There 
is  only  one  sale  which  is  in  favour  of  a  Jat  and  there  are  only 
three  sales  effected  by  Jats.  All  the  rest  are  sales  effected 
by  obvious  menials  such  as  Chamars,  potters,  barbers,  black- 
smiths and  carpenters  in  favour  of  other  persons  of  similar 
class  or  by  persons  who  are  presumably  non-proprietors,  and 
even  residents  of  other  villages. 

Again,  in  the  great  majority  of  cases  the  sales  refer  not 
merely  to  a  house  or  even  materials  but  to  the  site  itself. 
Indeed  there  are  constant  references  to  the  fact  of  a  courtyard 
being  also  sold ;  and  in  some  cases  the  sales  relate  even  to 
vacant  sites  There  is  not  a  single  case  fiom  which  it 
could  be  inferred  that  the  intention  was  to  sell  the  materials 
only. 


The  question  now  in  dispute  came  before  the  Courts  in 
]  880  and  it  was  then  held  by  the  Munsif,  an  Extra  Assistant 
Commissioner,  that  the  right  of  alienation  by  the  non-pro- 
prietary body  was  fully  established.  The  District  Judge  has 
stated  that  he  is  not  prepared  to  attach  much  importance  to 
this  decision,  partly  because  it  is  that  of  a  Munsif  and  was 
not  carried  on  appeal  to  a  higher  Court,  and  partly  because 
he  regarded  it  impossible  that  any  number  of  instauces  suffi- 
cient to  prove  such  a  custom  could  have  been  put  forward  in 
that  year.  He  has  also  referred  to  two  later  decisions  as 
weakening  the  value  of  the  decision  of  1 880. 

1  am,  however,  unable  to  see  how  the  cousidered  decision 
of  1880  is  affected  by  the  later  cases  in  which  the  question 
of  the  right  of  alienation  was  not  in  issue.  Both  of  them 
related  to  cases  in  wl.ich  the  proprietors  were  suing  to  eject 
trespassers  who  had  taken  possession  of  abandoned  sites. 

Nor  do  I  think  that  the  decision  of  1880  has  been  ap- 
preciated at  its  true  value.  In  that  case  a  house  had  been  in 
possession  of  a  Brahman  family  for  many  years.  The  direot 
line  becoming  extinct,  the  house  was  sold  to  certain  Jat  pro- 
prietors by  the  collaterals   of  the   last   occupant.     Other   Jats 
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obtained     forcible     possession    and    the    vendees     accordingly 
brought  the  suit. 

Amongst  other  lines  of  defence  it  was  pleaded  that  non- 
proprietors  could  not  alienate  their  sites,  and  a  local  com-  . 
mission  issued  with  the  result  that  the  Munsif  who  wrote  a 
clear  and  careful  judgment,  cime  to  a  confident  finding  that 
the  right  of  alienation  was  fully  established.  He  did  not 
rely  only  on  the  instances  cited  but  had  before  him  the  state- 
ments of  three  lambardars  to  the  effect  that  the  non-proprietary 
body  had  a  full  right  of  alienating  their  sites  ;  aud  he  remarked 
in  his  judgment  that  ultimately  this  plea  was  given  up  by 
the  then  defendants.  It  is  to  be  noted  that  one  of  the  said 
lambardars  was  the  father  of  one  of  the  plaintiffs  in  the  present 
case. 

This  being  so,  it  is  perhaps  not  surprising  that  the  defen- 
dants who  failed  to  establish  their  other  pleas,  should  not 
have  carried  the  case  to  a  higher  Court  on  the  point  of  custom ; 
and  it  appears  to  me  that  the  judgment  loses  none  of  its  force 
merely  because  it  was  not  affirmed  on  appeal.  There  was, 
then,  in  i880  a  direct  challenge  to  the  rights  of  the  proprietary 
body  as  a  whole,  and  I  do  not  think  that  it  would  be  legitimate 
to  assume  that  the-  numerous  alienations  which  have  since 
taken  place  were  effected  with  the  couseut  of  the  proprietors, 
tacit  or  otherwise.  The  traffic  in  open  sites  points  directly 
to  a  contrary  conclusion.  It  appears  to  me  rather  that  at 
least  since  188u  the  rights  of  the  non-proprietary  body  in 
matters  of  alienation  have  been  recognised  as  valid  and  un- 
assailable. 

Although,  moreover,  the  lower  Courts  have  concurred  in 
holding  that  Tuto  Mazaia  is  not  a  town  or  a  qasba  but  is  still 
a  village,  it  is  one  of  considerable  size,  and  it  has  a  bazar.  No 
doubt,  as  the  District  Judge  points  out,  it  does  not  appear  in 
the  list  of  principal  towns  and  villages  in  the  Hoshiarpur 
District,  as  shown  in  a  comparatively  recent  map  prepared 
by  a  late  Deputy  Commissioner.  But  it  is,  nevertheless,  the 
kind  of  place  in  which  it  might  be  reasonably  expected  that 
a  custom  of  disposition  by  non-proprietary  body  would  estab- 
lish itself. 

No  douht,  again,  there  is  no  provision  in  the  Wajib-ul-arz 
of  Tuto  Mazara  relating  to  the  power  of  non-proprietary 
residents  to  make  valid  transfers  of  their  houses  by  sale,  but 
the  same  thing   was  t>  ue   in  the    well-known   case    of  Bilgah, 
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a  village  of  the  neighbouring  Jullundur  District,  9  P.  K, 
)882  (1).  In  that  case  there  was  evidence  to  show  that 
formerly  a  non -proprietary  resident  had  no  such  power.  There 
were  102  cases  there  in  which  transfers  of  their  houses  had 
been  made  by  non- proprietary  residents  and  in  only  eight  of 
them  had  disputes  arisen.  The  best  that  could  be  said  of  the 
decision  of  these  disputes  was  that  on  the  whole  they  were  in 
favour  of  the  right  of  the  non-proprietary  residents.  It  was 
remarked  "  that  the  village  had  much  increased  under  British 
"  rule  and  is  now  more  like  a  qasba  than  an  ordinary  agri- 
"  cultural  village,  and  a  practice  has  grown  up,  and  has  for 
"  a  long  time  pievailed,  for  the  non- proprietary  residents  to 
"  sell  their  houses  without  the  consent  of  the  proprietors  of 
"  the  sites  ;  but  it  is  usual  in  these  cases  for  the  vendor  or 
"  vendee  on  the  occasion  of  a  sale  to  pay  a  small  fee  or  nazar 
"  to  the  proprietor  of  the  site  in  recognition  of  his  proprietary 
"  right  and  to  prevent  disputes  arising." 

The  present  case  is  stronger  in  that  theie  is  no  allegation 
that  the  non-proprietors  pay  such  nazars ;  and  there  has  only 
been  one  dispute  in  which  the  contesting  proprietors  conspic- 
ously  failed.  Tuto  Mazara  is  certainly  much  smaller  than 
Bilgah  but  here  as  there  a  practice  may  well  have  grown  up, 
and  h>ive  for  a  long  time  prevailed,  according  to  which  the 
non-proprietors  have  acquired  the  right  which  they  have  so 
long  asserted ;  and  in  my  opinion  the  statement  of  the  lambar- 
dars  in  1830  is  an  exceedingly  strong  proof  that  the  said 
custom  was  already  recognisea  in  that  year. 

Accoidingly  I  hold  that  in  the  case  of  Tuto  Mazara  the 
right  of  the  non  proprietors  to  sell  their  sites  is  established 
by  the  evidence  on  the  record.  I  therefore  accept  the  appeal 
and  dismiss  the  plaintiffs'  suit  with  costs  throughout. 

Appeal  accepted. 


No.  36 

Before  Hon.  Mr.  Justice  LeRossignol. 

SARDARA— (Defendant)— APPELLANT, 

Versus 

KAURA  RAM,  Ac— (Plaintiffs)—  RESPONDENTS. 

Civil  Appeal  No-  631  of  191 1. 

Muhammadan  Laic — mortgage  of  minor's   property   by    de  facto   guar- 
dian—"principle  of  restitution  by  minor  plaintiff  whether  applicable   when 


(1)  9  P.  R.  1882  {Ramji  Das  v.  Hamir  Chand). 
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the  minor  is  the  defendant,  having  gained  possession  under  the  summary 
procedure  for  redemption  of  mortgages— Redemption  of  Mortgages  (Punjab) 
Act  II  o/1913,  section  12. 

Held,  that  the  principle  that  a  Muhammadan  minor  if  he  come3  into 
Court  to  challenge  an  alienation  made  by  a  de  facto,  but  not  a  de  jure, 
guardian  must  before  re-entry  restore  to  the  alienee  all  the  benefits,  that 
he  personally  has  derived  from  the  alienation  is  applicable  to  a  suit  brought 
under  section  12  of  the  Redemption  of  Mortgages  Act  by  the  mortgagee 
against  a  minor  who  has  obtained  possession  under  the  summary  procedure 
of  that  Act. 

33  P.  R.  1912  (1),  referred  to. 
Sscond  appeal    from   the   decree   of   A     E     Martineau,    Esguire, 
District  Judge,  Shahpur,  at  Sargodha,  dated  the  22nd  Novem- 
ber 1916 

Nanak  Chand,  for  Appellant. 

Mukand  Lai,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

LeRgssignol,  J. — The  facts  of  this  case,  which  appear  15th  Nov.  1917. 
to  be  one  of  first  impression  are  that  the  father  of  defen- 
dant Sardara  mortgaged  land  with  possession  to  plaintiffs  in 
Rs.  193-8-0  After  the  father's  death,  the  minor's  mother  as 
de  facto  guardian  of  her  son,  created  an  additional  mortgage  of 
Rs.  160  on  the  land. 

As  the  result  of  an  application  by  Sardara  under  Act  II 
of  1913  which  provides  a  summary  procedure  for  the  redemp- 
tion of  mortgages  in  the  Punjab,  the  Collector  ordered  redemp- 
tion to  take  pi. ice  on  payment  of  Rs  193-8-0  only  and  Sardara 
on  depositing  that  sum  was  duly  placed  in  possession. 

This  suit  was  then  instituted  by  the  mortgagee  under 
section  12  of  Act  II  of  1913.  The  law  applicable  to  cases 
wherein  a  de  facto  but  not  a  de  jure  guardian  has  dealt  with 
a  Muhammadan  minor's  property  has  now  been  settled  by  a 
laige  number  of  rulings  of  this  Court  which  are  resumed  in 
P.  R.  33  of  1912  (L),  and  the  principle  followed  is  that  the 
alienee  of  such  property  cannot  enforce  the  alienation  against 
the  minor,  but  the  minor  if  he  comes  into  Court  to  challenge 
the  alienation  must  before  re-entry  restore  to  the  alienee  all 
the  benefits  that  he  personally  has  derived  from  the  alienation — 
this  on  the  equitable  ground  that  he  who  seeks  equity  must 
do  equity  The  plaintiff  in  this  case  is  not  the  minor,  but  the 
learned  District  Judge  holds  that  the  minor  must  redeem  both 
mortgages  before  he  can  obtain   possession,   because  it  is  found 

(1)  33  P.  R.  1912  [Ram  Jawaya  v.  Hatha). 
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that  the  mother's  mortgage  was  for  the  benefit  of  the  minor 
and  that  but  for  the  Collector's  action  under  Act  TI  of  1913, 
the  minor  instead  of  being  the  defendant  would  be  the  plaintiff. 
I  think  the  learned  Judge  has  taken  the  correct  view. 
The  proceedings  under  Act  TI  of  1913  are  summary  and  in  a 
disputed  case,  neither  party  should  be  prejudiced  by  the 
Collector's  act,  when  the  matter  is  later  on  submitted  to  the 
decision  of  the  Civil  Courts. 

The  Civil  suit  arises  directly  out  of  the  Collector's  action 
and  is  not  strictly  a  suit  to  enforce  the  mortgage,  but  rather 
one  to  establish  the  rights  of  the  mortgagee  ;  it  is  a  continu- 
ation of  proceedings  in  which  the  mortgagor  first  appeared  in 
the  guise  of  a  plaintiff- 

Indeed  from  the  language  employed  in  the  Act,  it  would 
seem  that  the  suit  should  be  of  a  declaratory  character  and  in 
any  case  it  is  a  suit  for  righting  any  order  incorrectly  issued 
by  the  Collector. 

Now  had  the  Collector  not  intervened,  and  the  minor  had 
applied  to  the  Civil  Courts  for  entry,  he  would  have  obtained 
a  decree  conditional  on  payment  of  both  mortgages  and  his 
position  cannot  be  allowed  to  be  improved  by  what  turns  out 
to  be  an  erroneous  executive  order.  In  short  the  position  at 
the  time  of  the  issue  of  the  Collector's  order  must  be  borne 
in  mind  and  it  should  be  considered  what  the  order  should  have 
been. 

My  conclusion  then  is  that  the  plaintiff  is  entitled  to 
remain  in  possession  till  both  mortgages  have  been  redeemed 
and  I  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  37. 

Before  Hon.  Mr.  Justice  LeRossignol. 

WAZ1RA— (Plaintiff)- APPELLANT, 
Versus 
MUHAMMADI,  &c  —  (Defendants)  —  RESPONDENTS. 
Civil  Appeal  No.  1138  of  1917. 

Indian  Registration  Act,  XVI  of  1908,  section  35  —  illiterate  vendor 
protesting  that  he  did  not  sell  the  shamilat  inserted  in  the  deed— whether 
equivalent  to  denial  of  execution, 

Ueld,  that  where  an  illiterate  vendor  as  soon  as  the  purport  of  the  deed 
of  .sale  is  explained  to  him  protests  that  he  had  not  sold    the  shamilat,  such 
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protest  amounts   to   a   denial  of  execution  and   the  Sub-Registrar   should 
refuse  registration. 

Second  appeal  from  the  decree  of  F.  W.  Kennaway,  Esquire, 
District  Judge,  Hoshiarptcr,  dated  the  21st  of  March  1917. 

Mohammad  Iqbal,  for  Appellant, 

Ulnar  Bakhsh,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

LbRossignol,  J. — On  18th  June  1896  Wazira   plaintiff   by        2\st  Ntv.  1917, 
written  deed  sold  9  kanals  of  land  with  shamilat  to  one  Gandu. 

The  deed  was  presented  for  registration  on  the  same  day 
and  before  the  Sub-Registrar  "Wazira  stated  that  he  had  sold 
the  land  but  without  the  shamilat. 

The  Sub-Registrar  noted  the  statement  of  Wazira  but 
registered  the  document. 

The  present  suit  is  to  recover  the  shamilat  not  from  the 
original  purchaser  Gandu,  but  from  third  persons  who  are  the 
second  transferees  from  Gandu. 

The  trial  Court  decreed  for  plaintiff,  but  the  District 
Judge  dismissed  the  snit  holding  that  only  the  document  and 
not  the  Sub-Registrar's  note  could  be  looked  at  to  determine 
the  terms  of  the  transaction. 

Both  parties  agree  that  the  learned  District  Judge  is 
wrong  in  his  ratio  decidendi  and  has  obviously  overlooked  the 
provisions  of  section  92  of  the  Evidence  Act  which  allow  an 
aggrieved  person  to  establish  by  oral  evidence  that  a  document 
is  invalidated  by  mistake  or  fraud. 

The  outstanding  fact  in  the  case  is  that  Wazira  as  soon 
as  the  purport  of  the  deed  was  explained  to  him  protested 
that  he  had  not  sold  the  shamilat  and  there  can  be  no  doubt 
that  this  protest  of  his  amounted — for  he  is  illiterate — to  a 
denial  of  execution  of  the  document  produced  for  registration 
and  the  Sub- Registrar  would  have  been  well  advised  to  refuse 
registration. 

The  document  however  was  registered  and  mutation  took 
place  according  to  the  document  It  is  true  that  shamilat 
was  not  specially  mentioned  at  the  time  of  mutation,  but 
Wazira  although  present  before  the  attesting  officer  did  not 
raise  the  point.  Nor  did  he  take  any  other  steps  to  right  the 
wrong  if  indeed  any  had  been  done  him. 

The  shamilat  partition  proceedings  were  started  in  1910 
and  even  then  Wazira  did  not  raise  the  point ;  in  1913    posses- 
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sion  of  the  shamilat  in  dispute  was  given  to  defendants  but  it 
was  only  in  1916  or  nearly  three  years  later  that  Wazira 
launched  this  suit. 

Equity  aids  the  vigilant  and  it  would  at  this  stage  be  quite 
impossible  to  find  on  oral  evidence  that  the  shamilat  was  not 
sold  ;  further  the  original  vendee  has  disappeared  and  the 
present  real  defendants  are  bona  fide  purchasers  whom  Wazira 
has  permitted  to  believe  that  their  transferors  had  a  good  title 
to  convey  in  the  shamilat. 

For  these  reasons  I  think  the  suit  has  been  properly  dis- 
missed and  I  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

No.  38. 

Before  Hon.  Mr.  Justice  Shadi  Lal. 

BASHARAT,  &c. -(Defendants)  -APPELLANTS, 

Versus 

NAJIB  KHAN,  &c— (Plaintiffs)— RESPONDENTS. 

Civil  Appeal  No.  1250  of  1917. 

Indian  Evidence  Act,  I  of  1872,  section  108  -presumption  that  a  person 
not  heard  of  for  seven  years  is  dead— but  not  of  precise  period  of  death. 

Held,  that  the  provisions  of  section  108  of  the  Evidence  Act  only  raise 
a  presumption  that  a  person  who  has  not  been  heard  of  for  seven  years,  is 
dead  at  the  time  when  the  question  whether  he  is  alive  or  dead  is  raised, 
but  there  is  no  presumption  as  to  the  time  of  his  death  and  if  any  one  seeks 
to  establish  the  precise  period  at  which  such  person  died,  he  must  do  so  by 
actual  evidence. 

/.  L.  R.  31  All.  36  (1.,  and  /.  L.  R.  37  Cal.  103  (2),  referred  to,  also 
Taylor's  Law  of  Evidence. 

Second  appeal  from  the  decree  of  Lieutenant -Colonel  B.  0.  Roe, 
District  Judge,  Ambala,  dated  the  3\st  January  1917. 

Abdul  Ghani,  for  Appellants. 

Badr-ud-Din,  Knreshi,  for  Respondents 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

22nd  Nov.  1917.  Shadi  Lal,  J. — The  sole  question,  which  has    been   argued 

in  this  appeal,  is  whether  there  is  a  presumption  that  Kallu, 
the  collateral  of  the  plaintiffs,  who  was  the  original  owner  of 
the  land  ic  dispute,  died  more  than  twelve  years  prior  to  the 
institution  of  the  suit.  Now,  there  can  be  little  doubt  that 
Kallu  has  not  been  heard  of  for  more  than  twenty  years,  and 
the  learned  counsel  for  the    defendant-appellant  contends    that 

(1)  (1911)  /.  L.  R.  34  All.  36  (Muhammad  Sharif  v.  Bande  Ali). 

(2)  (1909;  I.  L.  R.  37  Cal.  103  (Narki  v.  Lal  Sahu). 
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seotion  108  of  the  Indian  Evidence  Act  raises  a  presumption 
that  a  person,  who  has  not  been  heard  of  for  more  than  seven 
years,  died  at  the  end  of  the  first  seven  yeats  of  the  period. 
To  this  contention  I  am  unable  to  accede.  The  only  rule, 
which  the  section  prescribes,  is  that  a  person,  who  has  not 
been  heard  of  for  seven  years  by  those  who  would  naturally 
have  heard  of  him  if  he  had  been  alive,  is  presumed  to  be 
dead  at  the  time  when  the  question  whether  he  is  alive  or 
dead  is  raised.  There  is  no  presumption  as  to  the  time  of  his 
death,  and  if  any  one  seeks  to  establish  the  precise  period  at 
which  such  person  died,  he  must  do  so  by  actual  evidence, 
This  view  is  in  accordance  with  the  law  laid  down  in  several 
judgments,  vide,  34  All.  page  36  (I)  and  37  Gal.  103  (2). 
To  the  same  effect  is  a  passage  in  Taylor's  Law  of  Evidence, 
which  runs  in  the   following  terms  : — 

"  Although,  however,  a  person  who  has  not  been  heard 
of  for  seven  years  is  presumed  to  he  dead,  the  law  raises  no 
presumption  as  to  the  time  of  his  death,  and  if  any  one  seeks 
to  establish  the  precise  period  during  those  seven  years  at 
which  some  parson  died,  he  must  do  so  by  actual  evidence." 

The  question  as  to  whether  Kallu  was  alive  or  dead  was 
first  raised  in  the  mutation  proceedings  taken  in  1909,  and  the 
only  presumption  permissible  under  section  108  is  that  Kallu 
was  dead  in  1909.  There  is  no  evidence  upon  the  record  which 
would  show  that  he  died  mor«  than  twelve  years  before  the 
date  when  this  suit  was  instituted. 

For  the  reasons  stated  above  I  uphold  the  decree  of  the 
lower  Appellate  Court  and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

No.  39. 

Before  Hon.  Mr.  H.  A.  B.  Rattigan,  Chief  Judge,  and 

Hon.  Mr.  Justice  Shah  Din. 

DIWAN  CHAN  D— (Defendant)— APPELLANT, 

Versus 

HAKIM  RAI  AND  ANOTHER— (Plaintiffs) -NANAK 

CHAND  AND  OTHERS— (Defendants)— RESPONDENTS. 

Civil  Appeal  No  2850  of  1915. 

Constmction  of  deed— award— allotting  property  but  restricting  power  of 

alienation  by  the  allottee  — whether  heirs  of  latter  are  bound  by  the  restrictions. 

R,  C.  and  L.  N.,  brothers,  after  the  death  of  their  father  appointed  an 

arbitrator  to  partition  between  them  their  ancestral  property,  viz.,  a  haveli  and 


(1)  (1911)  I.  L.  R  34  All.  36  (Muhammad  Sharif  v.  Bande  Ali) 

(2)  (1909)  I.  L.  R.  37  Cal.  103  (Narki  v.  Lai  Sahu), 
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a  shop.  The  arbitrator  gave  his  award  on  the  13th  September  1900  and  by 
it  gave  the  haveli  valued  at  Rs.  5,000  to  R.  C.  and  the  shop  also  valued  at 
Rs  5,000  to  L,  N.  and  provided  that  R.  C.  should  alone  be  responsible  for 
the  debts  of  the  ancestral  business  and  that  he  alone  should  recover  all 
outstandings  and  as  regards  the  shop  it  further  provided  that  in  case  L.  N. 
wished  to  sell  it  owing  to  pressing  necessity  he  must  sell  it  to  R.  C.  or  R.  C.'s 
descendants  at  the  fixed  price  of  lis.  5,000  and  that  he  should  not  be  com- 
petent to  sell  to  any  one  else.  On  16th  February  1913,  after  the  death  of 
both  R.  C,  and  L.  N.  the  heirs  of  the  latter  sold  the  shop  to  one  D.  C.  for 
Rs.  10,000  and  on  18th  April  1914  the  sons  of  R.  C.  brought  the  present  suit 
claiming  the  shop  at  the  price  fixed  in  the  arbitrator's  award.  The  lower 
Court  decreed  possession  of  the  shop  on  payment  of  Rs.  5,000. 

Held,  that  the  restrictions  placed  on  the  sale  of  the  shop  being  in  terms 
confined  to  L.  N.  and  being  in  derogation  of  an  owner's  legal  rights  were 
not  binding  on  the  heirs  of  L.  N.  and  that  the  sale  to  D.  C.  was  consequently 
valid. 

First  appeal  from  the  decree  of  Mr.  Harsukh  Rai,  Senior  Sub- 
ordinate Judge,  Amritsar,  dated  the  2nd  October  1915. 

Sheo  Narain  and  Moti  Sagar,  for  Appellant. 

Muhammad  Shafi  and  Tek  Cband,  for  Respondents. 

Tbe  judgment  of  the  Court  was  delivered  by — 

27th  Nov.  1917,  Rattigan,  C.  J — Oue  Lala  Gropi  Nath  of  Amritsar  had   two 

sons,  Lala  Ram  Chand  and  Lala  Lachhmi  Narain,  and  upon 
his  death  the  two  latter  agreed  to  effect  a  partition  of  their 
ancestral  property.  After  making  provision  for  their  mother, 
Mussammat  Vamti,  they  appointed  one  Thakar  Das  an 
arbitrator  for  the  partition  between  them  of  a  house  (or 
haveli)  and  a  shop.  The  arbitrator  gave  his  award  on  the 
13th  September  1900  and  it  was  as  follows  : — The  haveli  valued 
at  Rs.  5,000  to  go  to  Ram  Chand  and  the  shop  also  valued  at 
Rs.  5,000  to  go  to  Lala  Lachhmi  Narain;  that  Ram  Chand 
should  alone  be  responsible  for  the  debts  of  the  ancestral 
business  and  that  he  alone  should  recover  all  outstandings. 
Further  as  regards  the  shop  which  fell  to  the  share  of  Lachhmi 
Narain,  the  award  provided  that  if  Lachhmi  Narain  wished 
to  sell  it  owing  to  pressing  necessity  he  must  sell  it  to  Ram 
Chand  or  Ram  Chand's  descendants  at  the  fixed  price  of 
Rs.  5,000  and  that  he  should  not  be  competent  to  sell  it  to  any 
one  else. 

Lala  Ram  Chand  and  Lala  Lachhmi  Narain  are  both 
dead,  and  on  the  16th  February  1913  the  sons  and  widow  of 
Lachhmi  Narain  sold  the  shop,  above  referred  to,  to  Lala 
Diwau  Chand,  defendant  No.  1,  who  is  a  very  near  relative 
of  the  parties  and  who  admittedly  had   full   knowledge   of    the 
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award  of  the  arbitrator  and  the  conditions  there  laid  down 
before  he  purchased  the  shop.  Plaintiffs,  the  sons  of  Lala 
Ram  Chand,  instituted  the  present  suit  on  the  18th  April  1914 
and  after  setting  forth  in  their  plaint  the  facts  as  above  stated 
prayed  that  as  the  vendors  had  no  right  to  sell  the  shop  con- 
trary to  tbe% terms  of  the  award  and  as  such  alienation  was 
void  as  against  the  plaintiffs  a  decree  for  possession  of  the 
shop  might  be  granted  to  them  against  the  defendants  on 
payment  of  Rs.  5,000. 

Defendants  3 — 6,  vendors,  aforesaid  confessed  judgment 
in  plaintiffs'  favour  and  added  that  they  had  received  only 
Rs.  9,000  as  consideration  for  the  sale  though  the  sum  of 
Rs.  10,000  was  actually  entered  in  the  sale  deed. 

Defendant  No.  2,  Nanak  Chand,  (also  one  of  the  vendors), 
on  the  other  hand,  filed  a  written  statement  on  the  1st  February 
1915,  contesting  the  right  of  plaintiffs  to  bring  the  suit  and 
asserting  the  validity  of  the  sale  to  the  vendee. 

Defendant  No.  1,  Lnla  Diwan  Chand,  vendee,  pleaded  (1) 
that  the  suit  was  barred  by  limitation  under  article  10  of  the 
Limitation  Act ;  (2)  that  the  condition  in  the  arbitrator's 
award  restricting  the  right  of  Lachhmi  Narain  to  sell  the  shop 
except  to  Ram  Chand  and  his  heirs  at  the  fixed  price  of 
Rs.  5,000,  was  illegal  and  void,  because  : — 

(a)  the  arbitrator  exceeded  his  powers  in  laying  down 
any  such  restriction; 

(6)  the  condition  was  contrary  to  the  rules  of  law  ;  and 

(c)  was  bad  for  remoteness  as  being  too  vague  and  in- 
definite ; 

and  (3)  that  in  any  event,  the  condition  even  if  binding  upon 
Lachhmi  Narain  was  not  binding  upon  the  vendors  who  were 
the  heirs  of  Lachhmi  Narain.  He  admitted  full  knowledge 
of  the  condition  at  the  time  when  he  purchased  the  property, 
and  asserted  that  he  had  paid  the  full  consideration  of 
Rs.  10,000. 

To  clear  she  ground  we  may  here  note  that  it  is  now 
conceded  that  the  sum  of  Rs.  10,000  was  actually  paid  by  the 
vendee. 

The  Subordinate  Judge  framed  issues  to  cover  the  points 
in  dispute  between  the  parties;  and  found  that  the  suit  was 
not  barred  by  article  10  of  the  Limitation  Act ;  that  the  restric- 
tive condition  in  the  award,  not  being  absolute    in   terms     was 
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not  void  or  illegal ;  that  its  inclusion  in  the  award  was  justified 
by  the  fact  that  Ram  Chand  alone  hud  been  made  liable  under 
the  terms  of  award  for  the  debts  due  from  the  joint  family; 
that  the  arbitrator  in  making  this  condition  a  term  of  the 
award  acted  intra  vires  as  it  amounted  merely  to  a  direction 
regarding  the  enjoyment  of  the  property  ;  and  that  inasmuch 
as  Lachhmi  Narain  represented  his  branch  of  the  family,  the 
condition  was  no  less  binding  upon  his  heirs  than  upon  him. 
He  accordingly  granted  plaintiffs  a  decree  for  possession  of 
the  shop  upon  payment  of  Rs.  5,000  to  the  defendant-vendee 
who  was  ordered  to  pay  plaintiffs1  costs  of  suit.  From  this 
decree  defendant-vendee  has  preferred  this  first  appeal  and 
the  various  points  urged  on  either  side  in  the  Court  below 
have  been  elaborated  and  pressed  before  us  at  great  length 
by  Mr.  Sheo  Narain  for  the  appellant  and  Mr.  Shafi  for  the 
respondents. 

"We  do  not,  however,  consider  it  necessary  to  discuss  or 
decide  these  questions  inasmuch  as  the  plaintiffs'  claim  must, 
in  our  opinion,  fall  upon  the  elementary  ground  that  the 
defendant- vendors  were  not  bound  by  the  condition  attached 
to  the  sale  of  the  shop  by  the  arbitrator  in  his  award.  The 
words  of  the  award  are  as  follows  : — 

"  Agar  waktan  fawaktan  Lachhmi  Narain  waste  ashad 
"  zarurat  koi  bat  karni  chahai  to  mablagh  panch  hazar  rtipia 
"  zar  nakad  Mussammi  Bam  Chand  ya  Bam  Chand  ki  aulad  se 
"  lekar  bainama  us  kai  haq  men  hasab  zabta  kara  dai.  Lachhmi 
"  Narain  kisi  aur  ke  hath  farokht  nahin  karega,  agar  karega  to 
"  najaiz  hoga."  From  these  words  it  is  clear  that  the  condi- 
tion was  to  be  binding  upon  Lachhmi  Narain,  who  is  twice 
expressly  mentioned  by  name,  and  that  while  it  was  in  terms 
provided  that  Lachhmi  Narain,  if  he  wished  to  sell  the  shop, 
must  sell  it  to  Ram  Chand  or  Bam  Ohand's  descendants  no  provi- 
sion was  made  that  the  condition  was  to  be  equally  binding  upon 
the  heirs  or  descendants  of  Lachhmi  Narain.  The  restriction, 
so  far  as  the  actual  terms  of  the  condition  go,  is  thus  personal 
and  peculiar  to  Lachhmi  Narain,  and  we  cannot  agree  that 
an  onerous  and  restrictive  condition  of  this  kind,  being  in 
derogation  of  an  owner's  ordinary  legal  rights  can  rightly  or 
equitably  be  construed  as  by  implication  extending  to  the 
heirs  of  Lachhmi  Narain.  Authorities  have  been  cited  by  Mr. 
Sheo  Narain  in  support  of  his  argument  that  a  terra  which 
restricts  the  alienability  of  property  for  an  indefinite  period, 
which  may  possibly  extend  to  generations    yet    unborn,    would 
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be  void  as  offending  against  the  rale  of  perpetuities,  but 
without  attempting  to  discuss  those  authorities,  we  have  no 
hesitation  in  holding  that  such  a  term  ought  not  be  held  binding 
upon  a  person  or  a  class  of  persons  not  expressly  mentioned 
in  the  award  as  bound  thereby.  In  other  W'>rds,  we  must 
take  the  award  as  it  stands  and  assume  that  the  arbitrator, 
when  he  mentioned  Lachhmi  Narain  alone  and  not  his  heirs, 
acted  deliberately  and  realized  the  great  hardship  that  might 
ensue  if  the  descendants  of  Lachhmi  Narain  were  to  be  for  ever 
deprived  of  their  ordinary  proprietary  rights  in  respect  of  the  ' 
shop.  The  argument  that  the  arbitrator  imposed  this  condi- 
tion upon  Lachhmi  Narain  because  he  had  by  his  award  made 
Ram  Chand  liable  to  pay  all  the  family  debts,  has  no  force. 
In  the  first  place  the  arbitrator  in  his  award  does  not  give 
this  reason  for  restricting  the  rights  of  Lachhmi  Narain  ;  in 
the  second  place,  it  is  not  shewn  that  there  were  any  family 
debts  to  be  paid  ;  and  lastly,  if  Ram  Chand  alone  was  made 
responsible  for  the  debts  due  by  the  family,  he  was  also  solely 
entitled  under  the  award  to  realize  debts  due  to  the  family. 

We  hold  therefore  that  the  condition  was  not  binding  upon 
the  vendors,  and  as  a  result  it  follows  that  plaintiffs'  claim 
which  is  based  upon  the  assumption  that  the  vendors  were 
bound  by  the  condition,  must  fail.  We  accordingly  accept  the 
appeal  and  dismiss  plaintiffs'  suit  with  costs  throughout. 

Appeal  accepted. 


No.  40. 

Before  Hon.  Mr.  Justice  Chevis  and  Hon.  Mr.  Justice 

Shadi  Lai. 

KISHEN  DAS  AND  OTHERS— APPPELLANTS, 

Versus 

OFFICIAL  LIQUIDATOR,  DO  ABA  BANK,  LTD.,  IN 

LIQUDATION— RESPONDENT. 

Civil  Appeal  No   2170  of  1916. 

Companies  in  liquidation— questions  settled  by  liquidating  Court — whether 
liable  to  be  reopened  by  a  regular  suit— review  of  order  after  appeal  from  it 
has  been  rejected. 

Held,  that  questions  decided  by  the  liquidating  Court  cannot  be  reopened 
by  a  regular  suit. 

Held  also,  that  a  liquidating  Court  cannot  review  its  order  after  an 
appeal  from  that  order  has  been  rejected  by  the  Chief  Court  as  barred  by 
limitation. 
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Miscellaneous  first  appeal  from  the   order   of  Rai    Bahadur  Lala 

Damodar  Das,  Additional  Judge,  in  charge  of  liquidation  work, 

Lahore,  dated  the  \Sth  July  1916. 

Herbert  and  Madan  Gopal,  for  Appellants. 

Santanain,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 
\?>th  Dec.  1917.  Chevis,  J. — This  is  an  appeal  from  the  order  of   the   liqui- 

dation Judge  refusing  leave  to  the  appellants  to  bring  a 
regular  suit  to  obtain  a  declaration  that  a  sum  of  Rs  45,000 
deposited  with  the  Doaba  Bank  of  Amritsar  should  have  priority 
over  ordinary  debts  due  by  the  Bank. 

The  circumstances  in  which  this  sum  of  Rs  45,000  were 
deposited  are  described  in  the  order  of  the  lower  Court.  The 
liquidators  recommended  that  this  deposit  should  have  priority, 
and  on  1st  April  1914  the  liquidating  Judge  passed  an  order  in 
these  terms  :  "as  this  repayment  is  objected  to  by  nearly  all 
"  the  depositors  I  am  unable  to  sanction  it.  The  Directors 
"  would  be  well  advised  if  they  institute  an  inter- pleader  suit 
"  because  then  the  whole  law  will  be  discussed  and  the  question 
"  will  be  finally  decided  by  a  ruling  of  the  Chief  Court." 

No  suit  was  filei  as  suggested  and  later  on  comes  another 
order  of  the  liquidating  Judge,  dated  11th  January  1915,  defi- 
nitely refusing  to  give  preference  to  the  debt.  Apparently 
nobody  was  present  in  Court  when  this  order  was  passed 
except  one  Karam  Chand.the  Head  Clerk  of  the  liquidators.  No 
notice  was  sent  to  the  appellants  who  were  the  persons  pri- 
marily concerned. 

Against  this  order  of  the  liquidating  Judge  an  appeal  was 
lodged  by  the  present  appellants. 

This  appeal  was  dismissed  by  a  Division  Bench  of  this 
Court  as  barred  by  limitation.  (See  the  case  published  as  42 
P.  L.  R.  1916).  The  creditors  then  applied  to  the  liquidat- 
ing Judge  asking  for  leave  to  bring  a  regular  suit  to  get  a 
decree  declaring  their  claim  to  be  entitled  to  priority  over 
other  claims. 

On  this  the  liquidating  Judge  passed  the  order  now  under 
appeal,  holding  that  though  the  question  was  not  res  judicata 
it  was  doubtful  whether  he  as  liquidating  Judge  could  go  into 
the  question  again,  seeing  that  an  appeal  from  the  order  of 
11th  January  1915  had  been  rejected  by  the  Chief  Court,  and 
holding  further  that  the  question  was  one  primarily  for  deci- 
sion by  the  liquidating    Court   and  that   no   good   reason    was 
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shown  why  that  Court  should  divest   itself   of  its   jurisdiction 
and  hand  over  the  matter  to  another  Court  for  decision. 

The  learned  advocate  for  the  appellants  strongly  urges 
that  the  order  of  llth  January  1915  was  passed  without  notice 
to  his  clients,  and  that  so  they  have  never  had  a  chance  of 
being  heard,  and  that  justice  demands  that  they  should  be 
given  a  hearing  either  in  the  liquidating  Court  or  in  some  other 
Court. 

We  will  assume  for  the  purposes  of  argument  that  the 
appellants  have  a  good  case  on  the  merits,  and  that  had  they 
been  given  due  notice  they  might  have  advanced  sound  argu- 
ments before  the  liquidation  Judge  for  claiming  priority  for 
their  debt,  and  that  the  said  Judge  in  passing  the  order  of 
llth  January  1915  without  giving  notice  to  the  appellants 
made  a  mistake  which  was  an  injustice  to  the  appellants.  But 
still  we  think  it  wrong  to  say  that  the  appellants  have  been 
deprived  of  their  fair  chance  of  a  hearing.  Against  the  order 
of  llth  January  1915  they  had  aright  of  appeal  and  in  pur- 
suance of  that  right  they  preferred  an  appeal  to  this  Court. 
Through  their  dilatoriness  this  apoeal  was  filed  too  late,  and 
so  the  appeal,  which,  according  to  oar  assumption,  should,  and 
presumably  would,  have  succeeded  on  the  merits  was  dismissed 
The  result  was  that  the  order  of  llth  January  19L5  stood. 
How  after  this  the  liquidating  Judge  could  again  consider  the 
question  we  are  quite  at  a  loss  to  understand.  When  an  ap- 
peal from  an  order  has  been  dismissed  by  a  higher  Court  the 
lower  Court  cannot  review  its  order.  The  dismissal  of  the 
appeal  means  th&t  the  order  of  the  lower  Court  has  been  con- 
firmed (though  not  necessarily  on  the  merits),  and  after  that 
the  order  rauks  as  the  order  of  the  higher  Court.  It  is  not 
such  a  very  rare  thing  to  see  an  appeal,  which  on  the  merits 
would  stand  an  excellent  chance  of  succeeding,  thrown  out  on 
the  ground  of  limitation,  in  such  a  case  the  lower  Court's  order 
or  decree  is  not  confirmed  on  the  merits,  but  nevertheless  the 
order  then  ranks  as  the  order  of  the  higher  Court  and  the  lower 
Court  cannot  review  it.  We  hold  then  that  after  the  appeal 
from  the  order  of  the  llth  January  i915  had  been  dismissed 
by  this  Court  the  liquidating  Judge  could  not  re-open  the 
question.  For  the  appellants  it  is  urged  that  the  order 
of  the  llth  January  J  915  was  not  an  order  passed  against 
them,  and  that  they  need  not  have  appealed.  We  can 
only  say  that  even  though  the  order  was  not  passed  on  an  ap- 
plication presented  directly  by  them    (though   apparently    the 
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liquidators  who  presented  the  application  did  so  on  their  be- 
half and  at  their  instance)  their  interests  were  adversely 
affected  by  the  order,  and  that  if  they  wished  to  contest  it  they 
were  bound  to  appeal.  Their  grievances  were  that  they  had 
not  had  a  hearing,  and  that  the  order  was  wrong  in  law  ;  they 
lost  their  right  to  a  hearing  on  these  points  by  their  dilatoriness 
in  presenting  their  appeal. 

The  other  question  for  decision  in  the  case  is  whether  the 
liquidating  Judge  should  have  given  them  leave  to  bring  a 
regular  suit.  For  the  respondents  it  is  urged  that  the  liqui- 
dating Judge  and  the  ordinary  Courts  have  concurrent  juris- 
diction, and  that  it  is  only  in  cases  where  the  liquidating  Judge 
thinks  that  for  some  reason  or  another  a  dispute  can  be  settled 
better  by  regular  suit  than  in  liquidation  proceedings  that  the 
liquidating  Judge  gives  leave  to  persons  to  lodge  a  suit  against 
the  Company,  and  that  when  a  matter  has  once  been  decided 
by  the  liquidating  Judge  there  is  an  end  of  the  matter,  unless 
the  liquidating  Judge's  decision  is  upset  on  appeal.  These 
arguments  seem  to  us  perfectly  correct.  If  the  liquidating 
Judge's  order  is  wrong  the  aggrieved  party  can  appeal.  If  he 
does  not  appeal,  or  if  his  appeal  fails,  there  is  an  end  of  the 
matter.  We  see  no  reason  whatever  to  suppose  that  the  Legis- 
lature ever  intended  that  matters  should  be  decided  twice  over, 
once  by  the  liquidating  Court  and  then  again  by  the  regular 
Courts.  To  hold  otherwise  would  lead  to  absurd  results. 
Suppose  that  the  appeal  from  the  order  of  the  11th  January 
1915  had  been  dismissed  by  this  Court,  the  highest  Court  in 
the  Province,  not  on  the  ground  of  limitation  but  on  the  merits  ; 
would  it  not  then  be  absurd  to  re-open  the  question  in  a  Dis- 
trict Court  of  jurisdiction  inferior  to  that  of  this  Court  ?  We 
hold  that  the  question,  having  been  settled  by  the  liquidating 
Court,  cannot  be  re-opened  by  a  regular  suit. 

In  conclusion  we  note  that  Mr.  Herbert  contends  that  the 
order  of  1st  April  1914  gives  the  appellants  leave  to  bring  a 
regular  suit.  It  certainly  says  the  Directors  (the  present 
appellants)  would  be  well  advised  to  bring  an  inter-pleader 
suit.  Apparently  the  Judge  who  passed  this  order  had  vague 
ideas  as  to  the  nature  of  an  inter-pleader  suit ;  but  this  is  mere- 
ly an  expression  of  opinion,  and  does  not  amount  to  a  formal 
permission.  It  is  of  course  quite  possible,  or  we  may  even  say 
probable  that,  if  on  1st  April  1914  permission  to  bring  a 
regular  suit  had  been  asked  for,   permission   would  have    been 


May,  1918.]  CIVIL  JUDGMENTS-No.  41. 

given,  but  no  such  permission    was    asked   for   and    we   cannot 
hold  that  permission  was  given. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 
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No.  41. 

Before  Hon.  Sir  Alfred  Kensington,  Kt.,  Chief  Judge 

MENGHA  RAM  AND    OTHERS— (Plaintiffs)— 

PETITIONERS, 

Versus 

HASSU  AND  OTHERS— (Defendants)— RESPONDENTS. 

Civil  Revision  No.  928  of  1914. 

Indian  Limitation  Act,  IX  of  1908,  articles  57,  55,  116  and  120— Limi- 
tation for  suits  for  recovery  of  amount  due  on  grain  advances   with  interest. 

The  plaintiffs  sued  for  recovery  of  the  money-value  of  peas,  gram  and 
wheat  due  under  an  oral  contract  made  by  defendant  to  repay  in  kind  cer- 
tain advances  made  to  him  in  kind  together  with  interest  in  kind  at  the 
rate  of  50  per  cent,  per  annum. 

Held,  that  the  period  of  limitation  for  the  suit  is  3  years  under  article 
65  or  article  115  of  the  Limitation  Act  and  not  6  years  under  article  57  or 
article  120. 

28  P.  R.  1897  (I),  distinguished. 

Revision  from  the  order  of  the   District  Judge,  Mianivali, 
dated  the  9th  May  1914. 

Grovind  Das,  for  Petitioners. 

The  order  of  the  learned  Chief  Judge  was  as  follows  : — 

Sin  Alfred  Kensington,  0.  J.  — 28  P.  R.  1897  (1)  does  not    4th  Nov.  1914. 
support   ground  3,  and  it    cannot  be  said  here  that  there  were 
fresh  breaches  from  year  to  year  giving  fresh  periods  of    limita- 
tion. 

Mr.  Govind  Das  urges  that  in  the  absence  of  any  article 
dealing  specifically  with  advances  of  grain  he  will  get  the  benefit 
of  article  120. 

Plaintiff  can  get  no  extension  of  time  under  the  Punjab 
Loans  Limitation  Act,  I  of  1904,  as  his  claim  in  respect  of 
grain  advances  will  fall  under  article  65  or  article  1  15,  Limita- 
tion Act  Schedule. 

Appeal  dismissed. 


(1)  28  P.  R.  1897  (Achhar  Mai  v.  Eukmon), 
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No,  42. 

Before  Hon.  Mr.  Justice  Shadi  Lai. 

HAKIM  RAI  AND  SONS— APPELLANTS, 

Versus 

KHARAK  SINGH  AND  OTHERS— RESPONDENTS. 

Civil  Appeal  No.  3497  of  1916. 

Companies  in  liquidation— Contributories— fraud  or  misrepresentation — 
ratification— repudiation  by  person  having  the  means  of  discovering  the  truth 
with  ordinary  diligence— Indian  Contract  Act,  IX  of  1872,  section  19,  excep- 
tion— whether  shareholder  can  repudiate  his  shares  after  commencement  of 
the  liquidation. 

The  facts  were  that  the  respondent  K.  S.  applied  for  10  shares  and  90 
shares  on  the  27th  May  1911  and  31st  August  respectively  ;  that  the  shares 
■were  duly  allotted  to  him  ;  that  he  acted  as  a  director  and  was  re-appointed 
after  resigning  the  office  once,  that  he  attended  the  meetings  of  the  board  of 
directors  and  also  the  general  meeting  of  the  shareholders  ;  that  he  was  a 
signatory  to  the  report  issued  by  the  directors  on  the  17th  June  1913  to  the 
effect  that  the  Company  was  a  profitable  concern  ;  and  that  lastly  he  acted  for 
a  short  period  as  the  manager  of  the  Company. 

Held,  that  upon  these  facts,  even  if  the  contract  to  take  shares  was 
voidable  upon  the  ground  of  fraud  or  misrepresentation,  K.  8.  ratified  the 
contract  and  was  consequently  precluded  from  denying  his  liability  as  a 
contributory. 

Held  also,  that  as  regards  the  purchase  of  90  shares  K.  S.  being  already 
a  shareholder  of  the  Company  and  having  the  means  of  discovering  its  finan- 
cial position,  even  if  his  consent  was  caused  by  alleged  misrepresentation  or 
fraud  the  contract  was  not  voidable— ride  the  exception  to  section  19  of  the 
Contract  Act. 

Held  further,  that  after  the. commencement  of  the  winding-up  proceedings 
a  shareholder  cannot  have  his  contract  to  take  shares  set  aside  on  the  ground 
of  fraud  or  misrepresentation  unless  he  has  not  only  repudiated  his  shares 
but  has  also  taken  proceedings  to  have  his  name  removed  or  asserted  his 
right  to  repudiate  them  in  an  action  by  the  Company  to  enforce  calls  upon 
him  before  the  commencement  of  liquidation. 

Miscellaneous  first  appeal  from  the  order  of  M.  H.  Harrison, 
Esquire,  District  Judge,  Gujranwala,  dated  the  9th  September 
1916. 

Rambhaj  Datfc,  for  Appellants. 
S.  K.  Mukerji,  for  Respondent. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

29th  March  1917.  Shadi   Lal,  J. — After  hearing  arguments  on  both  sides  I 

have  reached  the  conclusion  that  the  order  of  the  District  Judge 
removing  the  name  of  respondent   Kharak  Singh   from  the  list 
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of  the  contributories  is  erroreous  and  must  be  set  side.  It  is 
beyond  dispute  that  Kharak  Singh  applied  for  ten  shares  and 
ninety  shares  on  27th  May  1911  and  31st  August  1912  respec- 
tively, that  the  shares  were  duly  allotted  to  him,  that  he  applied 
to  be  appointed  a  director  of  the  Company,  that  he  acted  as  a 
director  and  was  re-appointed  after  resigning  the  office  once, 
that  he  attended  the  meetings  of  the  board  of  directors  and  also 
the  general  meeting  of  the  shareholders,  that  he  was  a  signatory 
to  the  report  issued  by  the  directors  on  the  17th  of  Jane  1913 
to  the  effect  that  the  Company  was  a  profitable  concern,  and 
that  lastly,  he  acted  for  a  short  period  as  the  manager  of  the 
Company.  Upon  these  facts  there  cannot  be  the  slightest  doubt 
that,  even  if  the  contract  to  take  shares  was  voidable  upon  the 
ground  of  fraud  or  misrepresentation,  he  ratified  the  contract 
and  is  consequently  precluded  from  denying  his  liability  as  a 
contributory.  The  sole  evidence,  upon  which  he  seeks  to  avoid 
his  liability,  is  a  letter  marked  as  exhibit  D-l  (described  as  P-2 
by  the  learned  District  Judge)  which  was  written  to  him  by 
Lala  Hakim  Etai,  the  managing  director  of  the  Company,  some 
time  in  1912.  Now,  it  is  absolutely  clear  that  this  letter  could 
not  possibly  affect  his  liability  in  respect  of  ten  shares  which 
had  been  allotted  to  him  in  1911.  The  respondent  has  no 
alternative  but  to  admit  that  the  order  of  the  District  Judge 
cannot  be  sustained,  at  any  rate,  with  respect  to  the  liability 
arising  out  of  those  shares.  As  regards  the  remaining  ninety 
shares  I  have  given  my  careful  consideration  to  the  letter  in 
question  and  I  am  not  prepared  to  hold  that  it  contains  any 
representation  which  was  false  to  the  knowledge  of  the  writer 
thereof.  It  is  true  that  it  contains  the  usual  platitudes  as 
regards  the  profitable  nature  of  the  concern,  and  puts  forward 
before  the  addressee  the  alternative  that,  if  he  did  not  consider 
the  holding  of  shares  in  the   company  to  be    a  profitable  invest*  » 

ruent.  the  writer  was  prepared  to  execute  a  document  agreeing  to 
pay  interest  at  the  rate  of  Re.  l-i-0  per  cent,  per  mensem,  and  to 
take  the  dividend  instead.  It  will  be  observed  that  Kharak 
Singh  did  not  accept  this  alternative  but  decided  to  take  the 
shares  with  all  the  rights  and  liabilities.  He  was  already  a  share- 
holder of  the  Company  and  had  the  means  of  discovering  the 
truth  about  its  financial  position,  and  even  if  his  consent  was 
caused  by  alleged  misrepresentation  or  fr.xud,  there  can  be  no 
doubt  that  the  contract  entered  into  by  him  is  not  voidable, 
vide  the  exception  to  section  19  of  the  Indian  Contract  Act. 
Further,  even  if  the  contract  was  voidable,  he,  as  stated  above, 
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ratified  it  by  taking  a  leading  part  in  the  conduct  of  the 
business  of  the  Company. 

Lastly,  it  must  be  remembered  that  after  the  commence- 
ment of  the  winding-up  proceedings  a  shareholder  cannot  have 
his  contract  to  take  shares  set  aside  on  the  ground  of  fraud 
or  misrepresentation,  unless  he  has  not  only  repudiated  his 
shares,  but  has  also  taken  proceedings  to  have  his  name  remov- 
ed or  asserted  his  right  to  repudiate  them  in  an  action  by  the 
•  Company  to  enforce  calls  upon  him   before  the   commencement 

of  the  liquidation.  In  this  case  there  is  neither  a  repudiation 
of  the  shares,  nor  any  one  of  the  acts  referred  to  above,  which 
alone  could  render  the  repudiation  effectual  as  against  the 
liquidators.  The  fact  that  Lala  Hakim  Rai,  who  wrote  the 
letter,  containing  the  alleged  fraud,  happens  to  be  the  principal 
creditor  of  the  Company  is  no  valid 'reason  for  making  a  depar- 
ture from  the  above  role. 

For  the  aforesaid  reasons  I  hold  that  Kharak  Singh  is 
liable  as  a  contributory  of  the  Company  in  respect  of  hundred 
shares,  and  reversing  the  order  of  the  lower  Court  and  accept- 
ing the  appeal  I  direct  that  his  name  be  placed  upon  the  list 
of  the  contributories.  The  respondents  must  pay  the  costs  of 
the  appellants  in  this  Court. 

Ai>peal  accepted. 


No-  43. 

Before  Hon.  Mr.  Shah  Diu,  Chief  Judge. 

AZIZ  BAKHSH,  &c—  (Defendants)— APPELLANTS, 

Versus 
SULTAN  SINGH,  &c— (Plainiifps)— RESPONDENTS. 

Civil  Appeal  No.  2733  of  1915. 

Civil  Procedure  Code,  Act  V  of  1908,  sections  39  (I)  (c)  and  47— appeal 
from  order  amending  decree— whether  competent— transfer  of  decree  for 
execution  to  a  Court  within  ichosc  jurisdiction  part  only  of  the  properly 
covered  by  the  decree  is  situate. 

Held,  that  do  appeal  lies  from  an  order  amending  a  decree  inasmuch 
as  such  an  order  is  not  covered  by  sec  ton  47  of  the  Code  of  Civil  Pro- 
cedure. 

Held  also,  that  a  Court  to  which  a  decree  has   beta  sei  t.  under 
39  (1)  (c)  of  the  Code,  for  execution  by  the  sale  of  immovable  property  situate 
Within  its  jurisdiction  i     competent  to  carry  out  the  execution  nottrith- 
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standing  the  whole  ef  the  property  covered  by  the  decree  is  not  situate  within 
the  local  limits  of  its  jurisdiction. 

1.  L.  R.  22  Cal.  871  (875)  (I),  referred  to. 

I.  L.  R.  14  Cal.  661  (672,  673)  (2),  distinguished. 

Miscellaneous  first   appeal  from    the    order   of  Lola  Murari  Lai, 

Khosla,  Senior    Subordinate  Judge,    1st    Class,    Delhi,  dated 

the  2lst  April  1915. 

Fazl-i-Hussaiu,  for  Appellants. 

Moti  Sagar,  for  Respondents. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  ; — 

Shah  Din,  C.  J. — The  facts  are  fully  given  in  the  order  of    2nd  April  1917. 
the  lower  Court ;  and  the  questions  for  decision  in   this  appeal 
are : — 

1.  Whether  the  orders  of  the  lower  Court,  dated  the  25th 
March  1913  and  the  loth  August  1914,  transferring  the  decree 
for  execution  to  the  Meerut  Court  were  invalid — 

(a)  because  they  were  passed  after  the  death  of  one  of  the 
judgment- debtors,  Mussammat  Kalsum  Bibi,  without  her  heirs 
and  legal  representatives  being  brought  on  the  record  ;  and 

(b)  because  the  whole  of  the  property  covered  by  the  final 
decree  passed  by  the  lower  Court  on  the  18th  February  1913  is 
not  situated  within  the  jurisdiction  of  the  Meerut  Court,  and 
therefore  section  39  (1)  (c)  of  the  Civil  Procedure  Code  is  not 
applicable  to  the  case. 

2.  Whether  the  lower  Court  was  right  in  amending  the 
decree,  dated  the  18th  February  1913,  by  including  therein  a 
list  of  the  property  that  was  ordered  to  be  sold. 

As  regards  the  second  question  raised,  the  pleader  for  the 
respondent  has  taken  the  preliminary  objection  that  no  appeal 
lies  from  the  order  of  the  Court  amending  the  decree,  inasmuch 
as  that  order  is  not  covered  by  section  17  of  the  Civil  Procedure 
Code.  This  contention  is  clearly  right,  as  the  order  amending 
the  decree  cannot  be  said  to  relate  to  execution  or  satisfaction 
of  the  decree.  I  therefore  decide  that  no  appeal  lies  to  this  Court 
from  this  part  of  the  lower  Court's  order. 

In  regard  to  the  first  question  set  out  above,  the  counsel 
for  the  appellants  has  overlooked  the  fact  that  the  first  certi- 
ficate of  transfer  was  granted  to  the  decree-holder  on   the  25th 


(lJ  (1895)  I.L.  R.  22  Cal.  871  '875;  (Juger  Nath  Sahai  v.  Dip  Rani 

Koer), 
(2)  (1887)  /.  L.  R.  11  Cal.  661  (672,  673)  (Maseyk  v.  Steel  and  Co.). 
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March  1913  before  Mussarnmat  Kalsum  Bibi  died.  She  died  in 
May  1913,  and  on  the  17th  April  1914  the  decree-holder  made 
an  application  in  the  Delhi  Court  praying  that  Mussarnmat 
Kalsum  Bibi's  legal  representatives  be  brought  on  the  record  in 
substitution  for  her.  Notices  were  issued  to  the  said  legal 
representatives  and  were  served  upon  them  on  the  2nd  and  5th 
May  1914.  No  objection  appears  to  have  ever  been  raised  by 
them  to  their  being  impleaded  as  the  legal  representatives  of 
Mussarnmat  Kalsum  Bibi,  and  therefore  the  transfer  certificate, 
dated  the  15th  August  1914,  if  otherwise  valid,  cannot  be 
objected  to  by  the  present  appellants  on  the  ground  that  they 
should  not  have  been  brought  on  the  record  as  Mussarnmat 
Kalsum  Bibi's  heirs  and  their  names  entered  in  the  amended 
decree. 

There  remains  the  contention  that  under  section  39  (1)  (c)  of 
the  Civil  Procedure  Code  the  Meerut  Court  would  have  jurisdic- 
tion, upona  transfer  certificate  being  given  by  the  Delhi  Court  to 
execute  the  decree  by  sale  of  the  immovable  property  of  the  appel- 
lants situated  in  Meerut,  only  if  the  whole  of  the  property  covered 
by  the  decree  were  situate  within  the  local  limits  of  the  jurisdic- 
tion of  that  Court.  In  support  of  this  contention,  reliance  has 
been  placed  on  i".  L.  B.  14,  Cal.  661  (at  pages  672  and  673)  (1), 
That  decision  is,  however,  not  in  point.  What  was  decided 
there  was  that  the  Rajshaye  Court  within  the  local  limits  of 
whose  jurisdiction  only  a  portion  of  the  property  covered  by  the 
decree  was  situate  had  power  to  execute  the  decree  so  as  to  sel 
that  portion  of  the  property  also  which  was  situate  outside  its 
own  jurisdiction  and  within  the  jurisdiction  of  the  Nyadumka 
Court.  It  was  not  decided  in  that  case,  as  it  was  not  necessary 
to  decide,  that  the  Nyadumka  Court  had  no  power,  upon  a  trans- 
fer certificate  being  granted  by  the  Rajshaye  Court,  to  sell  in 
execution  of  the  decree  that  portion  of  the  property  covered  by 
it  which  was  situate  within  the  jurisdiction  of  that  Court,  but 
was  outside  the  jurisdiction  of  the  Rajshaye  Court.  Certain 
observations  made  by  the  learned  Judges  of  the  Calcutta  High 
Court  in  I.  L.  B.  22  Cal  at  page  875  (2)  suppoi't  the  view  that 
in  the  present  case  the  Meerut  ^ourt  would  have  power  to  sell 
the  property  situate  within  the  local  limits  of  its  jurisdiction 
upon  the  decree  being  transferred  to  it  for  execution  by  the 
Delhi  Court,  and  I  have  no  hesitation  in  agreeing  in  that  view. 

(1)  (1887)  I.  L.  R.  U  Cal.  GG1  (G72,  673)  (Maseyk  v.  Steel  and  Co.). 

(2)  (1895)  /.  L.  R.  22  Cal,  871  (875)  (Jager  Nath  Sahai  v.  Dip  Rani 

Koer), 
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For  the  reasons  given  above,  I  hold  that  tbe  order  passed 
by  the  lower  Court  is  correct  and  I  dismiss  this  appeal  with 
costs- 

Appeal  dismissed. 

No.  44. 

Before  Hon.  Mr.  Shah  Din,  Chief  Judge. 

BUT  A  RAM— (Plaintiff)— PETITIONER, 

Versus 

GURDAS  AND  OTHERS— (Defendants)— RESPONDENTS. 

Civil  Revision  No.  221  of  1917. 

Indian  Limitation  Act,  IX  of  1908,  articles  62  and  97 — limitation  for 
suit  for  refund  of  purchase  money  where  sale  was  xoid  ab  initio. 

Held,  that  if  the  contract  of  sale  between  two  parties  is  void  ab  initio 
and  is  not  merely  voidable,  then  the  suit  brought  by  the  vendee  against  the 
vendor  for  a  refund  of  the  purchase  money  is  governed  by  article  62  and  not 
by  article  97  of  the  Limitation  Act. 

I.  L.  R.  19  Cal.  123  (P.  C.)  (1),  and  /.  L.  R.  25  Bom.  593  (2),  referred  to, 
/.  L.  R.  18  Mad.  173  (3),  distinguished. 

Revision  from  the  decree  of  A.  E.  Martineau,  Esquire,  District 
Judge,  Shahpur,  dated  the  27th  November  1916. 

Nanak  Chand  Pandit,  for  Petitioner. 

Devi  Dayal,  for  Respondents. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — 

Shah  Din,  C.  J. — After  hearing  arguments  of  counsel  on  18M  July  1917. 
both  sides,  I  am  of  opinion  that  the  decision  of  the  Bombay 
High  Court  in  /.  L.  B.  25  Bom.  593  (2)  is,  as  held  by  the  Dis- 
trict Judge,  applicable  to  the  present  case  ;  and  that  the  suit  has 
been  rightly  held  to  be  barred  by  limitation.  The  principle 
applicable  to  a  case  of  this  kind  is  the  one  laid  down  by  the 
Privy  Council  in  I.  L.  B.  19  Gal.  123  (1).  Briefly,  that  principle 
is  to  the  effect  that  if  the  contract  of  sale  between  two  parties  is 
void  ab  initio,  and  is  not  merely  voidable,  then  the  suit  brought 
by  the  vendee  against  the  vendor  for  a  refund  of  the  pur- 
chase money  is  governed  by  article  62,  and  not  article  97  of  the 
Limitation  Act.  In  the  present  case  it  is  not  disputed  that 
Hukam  Chand,  brother  of  Devi  Dayal,  had  no  share  in  the  site 

(1)  (1891)  I.  L.  R.  19  Cal.  123  (P.  C.)  {Hanuman  Kamat  v.  Hanuman 

Mandur). 

(2)  (1901)  I.  L.  R.  25  Bom.  593  (Ardesir  v.  Vajesingh). 

(3)  (1894)  I.  L,  R.  18  Mad.  173  (Venkatanarasimhulu  v.  Peramma). 

(4)  (1901)  I.  L.  R.  25  Bom.  593  (Ardesir  v.  Vajesingh). 
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in  question,  and  therefore  the  sale  of  1/I6th  share  of  the  site 
by  Devi  Dayal  as  if  that  share  belonged  to  his  brother  Hukam 
Chand  was  absolutely  void  and  the  consideration  for  it  failed 
at  once.  It  is  not  contended  that  the  vendee  was  put  in  posses- 
sion of  this  l/16th  share  and  dispossessed  afterwards  ;  since  the 
site  belonged  to  a  number  of  co-sharers  the  vendee  could  not 
from  the  very  nature  of  the  case  obtain  possession  of  the  1/I6th 
share  which  purported  to  have  been  sold  to  him  on  behalf  of 
Hukam  Chand.  I  L.  B.  18  Mad.  173  (1),  relied  on  by  the 
counsel  for  the  vendee. is  not  applicable  to  this  case,  as  explained 
in  I.  L.  B.  25  Bom.  593  (at  pages  605,  606)  (2). 

I  maintain  the  judgment  and  decree  of  the  District  Judge 
and  dismiss  the  revision  with  costs. 

Bevision  dismissed 

No.  45. 

Before  Hon.  Mr.  Justice  Shah  Din. 

B1LA—  (Plaintiff)— APPELLANT, 

Versus 

SULTAN  ALl  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  3286  of  1916. 

Jurisdiction  of  Civil  Court  to  entertain  a  suit  for  declaration  that  pfoi?!- 
tiff  is  proprietor,  after  Revenue  Court  has  held  that  he  is  defendant's  tenant— 
res-judicata. 

Held,  that  a  Civil  Court  has  jurisdiction  to  entertain  a  suit  for  a  declara- 
tory decree  that  plaintiff  has  acquired  a  proprietory  title  in  the  land  in  suit, 
notwithstanding  that  a  Revenue  Court  has  already  held  that  plaintifi  is  merely 
the  tenant  of  the  defendant,  and  that  the  decision  by  the  latter  Court  on  the 
question  of  title  is  not  res-judicata  in  the  Civil  suit. 

7.  L.  R.  26  All.  468  (470)  (3),  24  Indian  Cases  223  (224)  (4),  70  P.  R. 
1893  (5),  and  83  P.  R.  1913,  p.  298  (6),  referred  to. 

I.  L.  R.  29  All.  601  (7)  and  I.L.R.  33  All.  453  (F.  B.)  (8),  distinguished. 

Second  appeal  from  the   decree  of  P.  L.  Barker,  Esquire,  District 
Judge,  Sialkot,  dated  the  29th  August  1916. 
Ganpat  Rai,  for  Appellant. 
Moti  Lai,  for  Respondents. 


(1)  (1894)  1.  L.  R.  18  Mad.  173  (Venkatanarasimhulu  v.  Peramma). 

(2)  (1901)  I.  L.  R.  25  Bom.  593  (605,  606)  (Ardesir  v.  Vajesingh). 

(3)  (1903)  I.  L.  R.  26  All.  468  (470)  (Rani  Kiskori  v.  Raja  Ram). 

(4)  (.1913)  24  Indian  Cases  223  (,224)  (Matai  Singh  v.  Ajudhya  Singh). 

(5)  70  P.  R.  1893  (Kharku  v.  Dittu). 

(6)  83  P.  R.  1913,  p.  298  (Jaman  v.  Chandiya  Ram). 

(7)  (1907)  I.  L.  R.  29  All.  GUI  {Bihari  v.  Sheobalak). 

(8)  U911)  I.  L.  R.  33  All.  453  (F.  B.)  (Bed  Saran  Kunwari  v.  Bhagat 

Deo). 
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The  judgment  of  the  learned  Judge  was  as  follows  :--- 

Shah  Din,  J.— The  facts  of  this  case  are  briefly  these  :  In  10th  Nov.  1917. 
the  revenue  papers  the  plaintiff  was  entered  as  a  ten mt- at-will 
under  the  defendants  ;  and  in  November  191 1  the  latter  caused 
a  notice  of  ejectment  to  be  served  on  the  former  under  section 
45  of  the  Punjab  Tenancy  Act.  In  December  1911  the  plaintiff 
instituted  a  suit  to  contest  his  liability  to  be  ejected  and 
obtained  a  decree  in  June  1912.  In  December  1914  the  present 
defendants  instituted  a  suit  in  the  Revenue  Court  to  eject  the 
present  plaintiff ;  the  suit  was  decreed  by  the  first  Court,  and 
its  decree  was  ultimately  upheld  by  the  Commissioner  on  the 
14th  December  1915. 

On  the  14th  March  1916  the  plaintiff  instituted  the  present 
suit  in  tbe  Civil  Court  for  a  declaration  to  the  effect  that  he 
had  acquired  a  proprietary  title  to  the  land  in  dispute,  9  kanals 
3  marlas,  by  adverse  possession.  One  of  the  pleas  urs:ed  by  the 
defendants  in  the  answer  to  the  plaintiff's  claim  was  that  the 
suit  was  not  cognizable  by  a  Civil  Court  by  reason  of  the  decis- 
ion of  the  Revenue  Court  in  their  favour  in  the  ejectment  suit 
of  1914.  Tbe  Munsif  who  tried  the  suit  gave  effect  to  this  plea, 
holding  that  since  the  Revenue  Court  had  already  decided  that 
the  relation  of  landlord  and  tenant  existed  between  the  parties 
and  that  finding  was  binding  on  the  Civil  Court,  the  present 
suit  was  not  maintainable.  The  Munsif  further  held  that  assum- 
ing that  a  suit  was  maintainable,  the  plaintiff  bad  failed  to  prove 
that  his  alleged  adverse  possession  had  matured  into  ownership. 
On  this  ground  he  dismissed  the  plaintiff's  gait  On  appeal  the 
learned  District  Judge  has  held  that  the  plaintiff's  present  suit 
is  nothing  more  or  less  than  an  appeal  from  the  decision  of  the 
Revenue  Court  in  the  ejectment  suit  and  cannot  therefore  be 
entertained  by  a  Civil  Court.  Upon  this  ground  alone  the  learned 
Judge  has  dismissed  the  plaintiff's  appeal. 

In  second  appeal  the  learned  counsel  for  the  plaintiff  has 
contended  that  the  suit  as  laid  is  clearly  cognisable  by  a  Civil 
Court,  and  that  the  District  Judge  was  in  error  in  dismissing  it 
on  the  ground  that  the  Civil  Court  had  no  jurisdiction  to  try 
and  determine  it.  In  support  of  this  contention  counsel  has 
cited  J.  L.  R.  MAll.  468  (at  page  470)  (I),  24  Indian  Cases  223 
(page  224)  (2).  70  P.  B  1893  (3-,  and  83  P.  R.  1913  (page  298) 
(4).     On  the  other  hand,  the    pleader  for  the  respondents  has 

(1)  d903)  /.  L.  R.  26.  /U/.468  (470,  rfani  Kishori  v.  Raja  Ram). 

(2)  (1913)  24  Indian  Cases  223  (224)  (Matai  Singh  v.  Ajudhya  Singh). 

(3)  70  P.  R.  1893  (Kharku  v.  Dittu). 

(4)  83  P.  R.  1913,  p.  298  (Jaman  v.  Chandiya  Ram). 
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placed  his  reliance  upon  7.  L.  B.  29  All.  601  (L)  and  I.  L.  B.  33 
All.  453,  Full  Bench  (2). 

Although  the  decisions  of  the  Chief  Court  cited  by  plaint- 
iff's counsel  are  not  directly  in  point,  the  principle  underlying 
them  certainly  supports  his  contention.  I.  L.  R.  26  All  468  (3), 
which  was  followed  in  24  Indian  Cases,  223  (4),  lays  down  that 
the  decision  by  a  Court  of  Revenue  of  a  question  of  title,  though 
such  decision  was  necessary  for  the  disposal  of  the  case  before 
it,  cannot  prevent  the  same  question  being  again  litigated 
between  the  same  parties  in  a  Civil  Court.  In  the  present  case 
it  is  clear  that  the  decision  of  the  Revenue  Court  in  the  eject- 
ment suit  of  1914  on  the  question  of  the  proprietorship  of  the 
land  does  not  operate  as  res-judicata  in  the  Civil  Court;  and  this 
being  so,  it  is  difficult  to  see  how  it  can  be  said  that  the  Civil 
Court  has  no  jurisdiction  to  try  the  present  suit.  As  observed 
by  the  learned  Judges  of  the  Allahabad  High  Court  in  26  All. 
468  at  page  470  (3),  "  it  is  somewhat  difficult  to  understand 
"  what  is  the  differenca  between  the  plea  that  the  jurisdiction 
"  of  the  Civil  Court  was  ousted  by  that  dicision  (i.e.,  the  decis- 
"  ion  of  the  Revenue  Court  on  the  question  of  title)  and  the  plea 
"  that  that  decision  is  binding  as  res-judicata  on  a  Civil  Court. 
"  They  seem  to  be  the  same  thing,  only  stated  in  different  ways." 
These  observations  nre  fully  applicable  to  the  present  oase.  In 
the  case  reported  as  24  Indian  Cases  the  suit  was  instituted  in 
a  Revenue  Court  on  the  allegation  that  the  defendants  were 
holding  certain  land  as  a  muafi  grant  which  was  liable  to 
resumption  under  Chapter  7  (A  )  of  theOndh  Rent  Act,  and  the 
defendants  set  up  the  defence  that  they  were  pi'oprietors  of  the 
land  and  not  merely  muafidars ;  and  the  Revenue  Court 
decided  against  the  defendants  and  declared  them  to  be  under- 
proprietors  under  section  107-H.  of  the  Act.  Thereupon  the 
defendants  instituted  a  suit  in  a  Civil  Court  for  a  declaration 
that  they  were  proprietors  of  the  land  in  question.  It  was  held 
by  the  Oudh  Judicial  Commissioner's  Court  that  the  decision 
of  the  Revenue  Court  did  not  debar  the  Civil  Court  from  trying 
the  question  as  to  whether  or  not  the  aforesaid  defendants 
were  proprietors  of  the  land  in  suit. 

The  last  cited  authority  is  very  much  in  point  in  the 
present  case,  and  I  am  in  entire  agreement  with  the  prinoiple 
underlying  the  decision  in  question. 

(1)  (1907)  I  L.  R.  29  All.  601  (Bikari  v  Sheobalak). 

(2)  (1911)  I.  L,  R.  33  All.  453  (F.  B.i  (Bed  Baran  Kumoari  v.  Bhagit 

Deo\ 

(3)  (1903)  /.  L.  R.  26  All.  468  (470)  (Rani  Kishori  v.  Raja  Ram). 

(4)  (1913)  24  Indian  Cases  223  (224)  (Matai  Singh  v.  Ajudhya  Singh). 
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The  respondent's  pleader  relied  on  29  All.  601  (1),  and  33 
All.  453  (Full  Bench)  (2).  But  these  decisions  are  based  upon 
certain  specific  provisions  of  the  Agra  Tenancy  Act  No-  II  of 
1901,  and  have  therefore  no  direct  bearing  upon  the  question 
involved  in  the  present  case. 

In  my  opinion  the  lower  Courts  were  wrong  in  holding  that 
the  preseut  suit  was  not  cognisable  by  a  Civil  Court.  I  accord- 
ingly accept  this  appeal,  set  aside  the  judgment  and  decree  of 
the  District  Judge,  and  remand  the  case  for  decision  on  the 
merits.  The  stamp  on  appeal  will  be  refunded  and  other  costs 
will  be  costs  in  the  cause. 

Appeal  accepted. 

No.  46- 

Before  Hon.  Mr.  Justice  Shadi  Lai. 

HAM  SARUP  AND  ANOTHER— (Defendants) 
—APPELLANTS, 
Versus 
MAYA  SHANKAR  AND  OTHERS- (Plaintiffs) —AND 
OTHERS-(Defendants)— RESPONDENTS. 

Civil  Appeal  No.  788  of  1917. 

Benami  transfer— tests  which  indicate  benami  o/iaracto* — transferee  from 
benamidar— plea  of  estoppel — whether  admissible  without  proof  of  reasonable 
care  on  part  of  transferee—Transfer  of  Property  Act,  IV  of  1882,  section 
41. 

Held,  that  the  source  of  the  purchase  money  is  a  very  important  factor  in 
determining  whether  a  transaction  is  or  is  not  benami,  also  actual  possession 
or  receipt  of  rent. 

Held  also,  that  a  person  who  has  taken  a  mortgage  from  the  benami* 
dars  cannot  avail  himself  of  the  plea  of  estoppel  unless  he  can  show  that  he 
has  been  reasonably  circumspect  in  dealing  with  his  transferors,  as  laid  down 
in  section  11  of  the  Transfer  of  Property  Act,  and  where  there  are  specific 
circumstances  which  ought  to  have  put  hiin  upon  an  inquiry,  such  as  posses- 
sion of  the  property  aud  of  the  title  deeds,  receipt  of  rents  and  entry  in  the 
municipal  books  and  he  fails  to  make  the  inquiry  the  pica  of  estoppel  must 
fail. 

18  W.  B.  166  (P.  C)  (3),  referred  to. 

Second  appeal  from  the  decree  of  S.  Clifford,    Esquire,    Additional 
District  Judge,  Delhi,  dated  the  l\th  January  1917. 

Moti  Sagar,  for  Appellants. 

M.  N  Mukerjee  and  Sardha  Rata,  for  Respondents. 

(lj  (1907;  /.  L.  R.  29  All.  601  (Bihari  v.  Sheobalak). 
(2)  (1911)  /.  L.  R.  33  All.  153  <F.  B.)  (Bed  Saran  Kunwari  v.  Bhagat  Deo). 
18  W,  R,  166  (P.  C.)  (Ramcoomar  Koondoo  v.  McQuccn\ 
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The  judgment  of  the  learned  Judge  was  as  follows  : — 
17th  Nov.  1917.  Shadi  Lal,  J. — The   learned  Additional    Judge  concurring 

with  the  Subordinate  Judge  has  found  that  the  purchase  of  the 
house  in  the  names  of  Maya  Shankar  and  his  two  brothers  was 
a  benami  transaction,  and  that  the  real  purchaser  was  the 
father  Prem  Shankar.  This  finding  has  been  arrived  at  after 
a  consideration  of  the  entire  evidence  adduced  by  both  the 
parties,  and  there  is  no  adequate  ground  for  disturbing  it  in 
second  appeal.  It  has  been  repeatedly  pointed  out  that  the 
source  of  the  purchase  money  is  a  very  important  factor  in 
determining  the  question  whether  a  transaction  is  or  is  not 
benami',  and  this  test  has  beeu  satisfied  in  the  present  case. 
But  this  is  not  the  only  fact  upon  which  the  lower  Courts  have 
i  relied.  Actual  possession,  or  receipt  of  rent,  of  the  property 
is  another  criterion  ;  and  the  evidence  goes  to  shew  that  Prem 
Shankar  was  either  in  possession  of  the  property  or  in  receipt 
of  renfc  from  the  tenants.  In  these  circumstances  I  must  accept 
the  conclusion  of  the  lower  Appellate  Court  that  the  real 
owner  of  the  property  was  the  father,  and  that  the  three  sons 
were  merely  benamidars. 

The  next  question,  which  requires  determination,  is  whether 
the  mortgagees  from  Maya  Shankar  are  entitled  to   avail  them- 
selves  of  the    plea  of  estoppel.     Now,  the  principle  of  estoppel 
applying  to  a  case  of  this  kind,  which    is   in   no   way    different 
from  the  rule  enacted  by  section  41  of  the  Transfer  of  Property 
Act,  is  intended  for  the  protection   of  titles   honestly    acquired 
by   transferees  ;   but  it  is  incumbent  upon    them  to  shew    that 
thoy  had   been   reasonably  circumspect  in    dealing  with  their 
transferors.     A  portion  invoking  the  doctrine  of    estoppel  must 
clearly   plead   precise   facts    which   led  him  to  believe  that  his 
transferor  waa  the  real  owner,  and  must  shew  the  precise  nature 
of  the  enquiries  he  relied  on.     It  is  true  that   there    can  be   no 
enquiry  when  there  is  nothing  to  cnquiro  about.     As  laid  down 
by  Their  Lordships  of  the  Privy  Council  in  18   Weekly    lieporter 
166  (I),  it  is  not  enough  to  asccrt  generally  that  enquiry  should 
be  made,  or  that  a   prudent  man  would  make  enquiries  ;  some 
specific    circumstances  should    be    pointed   out  as    the  staitug 
point  of  an  euquny,  which  might  bo  expected  to  lead    to   some 
result. 

Now,  in  the  case  befoie  me  there  are  specific  circumstances 
which  ought  to  have  put  the  transferees  upon  an  enquiry  which, 


(1)  (1872;  18  W.  K  166  (P.  C.)  (Ramcoomar  Kondoo  v.  McQueen). 
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if  prosecuted,  would  have  led  to  a  discovery  of  the  real  estate 
of  affairs.  We  find  that  barring  an  entry  in  the  sale -deed  all 
the  external  indicia  of  ownership,  such  as  possession  of  the 
property  and  of  the  title  deed,  registery  in  the  Municipal  Com- 
mittee's books  with  respect  to  the  payment  of  house-tax,  <fcc, 
are  in  favour  of  the  father;  aud  if  the  mortgagees  had  made  any 
real  attempt  to  make  an  enquiry  into  these  matters,  they  would 
have  come  to  know  that  their  mortgagor  was  not  entitled  to  deal 
with  the  property.  It  has  been  pointed  out  that  where  the  real 
owner  has  all  along  remained  in  possession  and  enjoyment  of 
the  property,  that  circumstance  would  be  constructive  notice 
of  the  benami  nature  of  the  transaction.  So  also  where  the 
transferee  finds  that  the  title  deeds  are  not  with  his  transferor 
that  would  be  a  circumstance  which  ought  to  rouse  his  suspi- 
cions as  to  the  real  nature  of  the  title  of  the  apparent  owner.  In 
view  of  the  findings  of  facts  on  the  questions  of  the  possession  of 
the  title  deed,  of  the  receipt  of  rents,  and  of  entry  in  the 
Municipal  Committee's  books,  I  am  of  opinion  that  the  appellants 
have  failed  to  establish  the  plea  of  estoppel. 

For  the  aforesaid  reasons  I  dismiss  the  appeal,  but  con- 
sidering that  the  mortgagees  have  lost  their  money  and  that 
their  case  is  a  hard  one,  I  direct  the  parties  to  pay  their  own 
costs  in  this  Court.  The  cross  objections  filed  by  the  respond- 
ent with  respect  to  costs  in  the  lower  Courts  are  also  dismissed. 

Appeal    dismissed. 

No.  47. 

Before  Hon.  Mr.  H.  A.  B.  Rattigan,  Chief  Judge,  and 

Hon,  Mr.  Justice  Shah  Din. 

HIRA  SINGH  AND  OTHERS— (Plaintiffs)  - 

APPELLANTS, 

Verms 

VIR  SINGH   AND  OTHERS— (Dl.lmayuO— J  AWALA 

SIN  GH—  (  Plaj  n  i iff)— RESPONDENTS . 

Civil  Appeal  No.  1784  of  1913. 

Hindu  Lau) — Mitakshara — succession— remote  collaterals  of  unknowv. 
degree  or  sister's  son — samanodakas. 

Held,  that  under  Hindu  Law  remote  collaterals  beyond  the  14th  degree, 
whose  relationship  has  not  beeu  clearly  established,  have  no  right  to  exclude 
sister's  sous  from  succession  to  their  deceased  uncle's  estate. 

7.  L.  R.  32  All.  591  (1),  and  Mulla's  Hindu  Law,  1st  edition,  pp.  27  and 
47,  referred  to. 


(1)  (1910)  7.  I.  I?.  32  All.  594  (Rom  Baran  Rai  v.  Kamla  Prasad). 
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Second  appeal  from  the  decree  of  L  Leslie  Jones,  Esquire,  Addi- 
tional Judge,  Amritsar  Division,  at  Jullundur,  dated  the  24>th 
April  1913. 

Bbagwan  Das,  for  Appellants. 
Shuja-ud-Din,  for  Respondents. 
The  judgment  of  the  Court  was  delivered  by  :— 

2ith  Nov.  1917.  Shah  Din,  J. — The  facts  of  this  case  are  fully  given  in  the 

judgments  of  the  Courts  below  and  it  is  unnecessary  to  repeat 
them  here-  The  learned  Additional  Divisional  Judge  has  held 
( I )  that  the  plaintiffs-appellants,  who  claim  to  be  the  collaterals 
of  one  Ganda  Singh,  deceased,  a  Dhaliwal  Jat  of  Mauza  Kot 
Dasaundhi  Mai  in  the  Amritsar  District,  and  as  such  collaterals 
to  succeed  to  certain  lands  left  by  him  in  preferenoe  to  Ganda 
Singh's  sister's  sons  in  that  village,  have  failed  to  show  that  they 
were  related  to  Ganda  Singh  in  any  defiuite  or  ascertainable 
degree  of  relationship  ;  (2)  that  thero  was  no  definite  or 
ascertained  custom  prevailing  among  the  tribe  of  the  parties  by 
which  very  remote  collaterals  of  unascertained  degree  of  a 
deceased  proprietor  such  as  the  plaintiffs  had  a  right  to  exclude 
his  sister's  sons  from  succession  to  his  landed  property ;  (3) 
that  in  the  absence  of  a  definite  custom  on  the  point  the 
personal  law  of  the  parties  must  govern  the  case ;  and  (4)  that 
under  that  law  the  sister's  sons  of  Ganda  Singh  had  a  pre- 
ferential right  of  succession  to  his  estate  as  against  the 
plaintiffs,  who,  being  related  to  kirn  beyond  the  14th  degree, 
were  not  even  his  samanodakas  On  these  grounds  the  learned 
Judge  has  dismissed  the  plaintiffs'  suit. 

Upon  the  question  as  to  whether  there  is  a  definite  or 
ascertained  custom  by  which  the  parties  are  governed  in 
matters  of  succession  to  the  exclusion  of  their  personal  law  the 
Additional  Divisional  Judge  has  refused  to  grant  a  certificate 
for  second  appeal  under  the  provisions  of  soction  41  (3)  of  the 
Punjab  Courts  Act,  and  therefore  no  question  of  custom  can  be 
argued  in.  this  appeal-  The  only  point  with  reference  to  which 
the  appeal  has  been  admitted  to  a  hearing  is  whether  the 
Additional  Divisional  Judge  is  correct  in  his  view  that  under 
the  Hindu  Law,  which  is  the  personal  law  of  the  parties,  the 
plaintiffs  are  excluded  by  the  sister's  sons  of  Ganda  Singh.  Jn 
support  of  his  contention  that  the  plaintiffs,  although  very 
remotely  related  to  Ganda  Singh,  deceased,  are  his  samanodakas 
and  that  therefore  they  exclude  the  sister's  sons  from  succes- 
sion  to  his  estate,   the  pleader  for  tho  appellant  has  relied  ou 
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I.  L.  R.  32  All.  594  (1)  and  Mulla's  Hindu  Law,  pages  27  and  47 
(first  edition).     The   Allahabad  decision  gives   no  help  to  the 
appellants'  pleader.     In  that  oase  the  mother  of  the  last  owner 
of   the  property  in  dispute,  who  was  in  possession  of  his  estate, 
had   by   compromise   recognised  the   right   of  certain  persons, 
who  were   related  to    the   last  owner  in   the    14th   degree   of 
collateral    relationship,    to  succeed  to  his  property,    and  the 
validity  of  the  compromise  was  challenged  by   the   sister's   son 
of  the  last  owner  on  the  ground  that  he  had  a  preferential  right 
to  succeed  to  his  estate.     It  was  held  by   the   High   Court  that 
the  sister's  son  being  a  bandu  was,  under  the  Hindu  Law,  exclud- 
ed from  succession  to  the  property  in  dispute  by  the  last  owner's 
collaterals,  who,  being  related  to  him  in  the  14th   degree,    were 
undoubtedly     his    samanodahas    according    to    the    initakshara 
school.     The  quotation  given  in  the  Allahabad    judgment   from 
the  Mitakshara,  Chapter    II,  section  5,  pi.  6,  was  relied    on   by 
the  plaintiffs'   pleader.     That   quotation  runs  as    follows  : — "  If 
there    be    none  such,  the    succession  devolves    on    kindred  con- 
nected  by  libations  of   water  ;  and  they  must  be  understood  to 
reaoh  to  seven  degrees  beyond  the  kindred  connected  by  funeral 
oblations  of  food  ;  or  else  as  far  as  the   limits   of  knowledge   as 
to  birth  and  name  extend."     This  passage  is   not   in    the  least 
helpful   to   the  plaintiffs,  for,  aocording  to  the  authorities,  this 
passage  does  not  mean  anything  more    than   that   the    agnatic 
relations  of  a  deceased  Hindu  even  beyond  the  1 4th  degree  may 
be  regarded  as  his  samanodahas,   if  the  agnatic   relationship  be 
clearly  established  (see  Mulla's  Hindu  Law,  second  edition,  page 
26,  paragraph  39,  and  page  62,  paragraph  57  (1)  ).  In  the  present 
case  the   agnatic  relationship   of  the  plaintiffs  to  the  deceased 
Ganda  Singh  is  not   clearly   established ;  for   aught    we   know 
they  may  be  related  to  him  in  the  50th  degree  as  members  of  a 
got  descended  from  a  remote  common  ancestor ;  and  it  is  idle  to 
contend  that  in  a  case  like  this  the  so-called  collaterals  of    the 
deceased   proprietor   must  be  regarded  as  his  "  samanodahas  " 
within  the  meaning  of  Hindu  Law  and  should  have   a  right  to 
exolude  his  sister's   sons  from  succession  to  his  estate-     In  our 
opinion  the   view   taken   by  the  learned  Additional  Divisional 
Judge  was    prefeotly   sound  ;  and   we   therefore   maintain   his 
judgment  and  decree  and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


(1)  (1910)  I.  L.  R.  32  All.  594  (Ram  Baran  Rai  v.  Kamla  Prasad). 
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No.  48. 

Before  Hon.  Mr.  Justice  Shadi  Lai. 

SAWAN  SINGH— (Defendant)— APPELLANT, 

Versus 

CHATTAR  SINGH  AND  OTHERS— (Plaintiffs)— BELA 

SINGH  AND  ANOTHER— (Defendants)— RESPONDENTS. 

Civil  Appeal  No.  842  of  1917. 

Easement— right  to  use  of  a  watercourse — actual  user  before  obstruction 
for  more  than  19  but  less  than  20  years— limitation  —Indian  Limitation  Act, 
IX  of  1908,  section  26. 

The  plaintiffs  began  to  use  the  watercourse  on  the  27th  April  1896  and 
continued  to  use  it  until  the  15th  November  1915,  when  defendant  interfered. 
The  present  suit  was  instituted  before  expiry  of  one  year  from  date  of  such 
interference. 

Held,  that  as  it  was  not  pleaded  that  the  watercourse  had  been  used  by 
plaintiffs  with  his  (defendant's)  permission,  it  must  be  taken  that  plaintiffs' 
enjoyment  was  nee  vi  nee  clam  nee  precario. 

Held  also,  that,  although  the  period  of  actual  enjoymeDt  was  in  this  case 
only  19  years  6  months  and  19  days,  the  obstruction  by  defendants  not  having 
been  acquiesced  in  for  one  year  must  be  ignored  for  the  purpose  of  calculat- 
ing the  period  of  20  years  laid  down  in  section  20  of  the  Limitation  Act  (vide 
explanation  to  that  section). 

52  R.  R.  468  per  Tindal,  C.  J.,  and  Halsbury's  Laws  of  England,  Vol.  II,  p 
273,  referred  to. 

Held  also,  that  as  the  period  of  actual  enjoyment  and  the  period  after 
obstruction  up  to  the  date  of  institution  of  suit  together  made  up  the  full 
period  of  20  years  and  this  period  ended  within  two  years  next  before  institu- 
tion of  suit,  the  plaintiffs  had  established  their  right  of  easement. 

(1895)  2  Ch.  708,  referred  to. 

Second  appeal  from  the  decree  of  W.  de  M.  Malan,  Esquire,  District 
Judge,  Jullundur,  dated  the  5th  January  1917v 

Kanwar  Narain,  for  Appellant. 

Badr-nd-Din,  for  Respondents. 

The  judgment  of  the   learned  Judge  was  as  follows : — 

30th  Nov.  I£l7.  Shadi  Lal,  J. — The  action,  out  of  which  this  appeal  arises, 

was  brought  by  the  plaintiffs  for  an  injunction  restraining 
the  defendant  from  interfering  with  their  right  to  enjoy  the 
use  of  a  watercourse  ;  and  the  cardinal  point  for  determina- 
tion is  whether  the  plaintiffs  have  succeeded  in  establishing 
their  prescriptive  title  to  the  easement  claimed  by  them.  The 
learned   District  Judge,   after  a  consideration   of  the  evidence, 

(1)  (1840)  52  B.  R.  468  (Flight  v.  Thomas). 

(2)  (1895)  2  Ch,  708  (Battersea  v.  Commissioners  of  Setscrs). 
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adduced  by  the  parties  has  found  (aud  his  findings  of  facts 
cannot  be  impugned  in  second  appeal)  that  the  plaintiff* 
began  to  use  the  watercourse  on  the  2~th  April  1396,  and 
continued  to  use  it  until  15th  November  191.*>  when  their 
enjoyment  was  interfered  with  by  the  defendant.  Before  one 
year  from  the  date  of  interference  had  expired  the  plaintiffs 
instituted  the  present  suit  on    the  24th  May  1916. 

It  is  contended  on  behalf  of  the  defendant-appellant  that 
the  watercourse  had  been  used  with  his  permission  ;  but  no 
such  plea  was  ever  raised  in  the  Courts  below,  nor  does  it  find 
a  place  in  the  memorandum  of  appeal  to  this  Court.  On  the 
findings  of  the  lower  Appellate  Court  I  must  take  it  that 
the  enjoyment  was  nee  vi  nee  clam  nee  precario,  and  the 
question  arises  whether  it  was  for  the  full  statutory  period. 
Now,  section  26  of  the  Indian  Limitation  Act  lays  down  that 
the  person  claiming  an  easement  must  establish  his  user  for  20 
years  without  interruption.  If  that  provision  had  stood  alone 
the  plaintiffs  could  not  have  established  their  title  to  the  ease- 
ment, for  their  enjoyment  Lad  been  only  for  19  years  6  months 
and  19  days  before  the  disturbance  took  place,  which  disturb- 
ance continued  up  to  the  date  of  the  commencement  of  the 
aotion.  But,  then,  the  explanation  to  section  26  comes  into 
play  and  that  explanation  enacts  : — 

"  Nothing  is  an  interruption  within  the  meaning  of  this 
11  section,  unless,  where  there  is  an  actual  discontinuance  of 
"  the  possession  or  enjoyment  by  reason  of  an  obstruction  by 
"  the  act  of  some  person  other  than  the  claimant,  and  unless 
"  suoh  obstruction  is  submitted  to  or  acquiesced  in  for  one 
"  year  after  the  claimant  has  notice  thereof  and  of  the  person 
"  making  or  authorising  the  same  to  be  made." 

Here  it  is  clear  that  the  obstruction  in  this  case  lasted 
for  less  than  seven  months  aud  the  period  of  obstruction  being 
less  than  one  year  the  obstruction  may  for  the  purpose  of 
calculating  the  period  of  23  years,  be  iguored.  Neither  of  the 
learned  counsel  has  addressed  me  any  argument  on  the  sub- 
ject, but  considering  that  the  point  is  referred  to  in  general 
terms  in  the  memorandum  of  appeal,  I  have  examined  the 
matter  aud  after  consulting  the  English  law  on  the  subject, 
reached  the  above  conclusion. 

The  result,  no  doubt,  is  that  an  easement  can  be  acquired 
after  au  enjoyment  for  19  years  and  a  fraction,  aud  thai,  the 
period  of   20  years  prescribed  by    section  26  ( 1 )  is  accordingly 
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curtailed  by  the  explanation.  Any  other  view,  however,  would 
lead  us  to  the  conclusion  that  the  word  "  interruption  "  as  used 
in  the  explanation  should  be  confined  to  the  case  of  an  inter- 
mediate obstruction  Or  hinderance  iu  the  course  of  the  period 
of  enjoyment  for  20  years  meutioned  in  the  sub-section,  and 
that  it  is  inapplicable  to  the  case  of  an  obstruction  or  hinderance 
at  the  latter  part  of  the  period  of  20  years.  But  there  is 
nothing  in  the  language  of  the  statute  to  justify  that  narrow 
interpretation  ;  and  a  similar  contention  was  rejected  by  the 
English  Court  as  long  ago  as  1841.  In  the  case  of  Flight  v, 
Thomas,  £2  JR.  JR.  468  (1),  Tindal,  C.  J.,  who  delivered  the 
judgment  of  the  Court,  after  discussing  section  4  of  the  Pre 
scriptive  Act,  lc32,  2  and  3  Will.  IV,  C.  7J,  which  section  is  in 
pari  materia  with  the  explanation  in  question,  made  the 
following  pertinent  observations  : — 

"  But  there  is  nothing  in  the  word  itself  which  necessarily 
"  confines  its  meaning  to  an  obstruction  in  the  middle  or  course 
"  of  the  enjoyment  and  no  authority  has  been  cited  to  show 
"  that  an  interruption  for  the  last  three  months  of  the  period 
"  of  twenty  years  is  to  be  considered  as  different  in  itself,  or 
M  in  its  legal  consequences,  from  an  interruption  of  the  same 
'•  duration  in  the  middle  of  the  twenty  years.  Indeed  the 
"  fourth  section  uses  the  expression  ot  the  '  party  interrupted,' 
"  which  may  well  denote  that  the  interruption  is  an  obstruc- 
"  tion  to  the  exercise  of  the  right  and  not  necessarily  an 
*'  interruption  of  the  period.  If.  must  undoubtedly  be  admitted 
"that  there  are  difficulties  attending  the  Act  whichever  way  it 
"  be  construed.  If  construed  in  favour  of  the  plaintiff  below, 
"  it  follows  that  an  enjoyment  for  nineteen  years  and  a  frao- 
"  tion  will  establish  the  right,  provided  the  action  be  brought 
"  before  the  interruption  has  continued  for  the  full  period  of  a 
"year.  If  decided  in  favour  of  the  defendants  below  then  we 
"  must  hold  an  obstruction  fur  less  thau  a  year  to  be  an  inter- 
"  ruption." 

To  the  same  effect  is  a  passage  in  Halsbury'a  Laws  of  Eng- 
land, Vol.  II,  at  page  273  which  is  in  the  following  terms  : — 

"  An  interruption  for  one  year  after  the  party  interrupted 
"  has  notice  of  the  interruption  is  fatal  to  a  prescriptive  claim 
"  under  the  Act ;  hut  an  intei  ruption  for  less  than  a  year  is 
"  not,  whether  it  occurs  at  tlm  c(  uiQ.encement  or  end,  or  at 
"  any  part  of  the  statutory  peiiod,  and,  consequently  where  an 

(1)  (1840J  52  It.  R.  468  (Flight  v.  Thomas). 
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"easement  has  been  enjoyed  without  interruption  for  more 
"than  nineteen  years,  a  tille  will  be  acquired  to  the  easement 
"under  the  Act,  provided  that  an  action  claiming  the  right  is 
"  commenced  within  a  year  after  notice  of  the  interruption." 

It  is,  however,  necessary  that  not  only  should  the  aotion 
be  brought  before  the  expiration  of  one  year  after  the  notice 
of  obstruction,  bat  that  it  should  not  be  commenced  before 
the  expiration  of  the  fall  20  years.  In  other  words,  inchoate 
rights  will  not  be  protected  before  the  expiration  of  the  full 
20  years,  and  it  is  not  permissible  to  the  claimant  to  say  that 
19  years  and  a  fraction  may  be  before  the  action,  the  rest  of 
the  20  years  being  made  up  during  the  continuance  of  the 
action.  Such  a  contention  would  be  contrary  to  the  plain 
words  of  sub-section  (1)  of  section  25  (vide  Battersea  v.  Com- 
missioners of  Sewers,  1895,  2  Oh.  708  (1)  ). 

The  case  before  me  satisfies  all  the  reqnirements  of  the 
law.  The  suit  was  brought  after  the  expiration  of  20  years 
from  the  date  of  the  commencement  of  the  enjoyment  and 
within  one  year  from  the  date  of  obstruction.  Further,  the 
period  of  20  years  ended  within  two  years  next  before  the 
institutioc  of  the  suit.  In  these  circumstances  I  am  of  opinion 
that  the  plaintiffs  have  established  their  right  of  easement,  and 
that  the  decree  of  the  District  Judge  must  be  upheld.  The 
appeal  is,  therefore,  dismissed  with  costs. 

Appeal  dismissed. 


No-  49. 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr. 

Justice  Scott-Smith. 

MAQBUL  SHAH  AHMAD— (Plaintiff)— APPELLANT, 

Versus 

MUHAMMAD  AZMAT    AND  ABDUL  HAMID— 

(Defendants)— RESPONDENTS. 

Civil  Appeal  No.  18  of  1915. 

Civil  Procedure  Code,  Act  V  of  1908,  section  11— res  judicata—  decisions 
by  Probate  Court— how  far  conclusive— Probate  aud  Administration  Act,  V 
o/1881,  sections  23  and  83  —  Indian  Evidence  Act,  I  of  1872,  section  41— 
matter  not  directly  and  substantially  in  issue 

On  the  death  of  one  A.  K  ,  childless,  hi->  widow  applied  for  grant  of 
Letters  of  Administration  to  his  estate.  One  M.  S.  who  alleged  that  he  was  a 
nephew  of  the  deceased  objected   and   the  Prob  te   Court,  after    inquiry, 

(1)  U89o)  2  Ch,  708  [Batiersea  v.  Commissioners  of  Severs). 
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holding  that  M.  S.  had  not  proved  that  he  was  a  nephew  of  the  deceased 
granted  the  widow's  application.  After  the  widow's  death  M.  S.  brought  the 
present  «uit  for  a  declaration  that  he,  as  nephew,  was  entitled  to  a  3  8th  share 
in  the  estate  of  the  late  A.  K.  against  one  Asadullah  Khan  claiming  under  a 
will  of  the  widow.  The  question  was  whether  the  decision  of  the  Probate 
Court  that  M.  S.  was  not  the  nephew  of  A.  K.  operated  as  res-judicata  in  the 
present  suit. 

Held,  that  in  a  proceeding  for  grant  of  Letters  of  Administration  the 
question  before  the  Court  is  one  of  representation  of  the  estate  and  not  of 
distribution  and  it  was  only  for  the  purpose  of  determining  the  question  of 
representation  that  the  Court  was  called  upon  to  decide  whether  M.  S. 
would  be  entitled  to  the  whole  or  any  part  of  the  estate  of  the  dpceased  within 
the  meaning  of  section  23  of  the  Probate  and  Administration  Act,  and  such 
a  finding  is  not  res  judicata  in  the  present  suit  in  which  the  question  of  title 
to  the  properties  has  to  be  determined. 

15  Cal.  W.  N.  1021  perMookerjee  J.  (1)  and  55  P.  R.  1894,  p.  174,  per 
Plowden,  S.  J.  (2)  referred  to  and  followed. 

I.  L.  R.  38  Bom.  309  (F.  B.)  ■  3)  and  6  Tndian  Cases  30i  (4),  distinguished. 
First  appeal  from  the  decree  nf  0.  C.  Oarhett,  Esquire,  Subordinate 
Judge,  1st  Class,  Simla,  dated  the  ^th  October  .1914. 

Shuja-ud-Din,  for  Appellant. 

Abdul  Rashed  and  Mohsin  Shah,  for  Respondents. 

The  judgment  of  the    Court  was  delivered  by  : — 
13th  Dec.  1917.  Scott-Smith,  .1— The   material   facts   of   the   case   oat  of 

which  the  present  appeal  arises  are  as  follows  : — One  Abdalla 
Khan  died  in  1904  leaving  a  widow,  Mussainmat  Khadija 
Begam,  and  -me  Maqbul  Shah  who  claimed  to  be  his  nephew 
and  who  is  the  present  plaintiff-appellant.  Mussammat 
Khadija  Begam  applied  for  grant  of  Letters  of  Administration 
to  the  estate  of  Ablulla  Khan  and  the«e  were  granted  to  her. 
Maqbul  Shah  appealed  and  the  case  was  remanded  by  this  Court 
for  redecision  after  a  finding  as  to  whether  Maqbul  Shah  was  a 
nephew  of  the  deceased  or  not.  On  the  26th  October  1908  the 
District  Judge  again  granted  Letters  of  Administration  to 
Mussammat  Khadija  Begam  boiling  tint  M  iqbul  Shah  had  not 
proved  that  he  was  the  nephew  of  the  deceased.  An  appeal  to 
this  Court  was  dismissed  on  the  6th  November  1911.  Sub- 
sequently Mussammat  Khadija  Beffam  'lied  and  Asadulla  Khan 
propounded  a  will,  alleged  to  have  been  executed  by  her,  of 
which  he  claimed  probate.  Probate  was  granted  to  him  as  an 
executor    under   the    will.     Maqbul   Shah  has  now  brought  the 

(1)  (1911)  15  Cal  W.  V.  1021  \LalU  Mohan  Das  v.  Rodharamun  Saha). 

(2)  55  P.  R.  1891,  p.  Kl  (Jlustt  B>li  v   MjtSSt,  H«s<ain  Bibii. 

(3)  (1913  /.  L.  R.  38  Bom.  309  >.F.  B.)  (KalyancMnd  v.  Sitabqiy. 

(4)  (1910)  6  Indian  Cases  301  {Ramnandan  v.  Sheoparsan  Singh). 
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present  suit  for  a  declaration  that  he  is  the  nephew  of  Abdulla 
Khan  and  entitled  to  3/Sth  of  the  property  left  by  him.  The 
lower  Court,  following  I.  L.  R.  38  Bom.  page  309  (1)  which  is  a 
later  ruling  than  that  reported  as  15  Cal.  W.  N.,  page  1021  (2) 
which  the  Court  had  followed  in  the  case  from  the  decision  in 
which  Civil  Appeal  No.  1625  of  1915  is  also  before  us,  held  that 
the  decision  of  the  Probate  Court  that  Maqbul  Shah  was  not 
the  nephew  of  Abdulla  Khan  operated  as  res  judicata,  and 
dismissed  the  suit. 

From  this  order  Maqbul  Shah  has  appealed  to  this  Court. 
Tt  is  urged  in  adpeal  that  the  case  reported  in  15  Oal.,  W.  N. 
page  1021  (2),  is  exactly  on  all  fours  with  the  present  case, 
whereas  that  reported  in  /.  L.  R.  38  Bom.,  page  809  (8)  is 
distinguishable.  The  facts  of  the  Bombay  case  were  as 
follows : — 

In  a  contentious  proceeding  for  probate,  the  will  produced 
by  the  applicants  was  hold  not  proved  and  the  probate  was 
refused.  The  applicants  appealed  to  the  High  Court  which 
dismissed  the  appeal.  ■  The  widow  of  the  deceased  thereupon 
brought  a  suit  for  the  recovery  of  the  property  of  the 
deceased  from  the  defendants  who  held  it  as  executors  under 
the  will  and  the  first  Court  allowed  the  claim.  It  was  held  by 
the  High  Court  that  the  judgment  in  the  probate  proceedings 
operated  as  res  judicata  between  the  parties  under  section  83  of 
the  Probate  and  Administration  Act  and  section  11,  Civil 
Procedure  Code. 

In  our  opinion  the  facts  of  that  case  are  clearly  distin- 
guishable from  those  of  the  present  one.  There  the  question 
before  the  Probate  Court  was  whether  the  testator  was  or  was 
not  of  a  sound  disposing  mind.  It  was  found  that  he  was  not;  and 
this  point  was  held  to  be  res  judicata  in  the  subsequent  regular 
Buit.  In  considering  an  application  for  probate  of  a  will  the 
only  question  before  the  Probate  Court  is  whether  the  will  was 
duly  executed  by  the  testator.  The  Probate  Court  has  been 
given  jurisdiction  to  try  this  question  and  we  quite  agree  with 
the  Bombay  High  Court  that  the  decision  by  if  of  that  question 
would  be  r?s  judicata,  for  if  it  were  not,  its  grant  or  refusal 
of  probate  might  be  set  aside  by  a  regular  suit,  in  the  Bombay 
case  the  object  of  the  regular  suit  was  to  obtain  a  decision 
which  would  nullify  that    of   the    Probate    Court  in    a    matter 

(1)  (1913)  7.  L,  R.  38  Bom  309  (F.  B.)  (Kalyanchand  v.  Sitabai). 

1 2)  (191LJ  15  Cal.  W.  A'.  1021  (Lalit  Mohan  Das  v.  Radharaman  Saha). 

(3)  \  1913;  1.  L.  R.  38  Bom.  309  ^F.B.)  {Kalyanchand  v.  Sitabai), 
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which  it  had  jurisdiction  to  try.  We  therefore  have  no  quarrel 
with  the  decision  in  /.  L.  R.  38  Bom.  bat  we  are  of  opinion  that 
it  is  clearly  distinguishable  from  the  facts  of  the  present  case. 

In  the  case  reported  at  page  1021  of  15  C.  W.N. 
Mookerjee,  J.,  (1)  has  exhaustively  discussed  the  two  questions 
which  were  for  decision  therein.  The  first  was  whether  the 
Probate  Court  was  competent  to  try  the  subsequent  regular 
suit;  and  the  second,  whether  the  matter  directly  and 
substantially  in  issue,  was  directly  and  substantially  in  issue 
in  the  proceedings  for  grant  of  Letters  of  Administration. 
The  High  Court  decided  (1)  that  the  Probate  Court  was  a 
Court  invested  with  special  jurisdiction  and  was  not  the  same 
Court  as  that  trying  the  regular  suit  and  was  not  competent 
to  try  it,  and  (2)  that  the  matter  directly  and  substantially  in 
issue  in  the  subsequent  suit  was  not  directly  and  substantially 
in  issue  in  the  previous  proceedings. 

With  regard  to  the  decision  on  the  second  point  we  entirely 
agree  with  the  reasoning  adopted  by  Mookerjee,  J.,  and  we 
cannot  do  better  than  use  certain  portions  of  his  judgment  in 
giving  our  decision.  In  the  proceedings  for  grant  of  Letters 
of  Administration,  the  question  before  the  Court  was  one  of 
representation  of  the  estate  of  the  deceased  and  not  of  distri* 
bution.  It  was  only  for  the  purpose  of  determining  the  question 
of  representation  that  the  Court  was  called  upon  to  decide 
whether  Maqbul  Shah  would  be  entitled  to  the  whole  or  any 
part  of  the  estate  of  the  deceased  within  the  meaning  of  section 
23  of  the  Probate  and  Administration  Act.  It  was  not 
competent  to  that  Court  to  decide  any  question  of  title  to  the 
properties  ;  obviously  that  Court  could  not  decide  the  extent 
of  the  estate  of  the  deceased.  The  Court  was  competent  to  deal 
with  the  question  of  representation  and  administration  of  the 
estate  of  the  deceased,  and  whatever  investigation  was  held 
was  incidental  to  that  purpose  and  that  purpose  alone.  The 
Court  of  Probate  has  decided  against  the  representative 
character  set  up  by  Maqbul  Shah.  That  decision,  for  the 
purposes  of  the  controversy  then  bsfore  the  Court,  is  final  under 
section  41  of  the  Julian  Evidence  Act  and  operates  as  a  judgment 
in  rem.  It  has  conclusively  decided  that  the  present  plaintiff, 
Maqbul  Shah,  was  not  entitled  to  Letters  of  Administration  to 
the  estate  of  Ahdnlla  Khan.  But  although  this  question  cannot 
be  re-opened  and  re-adjwlicated,  it  would  not  be  right   to    hold 


(1)  (1911)  15  Cal  W.  N.  1021  {Lalit  Mohan  Das  v.  Radharaman  Saha). 
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that  that  decision  has  also  finally  concluded  the  parties  upon 
the  question  of  title  to  the  properties  in  controversy  in  this 
suit. 

Counsel  for  the  respondent  has  referred  us  to  the  case  of 
Kamnandan  v.  Sheoparsan  Singh  reported  in  6  Indian  Gases  301 
(1).  It  was  also  quoted  before  the  Bench  which  decided  the 
one  reported  in  15  G.  W.  N.  at  page  1021  (2),  and  was  clearly 
distinguished  by  the  learned  Judges.  Caepersz,  J.,  was  a  party 
to  both  decisions.  It  is  unnecessary  for  us  therefore  to  dis- 
tinguish the  two  cases.  It  is  sufficient  to  say  that  we  fully 
agree  that  the  cases  are  distinguishable. 

We  have  already  stated  that  we  agree  with  the  Bombay 
High  Court  that  the  decision  of  the  Probate  Court  that  a  will 
has  not  been  validly  executed  is  binding  in  a  subsequent  civil 
suit.  In  an  application  for  Letters  of  Administration  however 
the  Court  merely  has  to  decide  in  a  preliminary  way  whether 
the  applicant  is  an  heir  to  the  whole  or  part  of  the  estate  of  the 
deceased;  and  secondly,  whether  he  is  a  fit  person  to 
whom  Letters  of  Administration  should  be  gi'anted.  The 
subsequent  decision  in  a  regular  suit  as  to  his  title  to  part  of  the 
property  would  not  operate  to  cancel  the  Letters  of  Administra- 
tion granted  to  another  person,  nor  to  grant  them  to  him  if  they 
had  already  been  refused.  We  are  therefore  clear  that  the 
question  whether  Maqbul  Shah  was  the  nephew  of  Abdulla 
Khan  was  not  directly  and  substantially  in  issue  in  the  previous 
proceedings.  It  was  only  an  incidental  question  which  had  to 
be  decided.  On  this  ground  we  hold  that  the  decision  of  the 
Probate  Court  does  not  operate  as  res  judicata  in  the  present 
suit. 

As  to  the  decision  of  the  Calcutta  High  Court  that  a  Court 
exercising  jurisdiction  under  Act  V  of  1881  is  a  Court  of 
special  jurisdiction,  we  consider  the  reasoning  of  Mookerjee,  J., 
to  be  sound.  It  is  also  in  accordance  with  certain  remarks  of 
Sir  Meredyth  Plowden,  S.  J.,  reported  at  page  17-i  of  55  P.  R. 
1894  (3).  His  remarks  are  as  follows  : — 

"  A  court  acting  under  Act  V  of  J  S8 1  is  a  Court  exercising  a 
"special  jurisdiction  and  the  proceeding  is  of  a  special  character 
"  even  when  it  is  a  contentious  proceeding  and  is  quite  distinct 
"from  a  suit  in  a  Civil  Court  to  c:i use  or  prevent  a  will  from 
•'  being  operative  as  a   disposition   of   property.     It   is   a   pre- 

(1)  v  19 10)  (5  Indian  Cases  301  (Ramnandan  v.  Sheoparsun  Singh) . 

(2)  (lull)  15  Cal.  W.  iV.  1021  (Lalit  Mohan  Das  v.  RadharamanSaka). 

(3)  55-  P.  R.  1894,  p.  174  [MifBSt.  Baliv.ilusst.  Hussain'Bibi). 
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"  liminary  proceeding  to  determine,  whether  the  whole  document 
"  propounded  or  any,  and  if  so  what  part  of  it  is  the  will  of  the 
"  testator." 

We  do  not  however  wish  to  lay  it  down  that  iu  no  case  can 
the  decision  of  the  Probate  Court  operate  as  res  judicata  in  a 
subsequent  legular  suit,  because  as  wo  have  already  stated  we 
agree  with  the  Bombay  High  Court  that  the  decision  of  such  a 
Court  that  a  will  was  not  validly  executed  is  binding  and  cannot 
be  questioned  in  a  subsequent  regular  suit.  For  the  decision  of 
the  present  appeal,  however,  it  is  sufficient  to  hold  that  the 
matter  directly  and  substantially  in  issue  in  the  present  suit 
was  not  directly  and  substantially  in  issue  in  the  former  pro- 
ceedings under  Act  V  of  1881. 

We  therefore  accept  the  appeal  and  setting  aside  the  order 
of  the  lower  Court  remand  the  case  for  decision  on  the  merits. 
Stamp  in  this  Court  will  be  refunded  and  other  costs  will  be 
costs  in  the  case. 

Appeal  accepted. 

No.  50. 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr.  Justice 

Scott-Smith. 

B1NDU  KHAN— (Plaintiff)— APPELLANT, 

Versus 

INDAR  NARAIN,  etc.— (Defendants) -RESPONDENTS. 

Civil  Appeal  No.  1904  of  1914. 

Pre-emption — waiver  -before  a  definite  agreement  to  purchase  has  been 
entered  into  between  vendor  and  vendee. 

Held,  following  1,  L.  R,  27  All.  670  (676)  (1),  that  in  order  to  debar  a 
party  entitled  to  pre  empt  a  tale  from  exercising  his  right  an  opportunity  to 
purchase  must  be  given  when  a  definite  agreement  to  purchase  at  a  fixed  price 
has  been  entered  into  with  a  stranger.  It  is  not  enough  to  oiler  property  to 
a  person  entitled  to  pre-empt  before  au  agreement  to  purchase  has  been 
entered  into. 

First  appeal  from  the  decree  of  C.L.  Duudas,  Esquire,  Divisional 
Judge,  Delhi,  dated  the  i9th  May  1914. 

Muhammad  Shafi,  for  Appellant- 
Moti  Si!ga,r,  for  Respondents,. 
The  judgment  of  the  Court  was  delivered  by  :  — 
18th  Dec.  1917.  Scott-Smith,  J. — This    judgment    dispones    of     the      six 

connected  appeals  Nos.  1904  to  l'J07  aud  1803  and  1957  of  19i4. 

(1)  (1905)  I.  L.  R,  27  AU,  070  v670)   Kanhai  Lai  v.  Kalka  Prasad). 
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The  appeals  are  from  the  order  of  the  Divisional  Judge,  Delhi, 
disposing  of  four  separate  suits  brought  by  rival  pre-emptors 
in  regard  to  a  sale  of  land,  dated  the  4th  June  1913,  effected  by 
Indar  Narain  and  Jagat  Narain  in  favour  of  Bhure  Khan  and 
others  of  Malcha  and  Muhammad  Ranizan  and  Muhammad 
Rafi,  sons  of  Grhise  Khan,  of  Tihar.  The  subject  of  the  sale 
was  a  large  area  of  land  and  a  house,  situate  in  Tihar  village, 
and  mortgage  rights  in  other  land.  Four  suits  were  brought, 
No.  1  by  Bindu  Khan;  No.  2  by  Sardar  Khan  ;  No.  3  by  Badr-ud- 
Din  and  others  ;  and  No.  4  by  Sarup  Lai  and  Mussammat  Bibi. 
Nos.  1,  3  and  4  were  for  the  whole  of  the  property  sold,  but 
Sardar  Khan's  suit  was  in  respect  of  only  44  bighas  and  2  biswas 
out  of  the  land  sold.  This  plot  was  separately  sold  to  Muhammad 
Ramzan  and  Muhammad  Rafi ;  the  rest  of  the  property  mentioned 
in  the  deed  of  sale  was  sold  separately  to  the  Malcha  vendees. 

The  suit3  against  the  Malcha  vendees  were  dismissed  on 
the  ground  that  the  pre-emptors  had  waived  their  claims.  A 
decree  for  the  land  separately  sold  to  the  sons  of  Ghise  Khan 
was  pissed  in  favour  of  Sarup  Lai,  Mussammat  Bibi,  Badr- 
ud-Din,  Ghise  Khan,  Mallu  Khan  and  Sardar  Khan  on  payment 
of  Rs.  1,000.  From  this  order  Bindu  Khan  has  filed  four 
separate  appeals,  one  in  the  case  in  which  he  is  the  plaintiff, 
and  the  others  in  the  cases  brought  by  the  other  pre-emptors. 
Separate  appeals  have  been  filed,  one  by  Sarup  Lai  and  Mussam- 
mat Bibi  and  the  other  by  Badr-ud-Din  and  his  co-plaintiffs. 

The  first  question  for  decision  is  whether  the  plea  of 
waiver  has  been  established.  This  plea  is  based  upon  two 
main  allegations  (1)  that  prior  to  the  sale  a  general  agreement 
was  given  in  the  village  that  no  claim  to  pre-empt  would  be 
brought,  and  (2)  that  Sarup  Lai  separately  agreed  to  the  sale. 
As  regards  the  alleged  agreement  in  the  village  we  have  only 
the  evidence  of  Karm  Ali  and  Bhure  Khan,  one  of  the  vendees. 
Karm  Ali's  evidence  will  be  found  at  page  130  of  Paper  Book 
A,  He  states  that  Bhure  Khan  came  into  the  village  before 
making  his  purchase  and  got  some  of  the  villagers  collected. 
The  latter  said  that  as  he  was  a  Musalman  brother  they  would 
be  glad  if  he  purchased  the  land.  There  was  no  mention  of 
price  ;  in  cross-examination  he  statea  that  Bindu  Khan,  Kallu 
and  Sardar  Khan   weie  present. 

Bhure  Khan's  evidence  will  be  found  at  page  133  of  the  same 
Paper  Book.  He  states  that  he  visited  Tihar  before  making 
the  purchase  to  make  enquiries  from  the  villagers-  The  people 
told  him  that  they  wore  quite  content  that  he  and  his  co-vendees 
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should  buy  the  land.  He  states  that  all  the  pre-emptors  were 
present  and  expressed  their  satisfaction  at  the  intended  pur- 
chase and  that  be  named  Rs.  20,000  as  the  price.  This,  it  will 
be  noticed,  contradicts  ihe  statement  of  Karm  Ali,  who  says  no 
price  was  mentioned.  He  further  states  that  he  interviewed 
Sarup  Lai  at  his  house  and  Sarup  Lai  told  him  that  he  could 
not  afford  to  pay  so  much  as  Rs.  20,0.0  for   the  land. 

Muhammad  Hussain  and  Ramzani,who  have  been  produced 
as  defendants'  witnesses  (see  pages  13 1  and  132  of  Paper  Book 
A)  states  that  no  panchayat  took  place  in  the  village  prior  to 
the  sale. 

It  will  thus  be  seen  that  the  evidence  of  waiver  is  very 
slender  and  the  lower  Court  itself  has  admitted  this.  The 
latter,  however,  believed  Bhure  Khan's  evidence  because  it 
considered  the  story  told  by  him  a  probable  one.  It  did  not 
think  that  he  would  have  bought  so  much  land  without  first 
making  some  agreement  with  those  who  had  a  right  of  pre- 
emption. Bbure  Khan  is  one  of  the  persons  principally 
interested  in  maintaining  the  sale  ;  and  it  seems  to  us  that  his 
statement  should  be  received  with  great  caution  and  it  is  a 
question  whether  plaintiffs  should  be  held  to  have  lost  their 
right  upon  his  evidence  corroborated  by  that  of  Karm  Ali 
alone  We  think,  however,  it  is  quite  possible  that  Bhure  Khan 
did  go  to  Tihar  village  prior  to  the  sale  and  informed  some  of  the 
villagers  that  he  contemplated  purchasing  the  land  in  suit  and 
that  a  general  a«sent  was  piven  to  such  a  purchase  ;  but  in  our 
opinion  what  occurred  did  not  amount  to  a  complete  legal  waiver 
of  the  right  of  pre-emption. 

In  J.  I.  R.  27  All.  page  676  (1),  it  was  held  that  "  in  order 
"to  debar  a  party  entitled  to  preempt  a  sale  from  exercising  his 
':  right  an  opportunity  to  purchase  must  be  given  when  a 
"  definite  agreement  to  purchase  at  a  fixed  price  has  been  enter- 
"  ed  into  with  a  stranger,  It  is  not  enough  to  offer  property  to 
"  a  person  entitled  to  preempt  before  an  agreement  to  purchase 
"  has  been  entered  into."  Now,  in  this  case  it  is  not  even 
alleged  that  a  complete  agreement  to  purchase  had  been  entered 
into  between  the  vendors  and  the  vendees  prior  to  the  panchayat 
alleged  to  have  been  held  in  Tihar  village.  Had  Bhuro  Khan 
completed  the  agreement  with  the  vendors  and  then  gone  and 
told  the  pre-emptors  that  he  had  done  so  and  a^ked  them 
whether  they  would  purchase  at  a   fixed  price    and    had   they 


(1)  0905?  7.  L.  R.  27  All.  670  (676)  (Kanhai  Lalv,  Kalka  Prasad). 
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refused,  that  refusal  might  no  doubt  have  amounted  to  waiver. 
But  there  is  no  allegation  much  less  proof  that  anything  of  this 
sort  took  place.  We  agree  with  the  decision  reported  in  27 
All.  676  (1),  and  therefore  hold  that  no  waiver  has  been 
established.  Having  regard  to  this  finding  the  appeals  of  those 
pre-emptors  whose  suits  have  been  dismissed  must  be  accepted. 

[The  remainder  of  the  judgment  is  not  required  for  the  purpose  of  this 
report— Ed.] 


No.  51. 

Before  Hon.  Mr.  Justice  Shadi  Lal. 

BEHARI  LAL- (Defendant)— APPELLANT, 
Versus 
OFFICIAL  LIQUIDATOR,  AMR'TSAR  BANK- 
RESPONDENT. 

Civil  Appeal  No  1068  of  1917. 

Companies  in  liquidation— contributories— in  respect  of  shares  purchased 
by  father  in  name  of  his  minor  son. 

Held,  that  a  father  purchasing  shares  in  the  name  of  his  minor  son  is 
personally  liable  and  that  the  list  of  contributories  can  be  altered  by  sub- 
stituting the  name  of  the  father  for  that  of  the  son. 

13  Eq.  566  (2),  19  Eq  533  (3\  and  5  Ch  App.  614  (4),  referred  to. 
(1907)  1  Ch.  582   5),  and  18  Ch.  D.  581  (6),  distinguished. 
Miscellaneous  first  appeal  from,  the  order  of  0.  A.  Barron, 
Esquire,  Additional  Judge,  Lahore,  datel  the  24th  March,  1917. 
Rup  Ram,  for  Appellant. 
Herbert,  for  Respondent. 
The  judgment  of  the  learned  Judge  was  as  follows  :-— 

Shadi  Lal,  J. — The  facts  of  this  case  lie  within  a  narrow  25th  July  1917. 
compass.  The  appellant,  Pandit  Behari  Lal,  at  first  applied 
on  the  11th  July  1908  for  five  shares  to  be  allotted  to  him, 
and  then  requested  that  the  shares  should  be  allotted  in  the 
name  of  his  minor  son  with  himself  as  guardian.  This  request 
was  duly  complied  with,  and  it  appears  tbat  Pandit  Behari  Lal 

(1)  (1905.  I  L  R  27  .4M.  670  (67G)  (Kanh;ii  Lal  v.  Kalka  Prasad). 

(2)  (1872)  13  Eq.  566  (Pugh  and  Sharman's  case). 

(3)  (1875)    19  Eq.  533  (la  re  Imperial  Mercantile  Credit  Association, 

Richardson's  case). 

(4)  1870)  5  Ch  App.  614  (In  re  Cobre  Copper  Mining  Co.,  Weston's  case). 

(5)  (1907)  1  Ch.  582  (In  re  National  Bank  of  Wales,  Massey  and  Griffins 

case). 

(6)  (1831)    18  Ch.  D.  581   (In  re  London,  Bombay  and  Mediterranean 

Bank). 
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not  only  received  the  dividends  upon  the  shares  but  also  paid 
the  calls  made  by  the  Company  from  time  to  time.  The  Com- 
pany has  now  gone  into  liquidation,  and  the  question  for  deter- 
mination is  whether  Pandit  Behari  Lai  is  liable  as  a  contribu- 
tory to  the  extent  of  the  amount  still  due  on  the  shares.  Now,  it 
has  been  repeatedly  held  that  if  a  person  applies  for  shares  in 
the  name  of  a  person  under  disability,  the  applicant  is  per- 
sonally liable,  vide  inter  alia,  Pugh  and  Shannons  Case,  13  Eq. 
566  (I).  The  ruling  in  Richardson's  case  is  an  authority  for  the 
proposition  that  a  father  purchasing  shares  in  the  name  of  his 
minor  son  is  personally  liable,  and  that  the  list  of  con- 
tributories  can  be  altered  by  substituting  the  name  of  the 
father  for  that  of  the  son  ;  In  re  Imperial  Mercantile  Credit 
Association,  Richardson's  case,  19  Eq,  5S8  (2).  Weston's  case 
(In  re  Cobre  Copper  Mining  Company,  5  Chancery  appeals 
614)  (3),  is  leally  a  combination  of  two  positions,  namely,  a 
transfer  of  some  shares  by  the  father  to  his  minor  son,  and 
also  the  purchase  of  other  shares  by  him  in  the  name  of  the 
minor  son.  The  Vice- Chancellor  Sir  W  M.  James  held  that 
the  father  was  liable  as  a  contributory  in  respect  of  both  the 
classes  of  shares  and  that  he  could  not  escape  liability  by 
contending  that  his  son,  and  not  he,  was  registered  as  the 
share-holder.  "  It  was  a  mode,"  observed  the  learned  Judge, 
"  by  which  these  shares  were  kept  as  existing  shares  with  a 
"  right  to  participate  in  the  profits  When  the  thing  turns  out  to 
"be  a  failure,  it  is  said  '  it  is  very  true  that  we  were  apparently 
'  share-holders  with  you,  but  the  person  in  whose  name  they 
'  were  entered  was  an  infant  He  of  course  is  not  liable  to  contri- 
1  bute  and  I  am  not  liable  to  contribute.'  I  think  the  moving 
"  person  in  this  was  the  father,  the  father  was  the  person 
"  who,  in  the  name,  and  through  the  medium  and  by  means  of, 
"  the  son,  obtained  the  shares."  The  judgment  of  the  Vice- 
Chancellor  was,  it  is  to  be  observed,  confirmed  on  appeal  and 
the  observations  of  Lord  Hatherley,  L.  C,  who  delivered  the 
judgment  of  the  Court  of  Appeal,  are  to  the  same  effect. 

In  disputes  of  this  kind  the  Court  has  to  look  at  the 
substance  of  the  case,  and  viewing  the  matter  in  that  manner 
I  must  regard  the  father  as  the  holder  of  the  shares  and  as 
such  liable  to  contribute  to  the  extent  of  the  money  due 
thereon. 

(1)  (1872)  13  Eq.  £66  (Pugh  and  Sharmaris  case). 

(2)  (1875)  19  Eq.  588   (In  re  Imperial  Mercantile  Credit  Association 

Richardson  s  case). 

(3)  (1870)  5  Ch.  App,  614  (In  re  Cobre  Copper  Mining  Co.,  Weston's  case). 
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It  seems  to  rae  that  Massey  and  Griffin's  case  {In  re 
National  Bank  of  Wales,  Limited,  1  Chancery  582  (1907)  (1), 
relied  upon  by  the  appellant  is  entirely  distinguishable.  In 
that  case  there  was  a  transfer  of  shares  after  the  commence- 
ment of  the  liquidation  in  favour  of  an  infant  who  was  in  no 
way  related  to  the  transferor,  and  the  transfer  was  accepted 
by  the  liquidator.  Now,  one  of  the  grounds,  upon  which  the 
Court  refused  to  place  the  transferor  on  the  list  of  con- 
tributories,  was  that  any  equity  which  the  liquidator  might 
have  had  against  the  transferor  by  reason  of  the  transfer  by 
him  to  the  infant  was  abrogated  by  the  laches  of  the  liquidator. 
Nor  has  the  ruling  in  re  London,  Bombay  and  Mediterranean 
Bank,  18  Chancery  Division  581  (2)  any  direot  bearing  upon 
the  facts  before  me.  It  appears  that  in  that  case  a  Parsee 
merchant  had  purchased  100  shares  in  his  own  name  and  200 
in  the  name  of  his  wife,  and  that  upon  an  application  by  the 
liquidator  to  have  the  list  of  contributories  rectified  by  placing 
thereon  the  names  of  the  husband's  executors  instead  of  that  of 
the  wife  the  Court  refused  to  accede  to  the  request  on  the  ground 
that  the  Company  having  accepted  the  wife  as  a  share-holder 
without  any  misrepresentation  or  concealment  on  the  part  of 
the  husband  his  estate  was  not  liable  and  the  Company  was  not 
entitled  to  any  rectification  of  the  list. 

The  ratio  decidendi  of  Richardson's  case  and  Pugh  and 
Sharman's  case  is  that  the  person  nominally  on  the  register 
was  merely  an  alias  of  the  person  whom  it  was  sought  to  put 
on  the  register  in  his  place,  and  this  principle  is  applicable 
to  the  case  before  me.  Accordingly  I  hold  that  the  father  is  " 
liable  to  contribute  in  respect  of  the  shares  purchased  in  the 
name  of  his  minor  son,  and  considering  that  the  Court  has 
under  the  rules  plenary  powers  to  rectify  the  list  of  the 
contributories,  I  do  not  think  the  appellant  has  any  legitimate 
cause  for  complaint.  I  must,  therefore,  dismiss  the  appeal 
with  costs. 

Appeal  dismissed. 


(1)  (1907)   1   Ch.  582   (In  re  National  Bank  of  Wales,   Massey  and 

Griffin's  case). 

(2)  (1881)    18  Ch.  D.  581   (In  re  London,  Bombay  and  Mediterranean 

Bank). 
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No.  52. 

Before  Hon.  Mr.  Shah  Din,  Acting  Chief  Judge. 

RAM  RAKHA  MAL  — (Judgment-debtor)— APPELLANT, 

Versus 

NAZAR  MAL   AND  OTHERS— (Decree-holders)— 
RESPONDENTS. 

Civil  Appeal  No.  207  of  1916. 

Provincial  Insolvency  Act,  III  of  1937,  sections  5,-6,  15  and  16  — 
Petition  by  debtor— debtor's  right  to  order  of  adjudication  lohere  all  the 
requirements  of  the  Act  have  been  fulfilled— dismissal  of  petition  on 
ground  that  petitioner  has  transferred  his  houses  to  his  son. 

Held,  that  on  an  application  under  the  Provincial  Insolvency  Act  by 
a  debtor  to  be  declared  an  insolvent  where  all  the  conditions  specified  in 
the  Act  have  been  satisfied,  he  is  entitled  to  an  order  of  abjudication  and 
the  Court  has  no  power  to  reject  such  an  application  on  the  ground  that  the 
petitioner  ha3  transferred  his  houses  to  his  son. 

/.  L.  R.  U  Cal.  535  (P.  C.)  (1),  followed. 
Miscellaneous  first  appeal  from    the    order   of   Rai    Sahib   Lala 
Bishambar   Dayal,    District   Judge,    Karnal,    dated  the    8th 
Sovember  19 15. 

Bakhshi  Sohau  Lai,  for  Appellant. 

Raman  Nand,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

26th  July  1917.  Shah  Din,  J. — The  order  of  the  District    Judge  dismissing 

the  appellant's  insolvency  petitiou  is  perfoctly  arbitrary  as 
it  does  not  state  in  detail  the  grounds  on  which  the  petition 
has  been  rejected.  The  only  reason  given  for  the  rejection  of 
the  petition  is  that  the  petitioner  has  transferred  his  houses 
to  his  sou  ;  but  this  is  no  ground  whatever  for  refusing  to 
declare  the  petitioner  an  insolvent   if   he  fulfils   all  the   condi- 

Itions  laid  down  in  Act  III  of  1907.  The  decision  of  their 
Lordships  of  the  Privy  Council  reported  as  J.  L.  B.  44  Oal. 
535  (1)  is  in  point. 

I  accept  this  appeal,  set  aside  the  order  of  the  District 
Judge  and  send  the  case  back  for  decision  according  to  law. 
No  order  as  to  costs. 

Appeal  accepted. 


(1)  (1916;  /.  L.  Ii.  44  Cal.  535  (P.  C.)   (Chhatrapat  Singh  v.  Kharag 
Singh). 
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No.  53. 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr. 

Justice  Scott- Smith. 

M  AH  ANT  RATTAN  DAS— (Plaintiff)— PETITIONER, 

Versus 
BAT  TAN  SINGH— (Defendant)— RESPONDENT. 

Civil  Reference  No.  8  of  1917. 

Jurisdiction  {Civil  or  Revenue)— suit  for  mesne  profits  for  period  when 
plaintiff  was  not  in  possession  though  entitled  to  it— Punjab  Tenancy  Act,  XVI 
of  1887.  sections  14  and  77  (3)  (n). 

The  land  cf  which  mesne  profits  is  claimed  was  leased  by  H.  D.  Mahant 
on  21st  November  1910  to  B.  S,  defendant  for  4  years.  On  26th  August  1913, 
the  plaintiff  and  others  got  a  decree  for  removal  of  H.  D.  Mahant  and  for 
cancellation  of  certain  alienations  effected  by  him.  On  17th  March  1915  the 
present  plaintiff  sued  B.  8.  and  others  for  possession  of  lands  of  which  they 
had  obtained  possession  from  H.  D.  Mahant.  On  30th  November  1915  he 
obtained  a  decree,  it  being  held  that  he  was  appointed  Mahant  on  the 
18th  August  1912.  Plaintiff  instituted  the  present  suit  for  mesne  profits  for 
the  previous  three  years  on  the  22nd  March  1916,  and  subsequently  obtained 
possession  from  B.  S,  under  the  decree  of  30th  November  1915. 

Held,  following  82  P.  R.  1894  and  1  P.  R.  (Rev.)  1893  that  plaintiff, 
though  not  in  possession,  was  since  August  1912,  the  landlord  in 
respect  of  defendant  B.  S.  within  the  meaning  of  section  14  of  the  Punjab 
Tenancy  Act,  and  that  the  suit  was  consequently  triable  by  the  Revenue 
Court  under  section  77  (3)  (n)  of  that  Act. 

145  P.  R.  1893,  (3)  not  followed. 

Case  referred  by  the  Commissioner,  Juliundur  Division,  tvith  his 
endorsement  No   1373,  dated  the  12th  March  1917. 

The  order  of  the  Court  was  delivered  by — 

Scott-Smith,  J. — This  is  a  reference  under  section  99  of  \8th  Dec.  1917. 
the  Punjab  Tenancy  Act,  the  question  referred  being  whether 
the  plaintiff's  suit  for  mesne  profits  was  triable  by  a  Civil 
or  Revenue  Court.  The  land  of  which  mesne  profit  is 
claimed  was  leased  by  Hira  Das  Mahant  on  21st  November 
19;0  to Battan  Singh,  defendant,  for  a  period  of  four  years. 
On  the  26th  August  1913,  the  plaintiff  and  others  got  a 
decree  for  removal  of  Hira  Das  Mahant  and  for  cancellation 
of  certain  alieivtions  effected  by  him  It  is  not  clear  when 
Hira  Das  was  actually  removed  from  the  office  of  Mahant. 
On  the  17th  March  1915  the  present  plaintiff  sued  Battan 
Singh    and   others   for   possession  of  lands  of  which    they  had 

(1)  82  P.  R.  185*4  (Ghuna  Mai  v.  Jhanda  Singh). 

(2)  1  P.  R.  (Rev.)  1893  {Thakar  Das  v.  Kanhaya). 

(3)  145  P.  R.  1S93  {Musst,  llahi  Begum  v.  Mir  Wilayat  Ali). 
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obtained  possession  from  Hira  Das  Mahant.  On  the  30th 
November  1915  he  obtained  a  decree,  it  being  held  that  he 
was  appointed  Mahant  on  the  18th  August  1912.  He  instituted 
the  present "  suit  for  mesne  profits  for  the  previous  three  years 
on  the  22nd  March  I9l6  and  subsequently  obtained  possession 
from  Battan  Singh  under  the  decree  of  30th  November  1915. 
The  question  is  whether  the  present  suit  is  one  for  sums 
recoverable  under  section  14  of  the  Punjab  Tenancy  Act.  In 
82  P.  R.  1894  (1)  where  the  plaintiffs-mortgagees  sued 
persons  in  possession  without  their  consent  for  mesne  profits 
of  the  land,  it  was  held  that  the  plaintiffs,  who  were  entitled 
to  possession  under  their  mortgage,  were  "  the  landlord  "  as 
regards  the  defendants  who  were  in  possession  of  the  land 
occupied  by  them  ;  that  section  14  and  section  77  (3)  (n)  of 
the  Punjab  Tenancy  Act,  1887,  applied  to  the  case.  The 
plaintiffs  in  that  case  had  not  actually  entered  into  possession 
under  their  mortgage,  but  it  was  held  that  they  were  "  the 
landlord  "  as  regards  the  defendants,  inasmuch  as  they  were 
the  persons  immediately  entitled  to  the  use  and  occupation  of 
the  land  of  which  the  defendants  had  deprived  them.  The 
same  was  the  view  adopted  in  No.  1  P.  B  1893  (Bey.)  (2). 
In  that  case  a  mortgagee  sued  to  obtain  possession  of  the 
mortgaged  land  under  a  default  clause  in  that  behalf  in  the 
mortgage  deed,  and  obtained  a  decree.  A  second  mortgagee 
was  in  possession  at  the  time  of  the  suit.  The  first  mortgagee 
(plaintiff  in  the  first  suit)  then  sued  the  second  mortgagee 
for  payment  for  the  use  and  occupation  of  the  land  during 
the  time  that  the  first  suit  was  pending  It  was  held  that 
in  these  circumstances  the  first  mortgagee  must  be  regarded 
as  landlord  of  the  land  within  the  meaning  of  section  14, 
Punjab  Tenancy  Act,  1887,  for  the  pei'iod  in  question,  and 
the  second  mortgagee  as  a  person  in  occupation  without  the 
landlord's  consent.  In  that  case  also  the  plaintiff  had  not 
obtained  possession  of  the  mortgaged  land  during  the  period 
for   which  he  brought  the  suit  for  mesne  profits. 

In  145  P.  B.  1893  (3)  a  contrary  view  appears  to  have 
been  held,  see  the  concluding  paragraph  of  that  ruling.  In 
that  case  the  plaintiff  sued  to  dispossess  a  widow  of  whose 
husband  he  claimed  to  be  a  reversioner  on  the  ground  that 
she  had  remarried,  and  he  also  sued  for  mesne  profits,  and  it 
was  held   that   the  suit  for   mesne   profits   was  triable  by  the 

(1)  82  P.  R.  1891  [Ghuna  Mai  v.  Jhanda  Singh). 

(2)  1  P.  R.  (Rev.)  1893  (Tliakar  Das  v.  Kanhaya). 

(3)  145  P.  R.  1893  {Mwsammat  llahi  Hegam  v.  Mir  WUayal  Ali). 
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Civil  Court  because  the  plaintiff  was  not  the  landlord  within 
the  meaning  of  section  14  of  the  Tenancy  Act.  The  ratio 
decidendi  appears  to  have  been  that  the  plaintiff  did  not 
become  the  landlord  of  the  land  until  he  had  actually  dis- 
possessed the  widow.  The  point  was  not  discussed  at  any 
length  in  that  case  aud  we  prefer  to  follow  82  P-  li.  1894  ( 1) 
and  1  P.  E.  1893  (Bev.)  (2).  We  therefore  hold  that  plaintiff 
was  the  laudlord  within  the  meaning  of  section  14  of  the 
Tenancy  Act  when  he  brought  the  present  suit. 

The  next  question  is  when  he  hecame  the  landlord.  We 
have  already  stated  that  in  the  case  decided  on  the  30th 
November  1915  it  was  held  that  he  was  appointed  the  Mahant 
in  August  1912.  He  was,  therefore,  entitled  to  get  possession 
of  the  land  in  August  1912  and  in  accoi  dance  with  the 
authorities  relied  upon  by  us  we  hold  that  he  became  the 
landlord  at  that  time.  We  have  no  information  as  to  when 
Hira  Das  was  actually  removed  from  the  office  of  Mahant. 
It  may  be  that  the  defendant  paid  him  rent  for  some  of  the 
harvests  for  which  the  plaintiff  now  brings  his  claim  and 
if  he  did  so  such  payment  may  operate  as  a  valid  discharge 
in  favour  of  the  defendant.  It  will  be  for  the  Court  trying 
the  case  to  decide  for  what  period  plaintiff  is  entitled  to 
mesne  profits.  The  answer  to  the  reference  is  that  the  suit 
is  triable  by  a  Revenue  Court  under  section  77  (3)  (n)  of  the 
Punjab  Tenancy  Act. 


No.  54. 

Before  Hon.  Mr.  H.  A.  B.  Rattigan,  Chief  Judge. 
LAL  AND  OTHERS— (Defendants) -APPELLANTS, 

Versus 

MILKHI  AND  OTHERS— (Plaintiffs)  —  SAHIBA— 

(Defendant)— RESPONDENTS. 

Civil  Appeal  No.  1083  of  1917. 

Custom— Alienation— necessity— whether  decree  declaring  that  an  alien- 
ation shall  not  affect  the  plaintiff -reversioners'  rights  after  the  death  of  the 
vendor  except  to  the  extent  of  the  amount  raised  for  necessity  can  be  made 
against  a  person  icho  has  acquired  the  property  under  a  decree  for  pre- 
emption. 

Held,  that  a  suit  by  the  reversioners  for  a  declaration  that  an  alienation 
shall  not  affect  their  reversionary  rights  except  to  the  extent   of  the  amount 

(1)  82  P.  R.  1n94  (Ghuna  Mai  v.  Jhanda  Singh\ 

(2)  1  P.  R.  (Rer.)  1S93  (Thakar  Das  v.  Kanhaya). 

(3)  145  P.  R.  1893  KMussammat  Ilahi  Begam  v.  Mir  Wilayat  Ali). 
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raised  for  necessity  is  competent  against  a  person  who  has  acquired  the 
property  under  a  decree  for  pre-emption,  iu  the  same  way  as  against  the 
original  vendee— pre-emption  being  simply  a  right  of  substitution,  entitling 
the  pre  emptor  to  stand  in  the  shoes  of  the  vendee  in  respect  of  all  rights 
and  obligations  arising  from  the  sale. 

I.  L.  R.  7  All.  775  (F.  BS  per   JJahrnuJ  J.  (1)  and  49  P.  L.  P.  1902  (2), 
referred  to. 

Second   Appeal  from    the  decree  of  W.  de  M.    Malan,   Esquire, 
District  Judge,  Jullundur,  dated  the  21th  November  1917. 
Badr  nd-Din  Kureshi,  for  Appellants. 
Jagan  Nath,  for  Respondents. 

The  judgment  of  the  learned  Chief  Judge  was  as  fol- 
lows : — 

'9th  Dec.  1917.  Rattigan,  C.  J. — Plaintiffs  sued  for  the  usual  declaration 

that  a  sale  of  certain  land  effected  by  Sahiba  on  the  10th 
June  1914,  by  a  registered  deed  of  sale,  in  favour  of  defendants 
Nos.  2  to  8  and  subsequently  pre-empted  by  defendants  9  to 
14  should  not  affect  their  reversionary  right  on  the  death 
of  the  vendor. 

Defendants  Nos.  9  to  14,  who  weie  alone  interested  in  the 
suit,  contested  the  claim  on  the  ground  that  the  sale  was 
for  consideration  and  necessity,  and  as  such  binding  on  the 
plaintiffs. 

The  sale  price  as  fixed  in  the  deed  was  Rs.  1,500,  but  the 
lower  Courts  are  agreed  that  only  the  sum  of  Rs.  900  is  proved 
to  have  been  "  for  necessity,"  and  that  there  was  no  such 
"  necessity  "  for  the  additional  sum  of  Rs.  600.  They  have 
accordingly  granted  plaintiffs  a  decree  declaring  that  the 
sale  shall  not  affect  their  reversionary  rights  after  the  vendor's 
death,  except  to  the  extent  of    the  said  sum  of  Ks.  900. 

Defendants  9  to  14  appealed  to  this  Court,  and  their 
appeal  has  been  admitted  with  reference  to  the  question  whether 
they,  as  pre-emptors,  who  have  actually  paid  the  original 
vendee  the  full  sum  of  Rs  1,500,  are  bound  to  prove  that  the 
sale  was  for  necessity.  The  learned  Judge,  who  adm'tted  the 
appeal,  has  remarked  in  his  order  that  he  in  inclined  to 
think  that  the  pre-emptors  are  in  precisely  the  same  position 
as  the  original  vendee,  but  that  the  matter  is  not  free  from 
difficulty.  In  my  opinion,  the  pre-emptor  in  a  case  of  thia 
kind  is  no  less  bound  than  the  original  vendee  to  prove  that 
•  — 

(1)  (1885)  L  L.  R.  7  All.  775  (F.  B.)  (Gobind  Dayal  v.  Inayatullah). 

(2)  49  P.  L.  R.  1902  {llakam  Singh  v.  Indar). 
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there  was  necessity  as  regards  the  consideration  for  the 
sale.  This  conclusion  is,  I  think,  inevitable  when  it  is  once 
conceded  (as  upon  anthoiity  it  must  be)  that  "  the  right  of 
"  pre-emption  is  not  a  right  of  re  purchase  either  from  the 
"  vendor  or  from  the  vendee,  involving  any  new  coutract  of 
"  sale,  but  is  simply  a  right  of  substitution,  entitling  the 
"  pre-emptor,  by  reason  of  a  legal  incident  to  which  the 
"  sale  itself  was  subject,  to  stand  in  the  shoes  of  the  vendee 
"  in  respect  of  all  rights  and  obligations  arising  from  the  sale 
"  under  which  he  has  derived  his  title.  It  is,  in  effect,  as  if 
"  in  a  sale  deed  the  vendee's  name  were  rubbed  out  and  the 
"  pre-emptor's  name  inserted  in  its  place,"  (per  Mahmud,  J  , 
I.  L  R.  7  All.  775  (1)  and  No.  49  P.  L.  B.  1902  (2)  ). 

I  hold,  therefore,  that  it  was  incumbent  on  the  pre- emptors 
to  show  that  the  item  of  Rs.  600  was  a  debt  incurred  for  neces- 
sary purposes  as  understood  in  the  Customary  Law  of  this 
Province,  and  that  upon  their  failure  to  do  so,  the  Courts 
were  justified  in  granting  plaintiffs  the  decree  which  was 
passed  in  their  favour-  This  appeal  accordingly  fails  and 
is  dismissed  with  costs. 

Appeal  dismissed. 


No.  55. 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon,  Mr.  Justice 
Leslie  Jones. 

MUHAMMAD  JAMIL— (Plaintiff)— APPELLANT, 

Versus 

MUSSAMMAT  MEHRAN  BIBI  AND  ANOTHER— 

(Defendants)— RES  PONDENTS. 

Civil  Appeal  No.  3162  of  1916. 

Guardians  and  Wards  Act,  VIII  of  1890,  sections  36,  37  and  41  (3)— 
suit  by  ward  against  the  legal  representatives  of  his  deceased  guardian 
for  account  and  amount  due  to  him. 

Held,  that  a  suit  by  the  ward  for  account  and  amount  due  to  him  is 
competent  against  the  legal  representatives  of  his  deceased  guardian. 

18  Indian  Cases  876  (3)  and  9G  P.  R.  1886  (4),  referred  to. 

7.  L.  R.  22  All  332  (5)  and  78  P.  L.  i?.  1911  (6),  disapproved. 

(1)  (1885)  /.  L  R.  7  All.  775  (F.  B.)  Gobind  Dayal  v.  Inayatullah). 

(2)  49  P.  L.  R.  1902  (Hakam  Singh  v.  Indar). 

(3)  (1913)   18  Indian  Cases  b76  {Maharaj  Bahadur  Singh  v.  Basanta 

Kumar). 

(4)  96  P.  R.  1886  (Seth  Chand  Mai  v.  Kalian  Mai). 

(5)  (1900)  L  L.  B.  22  All.  332  (Manmothonalh  v.  Basanto  Kumar). 

(6)  78  P.  L.  R.  1911  [Pritam  Singh  v.  Sardar  Mubarik  Singh). 
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Second  appeal  from  the  decree  of  Major  J.  Frizelle,  District  Judge, 
Lahore,  dated  the  23rd  August,  1916. 

Badr-ud-Din  Kureshi,  for  Appellants. 

Taj-ud-Din,  for  Respondents. 

The  judgment  of  the   Court  was  delivered  by — 
22nd  Dec.  1917.  Le.slie  Jone»,  J. -In  August  1908,   the  plaintiff   inherited 

from  his  father  a  share  in  (a)  two  houses  in  Lahore  Canton- 
ment. (6)  a  house  in  Akbari  Maudi,  Lahore,  and  (c)  a  house 
in  Kila  Gujar  Singh. 

The  other  co-shnrer  in  these  properties  was  Tafakhur 
Ahmad,  who  is  said  to  have  realized  the  whole  income 
from  the  houses  from  the  date  of  the  death  of  the  plaintiff's 
father  until  the  1 1th  May  1911  when  he  was  appointed  guar- 
dian of  the  plaintiff  under  the  Guardians  and  Wards  Act. 
Tafakhur  Ahmad  died  on  the  7th  Februa'y  1913  without 
having  rendered  any  account*,  Afterwards,  according  to 
the  plaint,  Mussammat  Mehran  Bibi,  the  widow  of  Tafakhur 
Ahmad,  and  her  minor  daughter,  Mussammat  Rahrnat  Bibi, 
continued  to  realise  the  rent  of  all  three  properties. 

The  prayer  of  the  plaintiff  was  for  a  sum  of  Rs.  200  or 
whatever  sum  might  be  ascertained  to  be  due  to  him  after 
going  through  the  accounts  of  the  two  defendants. 

The  Munsif  passed  a  preliminary  decree  in  plaintiff's  favour, 
disallowing,  however,  the  claim  so  far  as  the  house  in  Kila 
Gujar  Singh  was  concerned,  from  7th  February  1913  onwards, 

The  defendants  thereupon  appealed  to  the  District  Judge 
and  in  the  foutth  ground  of  their  appeal  it  was  urged  that  a 
suit  against  the  legal  representatives  of  a  guardian  was  not 
maintainable,  I.  L-  11  22  All.  332  (1)  being  cited  as  an  authority. 
The  District  Judge  accepted  l he  appeal  and  dismissed  the  suit, 
quoting  also  78  P.  L.  R,  1911  (2)  a  Single  Beuch  judgmeut  of 
this  Court  in  which  the  Allahabad  ruling  was  cited  with  approval. 

Assuming  for  the  moment  that  I.  L.  R.  22  All.  332  ( 1)  con- 
tains a  correct  exposition  of  law,  it  is  obvious  that  it  is  of 
no  application  to  the  present  suit  except  as  regards  the  period 
of  Tafakhur  Ahraad's  guardianship.  For  (he  first  of  the  three 
periods,  i.e.,  that  endiug  with  Tafakhur  Ahmad's  appointment 
as  guardian  he  would  have  to  be  regarded  as  a  trespasser  and  his 
legal    representatives    would  be    liable.     As    regards  the   third 


(1)  (1900)  /.  L.  R.  22  All.  332  {Manmothonath  v.  basanto  Kumar), 

(2)  78  P.  L.  R.  1911  (Pntam  Singh  v.  Sardar  ilubunk  Bingh). 
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period  the  defendants  are  themselves  liable  to  render  accounts. 
It  is  clear,  therefore,  that  the  District  Judge  ought  not  have  dis- 
missed the  suit  in  toto  on  the  authority  of  the  Allahabad 
ruling. 

In  78  P.  L.  B.  1911  (1)  the  Allahabad  ruling,  though  it 
was  followed,  was  hardly  discussed.  In  that  case  also  it  was 
held  as  a  fact  that  the  representatives  of  the  deceased  guardian 
were  being  asked  to  do  an  impossibility.  /.  L.  It.  22  All. 
332  (2)  has  however  been  fully  considered  iu  a  Division  Bench 
judgment  of  the  High  Court  of  Calcutta  published  as  18  Indian 
Cases  876  (3)  in  which  it  was  pointed  out  that  the  judgment 
of  the  Allahabad  High  Court  overlooked  the  provisions  of 
sections  36  and  37  of  Act  VIII  of  1690.  It  is  no  doubt  true  that 
the  summary  powers,  which  the  Court  can  exercise  under 
section  41  (3)  of  the  Guardians  and  Wards  Act,  can  be  used 
only  8 gainst  the  guardian  but  we  can  see  no  good  ground  for 
holding  that  there  is  anything  in  that  section  which  can  be 
construed  as  depriving  a  minor  of  his  legal  right  to  bring  a 
suit  especially  when  that  right  is  expressly  preserved  by 
preceding  sections  in  the  same  Act.  In  this  connection  we  may 
refer  also  to  No.  96  P.  i?..  1886  (4)  in  which  it  was  held  that  a 
principal  could  obtain  an  account  from  the  son  of  his  agent, 
the  agent  having  died  without  accounting.  The  case  against 
the  legal  representatives  of  a  guardian  who  is  a  trustee  is  of 
course  stronger. 

Accordingly  we  allow  the  appeal  and  setting  aside  the 
decree  of  the  District  Judge  remand  the  appeal  to  his  Court  for 
disposal  according  to  law,  costs  heing  costs  in  the  cause. 

We  have  only  to  add  — 

(1)  that  in  the  present  case  the  defendants  do  not  appear 
to  have  denied  the  existence  of  accounts,  and 

(2)  that  if  ultimately  it  is  found  on  the  merits  that  any 
sum  is  due  to  the  plaintiff,  the  decree  at  least  so  far  as  the 
first  two  periods  are  concerned  should  not  be  personal  even 
against  defendant  No.  1 . 

Appeal  allowed. 


(1)  78  P.  L.  R.  1911  (Pritam  Singh  v.  Sardar  Mubarik  Singh). 

(2)  (1900)  /.  L.  R.  22  All.  332  (Manmothonath  v.  Basanto  Kumar). 

(3)  (1913)   18  Indian  Cases  876   (Maharaj  Bahadur  Singh  v.  Basanta 

Kumar). 

(4)  96  P.  R.  1886  (Seth  Chand  Hal  v.  Kalian  Mai). 
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No.  56 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr.  Justice 

Scott-Smith. 

DEBI  SAH AI  -  (Defendant)— APPELLANT, 

Versus 

RAM JI  L AL—  (Plaintiff)— RESPON  DENT. 

Civil  Appeal  No  2326  of  1313- 

Punjab  Alienation  of  Land  Act,  XIII  of  1900,  section  10— conditional 
sale— suit  for  possession  as  owner  after  expiry  of  year  of  grace  -com- 
promise embodying  a  new  contract  of  mortgage  with  clause  of  conditional 
sale  in  default  of  payment  of  instalments— decree  in  accordance  with  com- 
promise—whether  clause  of  conditional  sale  is  null  android. 

In  1906  the  mortgagee  under  a  mortgage  of  1898,  by  way  of  conditional 
sale,  took  the  usual  foreclosure  proceedings  under  Regulation  XVTI  of  1806 
and  after  expiry  of  the  year  of  grace  sued  his  mortgagor  for  possession 
of  the  mortgaged  land  as  owner.  The  defendant  contested  the  regularity 
of  the  foreclosure  proceedings  and  the  parties  eventually  entered  into  a 
compromise  under  which  the  defendant  was  to  be  entitled  to  redeem  the 
mortgage  on  payment  of  Rs.  400  by  annual  instalments  of  Rs.  80  and  in 
the  event  of  default  in  payment  of  three  consecutive  instalments  the  land 
was  to  be  considered  sold  to  the  plaintiiT.  The  Court  was  requested  to 
pass  a  decree  in  terms  of  the  compromise  which  was  done.  The  instalments 
were  not,  however,  paid  according  to  the  compromise,  and  the  mortgagee 
applied  for  possession  of  the  land  in  execution  of  the  decree  and  possession 
was  delivered  to  him.  A  year  later  the  mortgagor  brought  the  present 
suit  for  redemption  of  the  land  on  payment  of  Rs.  400. 

Held,  that  the  deed  of  compromise  embodied  a  new  contract  of  mort- 
gage which  superseded  the  original  contract  of  1898. 

Held  also,  that  as  the  compromise  was  made  in  1908,  i.  e.,  after  the 
Punjab  Alienation  of  Land  Act  had  come  into  force  and  the  decree  which 
was  passed  by  the  Court  was  wh  oily  based  upon  the  agreement  of  the 
parties,  the  condition  intended  to  operate  by  way  of  conditional  sale  was 
null  and  void  under  the  operation  of  section  10  of  the  said  Act,  and  the 
mortgagor's  suit  for  redemption  was  consequently  competent. 
132  P.  R.  1882  (1)  and  82  P.  R.  1909  (2),  referred  to. 

93  P.  R.  1907  (3),  60  P.  R.  1909  (4),  88  P.  R.  1909  (5)  and  I.  L.  R.  35 
Mad.  75  (6),  distinguished. 

Second  Appeal  from  the  decree  of  S.  Clifford,  Esquire,  Additional 
Divisional  Judge,  Delhi,  dated  the  1 5th  August  1913 
Moti  Sagar  and  D.  C.  Ralli,  for  Appellant. 
Bakhshi  Sohan  Lai,  for  Respondent 

(1)  132  P.  R.  1882  (Ahmed  Khan  v.  Mahla  Khan). 

(2)  82  P.  R.  1909  (Dishan  Das  v.  Massu). 

(3)  93  P.  R.  1907  (Bichha  Lai  v.  Gumani). 

(4)  60  P.  R.  1909  (Darya  Ditta  v.  Mana  Singh). 

(5)  88  P.  R  1909  (Gopal  Das  v.  llari  Singh), 

(6)  (1911)7.  L.  R.  35  Mad.  75  (Raja  Kumara  v.-ThathaRamasamy). 
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The  judgment  of  the  Court  was  delivered  by — 

Shah  Din,  J. — TLe  facts  of  this  case  are  briefly  these.  22nd  Deo.  I9l7« 
By  a  registered  deed,  dated  the  22nd  July  1898,  the  plainti 
Ramji  Lai  mortgaged  to  the  defendant  Debi  Sahai,  without 
possession,  the  land  in  suit  for  Rs.  160.  The  mortgage  was 
by  way  of  conditional  sale  and  the  deed  provided  that  if  the 
mortgage  money  was  not  paid  by  the  mortgagor  within  three 
years  of  the  date  of  the  mortgage,  the  land  would  be  deemed 
to  be  sold  to  the  mortgagee.  The  three  years  expired  on  the 
22nd  July  1901,  and  in  1906  the  mortgagee  applied  for  issue  of 
notice  of  foreclosure  to  the  mortgagor,  alleging  that  the 
mortgage  money  had  not  been  paid  by  the  mortgagor  according 
to  the  terms  of  the  mortgage  deed.  The  notice  is  said  to  have 
been  served  on  the  mortgagor  on  the  12th  November  1906,  and 
the  year  of  grace  expired  on  the  12th  November  1907.  On  the 
23  d  July  190S  the  mortgagee  sued  for  possession  of  the  mort- 
gaged land  as  owner.  The  mortgagor  advanced  several  pleas 
stating,  niter  alia,  that  no  prior  demand  had  been  made 
by  the  morigagee  in  respect  of  the  mortgage  money,  etc.,  due 
to  the  mortgagee,  that  no  notice  of  foreclosure  had  been 
served  on  him,  and  that  he  had  paid  the  money  due  by 
him  ;  and  it  seems  that  issues  were  drawn  on  these  points. 
On  the  2-Hh  August  1908,  however,  the  parties  entered  into  a 
compromise  and  made  an  application  to  the  Court  which  ran 
as  follows  ; — 

"  The  parties  have  made  the  following  compromise  : — The 
"  defendant  shall  be  entitled  to  redeem  the  mortgage  on 
"  payment  of  Hs.  400  by  annual  instalments  of  Rs  80.  The 
"  first  instalment  shall  be  paid  in  Baisakh,  Sambat  1966.  In 
"the  event  of  default  being  made  in  the  payment  of  three 
"  consecutive  instalments,  the  land  shall  be  considered  sold  to 
"  the  plaintiff.  The  plaintiff  has  remitted  the  remaining 
"  amount  of  money.  It  is  prayed  that  a  decree  for*possession 
11  of  the  land  be  passed  in  accordance  with  thesa  terms."  On 
the  same  ^date  the  Court  passed  a  decree  in  terms  of  the 
compromise. 

The  mortgagor  did  not  pay  the  instalments  in  accordance 
with  the  terms  set  forth  above  ;  therefore  on  the  15th  May 
1911  the  mortgagee  applied  for  execution  of  the  decree,  dated 
the  25th  August  1908,  asking  for  delivery  of  possession  of 
the  land  as  owner,  and  possession  was  delivered  to  him 
accordingly  on  the  18th  July  1911.  Whether  actual  physical 
possession  was   given  to   the   mortgagee   or  only  symbolical 
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possession  is  not  clear,    but   the  fact   is  immaterial  in  the  pre- 
sent litigation. 

On  the  18th  July  1912  the  present  suit  was  instituted 
by  Ramji  Lai  against  Debi  Sahai  for  possession  by  redemption 
of  the  land  in  question  on  payment  of  Rs.  400  on  the  ground 
that  by  the  decree  of  the  25th  August  1908  above  referred 
to  a  new  mortgage  was  created  between  the  parties  and 
since  the  conditional  sale  clause  as  contained  in  the  decree  was 
in  law  null  and  void  the  plaintiff  was  entitled  to  redeem  the 
mortgage  on  payment  of  Rs.  400.  Both  the  Courts  below  have 
concurred  in  decreeing  the  plaintiff's  claim  ;  and  a  second  appeal 
has  been  preferred  to  this  Court  by  the  defendant  Debi  Sahai 

It  has  been  contended  by  the  learned  pleader  for  the 
appellant  that  the  Additional  District  Judge  was  wrong  in 
holding  that  the  decree,  duted  the  25th  August  1908,  which 
was  based  on  compromise  was  illegal  so  far  as  the  conditional 
sale  clause  contained  therein  was  concerned,  that  part  of 
the  decree  being  contrary  to  the  provisions  of  the  Punjab 
Alienation  of  Land  Act,  and  that  notwithstanding  that  decree 
the  appellant  was  still  a  mortgagee  of  the  land  and  the 
respondent  was  entitled  to  redeem  it.  In  coming  to  his 
decision  the  Additional  District  Judge  followed  certain 
observations  contained  in  a  Division  Bench  ruling  of  this 
Court  reported  as  82  P.  R  1939  (1)  ;  and  it  has  been  urged  by 
the  appellant's  pleader  that  those  observations  are  mere 
obiter  dicta  which  the  Lower  Appellate  Court  should  not 
have  followed  in  this  case.  His  contention  briefly  is  that  the 
compromise  of  the  25th  August  1908  did  not  amoun 
new  contract  of  mortgage  between  the  parties  in  supersession 
of  the  original  contract  of  the  22ud  July  1898 ;  thr  the 
compromise  merged  in  the  decree  of  the  same  date,  -vhioh 
decree  was  binding  upon  the  parties  and  according  to  which 
the  appellant  was  entitled  to  take  possession  of  the  land  as 
full  proprietor  in  the  event  of  default  being  made  by  the 
respondent  in  payment  of  three  consecutive  instalments  as 
agreed  upon  ;  that  the  appellant  having  taken  possession  of 
the  land  as  owner  in  execution  of  the  consent  decree  no 
regular  suit  could  be  brought  by  the  respondent  to  recover 
possession  from  the  appellant  on  the  ground  that  he  is 
entitled  to  such  possession  by  redemption  of  the  so-called 
mortgage  of  the  25th  August  1908  ;  and  that  if  the  compromise 
and  the   decree  are   not  binding   on  the   parties   they  must  be 

(1)  82  P.  R.  1909  (Bis/tan  Das  v.  Massu\ 
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restored  to  the  status  quo  ante  and  the  suit  must  be  dismissed 
inasmuch  as  the  appellant  became  owner  of  the  land  aLer 
the  expiry  of  the  year  of  grace  on  the  12th  November  I 907. 
In  the  course  of  his  argument  the  learned  pleader  cited  the 
following  authorities  :— 93  P.  B.  1907  (1)  ;  60  P.  B.  19J9  (2)  ; 
88  P.  B.    1909  (3)  ;  and  /.  L  B.  35  Mad-  75  (4). 

After  giving  every  weight  to  what  has  been  urged  by 
the  learned  pleader  for  the  appellant,  we  are  of  opinion  that 
the  respondent's  suit  has  been  rightly  decreed  and  that  this 
appeal  must  therefore  fail.  The  material  facts  of  this  case 
are  very  similar  to  those  of  the  case  reported  as  82  P.  B. 
1909  (5)  ;  and  although  the  actual  point  decided  in  that  case 
was  different  from  the  question  involved  in  the  present  case, 
some  of  the  observations  made  by  the  learned  Judges  in 
the  course  of  their  judgment  have  a  direct  bearing  on  the 
present  dispute.  The  facts  of  that  case  were  briefly  these. 
One  Lakhu  mortgaged  his  agricultural  land  by  way  of 
conditional  sale  to  Bishen  Das,  Bishen  Das  had  notice  of 
foreclosure  issued  to  Lakhu  uudei  Regulation  XVII  of  1806, 
and  the  year  uf  grace  expired  on  the  6th  June  1901.  In 
1905  Bishen  Das  brought  a  suit  to  obtain  possession  of  the 
laud  as  owner.  The  suit  was  contested  by  Lakhu,  but  a 
compromise  was  arrived  at,  and  it  was  agreed  between  the 
parties  that  the  land  should  remain  in  the  possession  of  the 
mortgagee  Bishen  Das,  and  that  if  Lakhu,  tbe  mortgagor, 
failed  to  redeem  the  mortgage  within  two  years  on  payment 
of  the  mortgage  debt  and  costs  the  mortgagee  should,  on  the 
expiry  of  that  period  be  deemed  to  be  the  absolute  owner 
of  the  land.  The  Court  accepted  this  compromise  and  passed 
a  decree  in  accordance  therewith  on  the  3rd  March  1905. 
The  mortgagor  failed  to  redeem  the  mortgage  within  the 
said  period  of  two  years.  The  brother  of  the  mortgagor 
brought  a  suit  for  pre-emption  in  respect  of  the  said  "  sale  ; " 
and  the  question  for  decision  was  whether  his  claim  was 
entertainable.     This  Court  held  - 

(1)  that  if  the  decree  of  the  3rd  March  1905  created  a 
mortgage  between  the  parties,  the  pre  eruption  suit  of  the 
plaintiff  must  fail  as  the  Punjab  Pre-emption  Act  of  1905 
did   not   recognise  the  right  of  pre- mortgage  ;  and 

(1)  93  P.  R.  1907  (Bichha  Lai  v.  Gumani). 

(2 )  60  P.  R.  1909  ^Darya  Ditta  v.  Mana  Singh). 

(3)  88  P.  R.  1909  (Gopal  Das  v.  Hari  Singh). 

(4)  U911)  I.  L.  R.  35  Mad.  75  (Raja  Kumara  v.  Thatha  Ramasamy). 
1,5)  82  P.  R.  1909  [Bishan  Das  v.  Massu). 
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(2)  that  if  the  mortgagee  by  virtue  of  the  decree  became 
entitled  after  the  expiry  of  t.vo  years,  to  absolute  ownership 
the  plaintiff's  suit  must  still  fail  (on  a  ground  which  it  is 
not  necessary  to  state  in  this  place). 

In  the  course  of  their  judgment  the  learned  Judges  say 
at  page  315  ; — "  The  decree  in  question  (dated  the  3rd  March 
"  1905)  was  based  upon  an  agreement  made  in  1905,  i.  e. 
"  after  the  said  Act  (Punjab  Alienation  of  Land  Act)  had 
"  come  into  force,  and  it  is  clear  that  whatever  may  have  been 
"  the  rights  of  the  mortgagor  and  mortgagee  previously 
"  to  the  date  of  such  agreement,  those  rights  were  merged 
"  in  that  agreement,  and  that  such  agreement  was  the 
"  basis  upon  which  the  Court  passed  its  decree.  In  the 
"  circumstances  it  would  seem  that  the  decree  was  illegal  as 
"  being  contrary  to  the  express  provisions  of  section  10  of 
"  the  Punjab  Alienation  of  Land  Act.  But  even  if  this  weie 
"  so,  plaintiff  cannot  obviously  take  advantage  of  the  fact,  as 
"  in  that  event  the  respondent  Bishen  Dd$  rnu^t  be  held  to  be 
"  inerely  a  mortgagee  of  the  land,  the  condition  which  was 
"  intended  to  operate  by  way  of  conditional  sale  in  his  favour 
l;  being  null  and  void.  Whether  the  decree  is  good  and  valid 
"  as  between  the  mortgagor  Lakhu  and  the  present  lespondent 
"  (mortgagee)  is  a  question  which  may  not  be  easy  to  decide, 
"  but  it  is  not  now  before  us,  and  upon  it  we  offer  no  opinion." 
At  page  318  of  the  report  the  learned  Judges  observe  as 
follows: — "  The  transaction  upon  which  both  parties  rely 
"  amounts  to  a  mortgage  by  way  of  conditional  sale.  It  was 
"  effected  after  the  coming  into  operation  of  Act  XI 11  of  1900, 
"  and  is,  therefore,  null  and  void  pro  (auto  under  section  10 
"  of  the  Act,  though  possibly  the  mortgagor  may  nevertheless 
"  be  bound  by  a  decree  which,  so  far  as  ho  is  concerned, 
"  became  tical." 

The  point  which  was  left  undecided  in  the  above  case 
is  the  one  which  has  to  be  decided  in  the  present  litigation ; 
it  has  been  decided  against  the  appellant  by  the  Additional 
District  J  udge,  and  we  think  that  his  decision  is  sound.  In 
our  opinion  there  can  be  no  question  that  the  deed  of  com- 
promise, dated  the  25th  August  190*3,  embodied  a  new  contract 
of  mortgage  between  the  parties  which  superseded  the  original 
contract  of  mortgage,  dated  the  22nd  July  1898.  Although 
in  the  suit  of  1908  the  mortgagee  claimed  possession  of  the 
land  as  owner  on  the  ground  that  after  the  issue  of  the  notice 
ut'  foreclosure  to    the  mortgagor,    the   year   of    grace    having 
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expired  in  November  1307,  he  had  ipso  facto  become  proprietor 
of  the  mortgaged  land,  yet  the  mortgagor  contested  the  regu- 
larity of  the  foreclosure  proceedings  and  issues  were  drawn 
On  the  pleadings  raised  by  the  mortgagor.  The  parties  then 
came  to  terms,  and  the  mortgagee  agreed  to  the  land  being 
treated  as  under  mortgage  to  him  for  a  sum  of  Rs.  400  and 
conceded  to  the  mortgagor  the  right  to  redeem  the  same 
within  five  years  on  payment  of  the  mortgage  money  by 
annual  instalments  of  Rs.  80.  It  was  further  agreed  that 
if  the  mortgagor  made  default  in  payment  of  three  consecutive 
instalments  the  land  would  be  considered  as  sold  to  the 
mortgagee.  It  is  clear  that  these  terms  were  materially 
different  from  the  terms  of  the  original  mortgage  of  1898; 
and  it  is  futile  to  argue  that  by  the  compromise  of  l.^OS  a 
new  mortgage  was  not  created  by  agreement  of  the  parties. 
This  agreement  vas  made  after  the  Punjab  Alienation  of 
Land  Act  had  come  into  force  and  the  decree  of  the  25th 
August  190S  which  was  passed  by  the  Court  was  wholly 
based  upon  this  agreement.  It  ip,  therefore,  quite  correct  to 
say,  as  the  lower  Courts  have  held,  that  the  decree  of  the 
25th  August  1908  must  be  taken  to  have  created  a  new 
mortgage  between  the  parties  ;  and  the  crucial  point  for 
decision  is  whether  this  decree  is  governed  by  the  provisions 
of  f-ection  It!  of  the  Punjab  Alienation  of  Land  Act  in  so 
far  as  the  terms  of  the  mortgage  embodied  in  the  decree 
are  concerned. 

Section  10  of  the  said  Act  runs  as  follows  : — 

"  In  any  mortgage  of  land  made  after  the  commencement 
of  this  Act  any  condition  which  is  intended  to  operate  by  way 
of  conditional  sale  shall   be  null  and  void." 

Now,  the  terras  of  this  section  are  extremely  wide  ;  and 
in  our  opinion  they  apply  to  a  mortgage  created  by  a  decree 
based  upon  a  compromise  between  the  parties  to  a  suit  and 
passed  after  the  commencement  of  the  Punjab  Alienation  of 
Land  Act,  quite  as  much  as  to  a  mortgage  created  by  a  private 
agreement  between  those  parties.  That  a  mortgage  can  be 
created  by  a  decree  of  a  Civil  Court  and  that,  for  all  practical 
purposes,  it  stands  on  the  same  footing  as  a  mortgage  created 
by  a  contract  between  the  parties  to  the  decree  is  clear  from 
a  Division  Bench  Ruling  of  this  Court  reported  as  132  P.  R. 
1882    (I);     and   a    mortgage    of     this    description     has    been 

(1)  132  P.  R.  1882  (Ahmad  Khan  v.  Mahla  Khan). 
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described  as  a  "  Judicial  hypothec  "  in  certain  other  decisions 
of  this  Court.  In  our  opinion  section  .10  of  the  Punjab 
Alienation  of  Land  Act  applies,  and  was  intended  to  apply,  to 
"  any  mortgage  of  land  made  after  the  commencement  of  this 
Act  "  in  whatever  way  such  mortgage  may  have  been  effected, 
whether  by  a  private  agreement  between  certain  parties  or 
by  a  decree  passed  by  a  Court,  as  the  final  result  of  litigation 
between  them  ;  and  upon  this  view  of  the  section  it  is  clear 
that  "  any  condition  which  is  intended  to  operate  by  way  of 
conditional  sale  "  and  which  is  contained  in  such  decree  as 
aforesaid  must  be  held  to  be  £i  null  and  void."  The  decree  of 
the  25th  August  1908  is  not,  therefore,  wholly  illegal  and 
cannot  be  treated  as  a  nullity  ;  it  is  only  the  condition  whicn 
is  intended  to  operate  by  way  of  conditional  sale  and  which 
is  embodied  in  the  decree  in  accordance  with  the  agreement 
between  the  parties  that  must  be  treated  by  the  Courts,  under 
the  imperative  provisions  of  section  10  of  the  Punjab  Aliena- 
tion of  Land  Act,  as  wholly  null  and  void  ;  in  other  words, 
such  a  condition  must  be  treated  as  if  it  was  never  entered 
into  between  the  parties  and  was  not  embodied  in  the  decree 
and  the  rest  of  the  decree  will  stand  and  be  binding  upon  the 
parties  as  any  other  decree  passed  by  a  competent  Court 
would  be  binding  upon  them.  It  is  hardly  necessary  to  point 
out  that  section  10  of  the  Act  contains  a  stringent  rule 
of  public  policy,  and  it  must  be  strictly  enforced  regardless 
of  the  consequences  that  may  flow  from  such  enforcement. 
A  drastic  provision  of  a  similar  character  is  contained  in 
section  16  (1)  of  the  same  Act  and  no  decree  or  order  of 
any  Court  based  upon  an  agreement  between  the  parties 
which  directly  contravenes  the  said  provision  can  have  any 
operative  effect  at  all  and  must  be  held  to  be  pro  tanto  in- 
operative.  Any  other  view  of  the  law  would,  in  our  opinion, 
render  nugatory  the  provisions  of  section  10  of  the  Act  and 
we  are  constrained  to  hold  that  the  condition  which  was 
intended  to  operate  by  way  of  conditional  sale  and  which 
was  embodied  in  the  decree  of  25th  August  1908,  though 
based  upon  the  agreement  of  the  parties,  was  null  and  void  ; 
and  that  the  decree  must  be  treated  as  if  it  did  not  contain 
that  condition. 

The  decisions  relied  upon  by  the  learned  pleader  for  the 
appellant  have  no  direct  bearing  upon  the  case  before  us. 
No.  93    P.  R.   1907  (1),   related    to   a   mortgage    by    way    of 

(1)  93  P.  R,  1907  (Bichha  Lai  v.  Gumani). 
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conditional  sale  made  before  the  commencement  of  the  Punjab 
Alienation  of  Land  Act,  anil  the  District  Judge  to  whom  an 
application  was  made  by  the  mortgagee  to  issue  notice  of 
foreclosure  to  the  mortgagor  under  Regulation  XVII  of  1806 
brought  the  matter  to  the  notice  of  the  Deputy  Commissioner 
under  the  provisions  of  section  9  of  the  Act.  The  mortgagee 
accepted  the  new  mortgage  as  proposed  by  the  Deputy  Com- 
missioner in  lieu  of  the  original  one  but  the  mortgagor 
refused  to  accept  it.  The  Deputy  Commissioner  thereupon 
decided  that  n  >thing  further  could  hi  done  and  returned  the 
reference  to  the  District  Judge.  It  was  held  by  this  Court 
that  in  these  circumstances  the  foreclosure  proceedings  which 
were  taken  afresh  by  the  mortgagee  under  the  Regulation 
of  1806  were  not  barred  by  the  provisions  of  Act  XIII  of  1900, 
and  that  upon  the  institution  by  the  mortgagee  of  a  suit  for 
possession  as  owner  after  the  expiry  of  the  year  of  grace  it 
was  not  necessary  for  the  Civil  Court  to  refer  the  matter 
again  to  the  Deputy  Commissioner  under  section  9  of  the 
Act  as  the  mortgage  has  then  ceased  to  exist  and  the 
mortgagee  had  become  ipso  facto  owner  of  the  property  by 
purchase.  In  the  present  case  we  are  not  concerned  with 
the  original  mortgage  of  the  22nd  July  1893  but  with  the 
later  mortgage  created  by  the  decree  of  the  25th  August  ^  908 
that  superseded  the  original  mortgage  ani  was  made  after 
the  Punjab  Alienation  of  Land  Act  came  info  force.  Section 
10  of  the  Act,  therefore,  applies  to  the  present  mortgage,  and 
it  is  with  reference  to  the  provisions  of  that  section  that 
the  validity  of  the  conditional  sale  clause  as  contained  in 
the  decree  has  to  be  determined. 

No.  GO  P.  B.  1909  (1)  is  also  inapplicable  to  the  facts  of 
this  case.  All  that  was  decided  there  was  that  a  decree 
passed  in  violation  of  the  terms  of  section  3  (2)  of  the  Punjab 
Alienation  of  Land  Act  is  not  a  nullity  ;  and  that  section 
21  A  of  the  Act  makes  ample  provision  for  the  alteration  of 
such  a  decree,  upon  an  application  being  mule  by  the  Deputy 
Commissioner  to  the  proper  Court,  so  as  to  make  it  consis- 
tent with  the  Act.  As  we  have  pointed  out  above,  the 
decree  of  the  25th  August  1908  with  which  we  are  concerned 
in  the  present  case  is  not  a  nullity,  as  being  contrary  to 
the  provisions  of  the  Punjab  Alienation  of  Land  Act,  but 
under  the  express    terms  of  section  10    of   the    Act  only    the 

(1)  60  P.  R,  1909  {Darya  Ditta  v.  Mana  Singh). 
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conditional   sale   clause  contained  in   the    decree  is   null   and 
void  and  must,  therefore,  be  treated  as  non-existent. 

No.  88  P.  B.  1909  (1)  also  related  to  a  mortgage  by 
way  of  conditional  sale  made  before  the  commencement  of 
Act  XIII  of  1900 ;  and  it  was  there  held  that  when  after  an 
infructuous  reference  to  the  Collector  under  section  9  of  the 
Act  foreclosure  proceedings  were  taken  by  the  mortgagee 
under  Regulation  XVII  of  1806  and  after  the  expiry  of  the 
year  of  grace  he  sued  for  possession  cf  the  mortgaged  land 
as  full  propiietor,  the  mortgage  ceased  to  exist  by  reason 
of  the  provisions  of  the  Regulation  havi  ng  been  fully  complied 
with  and  that  no  second  reference  to  the  Collector  under 
section  9  (3)  of  the  Act  was  necessary.  The  principle  laid 
down  in  No.  93  P.  R.  1907  (2)  was  followed. 

I.  L.  P.  35  Mad.  75  (3)  relates  to  the  legal  effect  of  a 
decree  passed  on  a  compromise  and  has  no  special  bearing 
on  the  present  case  in  which  the  principal  question  involved 
is  that  of  the  enforceability  of  a  conditional  sale  clause  em- 
bodied in  a  consent  decree  based  upon  a  compromise  with 
reference  to  the  special  provisions  of  section  10  of  the  Punjab 
Alienation  of  Land  Act. 

For  the  foregoing  reasons,  we  are  of  opinion  that  the  Lower 
Appellate  Court  was  right  in  holding  that  the  plaintiff  was 
entitled  to  redeem  the  mortgage  created  by  the  decree  of  the 
25th  August  1908  on  payment  of  Rs  400  to  the  mortgagee, 
the  condition  intended  to  operate  by  way  of  conditional  sale 
which  is  embodied  in  the  said  decree  being  null  and  void  and 
wholly  inoperative  under  section  10  of  Act  XIII  of  1G00. 
The  mortgagee  cannot  fall  back  on  the  original  contract  of 
mortgage,  dated  the  22nd  July  1898,  for  the  simple  reason 
that  that  contract  was  superseded  by  the  agreement  of  the 
25th  August  1908  and  merged  in  the  decree  of  the  same 
date ;  and  it  is  obvious  that  the  restoration  of  the  status  quo 
ante  is  in  this  case  out  of  the  question.  We  maintain  the 
judgment  and  decree  of  the  Lower  Appellate  Court  and 
dismisB  this  appeal  with  costs. 

Appeal  dismissed. 


(1)  88  P.  R.  1909  (Gopal  Das  v.  Hari  Singh). 

(2)  93  P.  R.  1907  (Bichha  Lai  v.  Gumani). 

(3)  (1911)  I.  L.  R.  35  Mad.  75  (76)   (Raja   Kumara  v.   Thatha    Rama- 

samy). 
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No-  57. 

Before  Hon.  Sir  Henry  Rattigan,  Kt.,  Chief  Judge. 

ABDUL  RAHMAN  AND  OTHERS— (Defendants)— 

APPELLANTS, 

Versus 

MUHAMMAD  ALAM  AND  OTHERS— (Plaintiffs)  — 

RESPONDENTS. 

Civil  Appeal  No.  H16i  of  1916. 

Indian  Limitation  Act,  IX  of  1908,  section  2(3— easement  of  the  supply 
of  icater  from  a  natural  stream. 

Held,  that  an  easement  of  the  supply  of  water  from  a  natural  stream 
may  be  acquired  by  twenty  years'  user  under  the  provisions  of  section  26  of 
the  Limitation  Act. 

35  P.  B.  1893  (1),  referred  to. 

49  P.  R.  1888  (2),  distinguished. 

Second  a/ peal  from  the  decree  of  F.    W.    Skemp,   Esquire,    Dishict 
Judge,  Rawalpindi,  dated  the  \hth  August   1916. 

Badr-ud-Din,  Kureshi,  for  Appellant. 

Sheo  Narain,  for  Respondent. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — 

Sir  Henry  Rattigan,  C.  J. — Plaintiffs  and  defendants  are  2nd  Jan.  1918. 
riparian  proprietors  and  mill  owners,  and  the  former  sue  for  a 
permanent  injunction  to  restrain  the  latter  from  obstructing  the 
flow  of  water  along  an  artificial  channel  which  conveys  water 
to  their  mill  from  a  natural  stream,  known  as  Khas  Kaner  Nala. 
The  facts  as  admitted  or  as  found  by  the  lower  Courts  are  as 
follows  :— 

(!)  that  the  Kha<  Kaner  Nala  is  a  natural  stream  which 
has  a  sufficient  supply  of  water  for  the  purposes  of  both  the 
mills  during  the  greater  part  of  a  normal  year  but  in  any  event 
a  supply  sufficient  for  one  mill  only  during  the  dry  season  ; 

(2)  that  the  plaintiffs'  mill  has  been  in  existence  since  1885 
and  that  it  has  been  supplied  continously  with  water  from  the 
Khas  Kaner  Nala  ever  since  ; 

(3)  that  the  defendants'  original  mill  came  into  existence 
in  1894  bnt  fell  into  disuse  in  1910,  and  that  it  was  supplied 
with  water  from  a  cutting  which  took  off  from  the  Khas  Kaner 
at  a  point  below  that  at  which  plain! iff s'  cutting  takes  off  ; 
and 

(1)  35  P.  R.  1895  (Sardar  Kirpal  Singh  v.  Lai  Khan) 

(2)  49  P.  R.  1888  {Ahmad  All  v.  Malak  Hushu). 
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(4)  that  shortly  before  suit  defendants  had  erected  a 
new  mill  which  took  off  water  at  a  place  above  that  at  which 
plaintiffs'  cutting  was  situate  and  that  the  existence  of  this 
new  mill  will  of  necessity  materially  diminish  the  supply  of 
water  available  for  plaintiffs'  cutting  especially  during  the  dry 
season. 

Upon  these  facts,  plaintiffs  were  granted  a  decree  to  the 
effect  that  defendants  must  within  a  specified  period  fill  in  the 
cutting  whereby  water  is  now  conveyed  to  their  mill  and  must 
not  thereafter  construct  any  cutting  from  the  Klias  Kaner 
above  plaintiffs'  cutting,  nor  at  any  time  obstruct  in  any  other 
manner  the  flow  of  water  down  plaintiffs'  cutting. 

Defendants  have  appealed  to  this  Court  and  on  their  behalf 
Mr.  Badr-nd-Din  has  argued  that  section  26  of  the  Indian 
Limitation  Act  has  no  applicability  in  the  case  of  water  of  a 
natural  stream  aud  that  plaintiffs  are  entitled  to  no  more  than 
a  reasonable  supply  of  water  from  the  Khas  Kaner  and  that 
defendants  have  an  equal  right  to  that  water.  The  learned 
counsel  relies  upon  a  decision  of  this  Court  reported  as  No.  49 
P.  H.  1888  (1).  Before  deciding  this  case  1  endeavoured  in  the 
interests  of  both  parties  to  induce  them  to  arrive  at  an  amicable 
settlement  of  their  dispute,  but  Mr.  Badr-ud-Din  and  his  clients 
were  opposed  to  any  such  settlement. 

The  ruling  relied  upon  by  Mr.  Badr-ud-Din  is  based  on  the 
peculiar  facts  of  that  case  and  the  conclusion  arrived  at  by  the 
learned  Judges  was  founded  mainly  on  the  agreement  that 
had  been  made  between  the  parties.  The  decision  is  no 
authority  for  the  sweeping  assertion  that  there  can  be  no 
right  of  easement  of  the  supply  of  water  from  a  natural  stream. 
On  the  other  hand,  No.  35  P.  R.  1S95  (2),  is  a  direct  authority  in 
support  of  plaintiffs'  claim,  and  the  learned  Judges  (Rivaz  and 
Chatterji,  J  J.)  point  out  at  page  145  of  the  report  that  it  was 
not  and  could  not  be  successfully  contended  that  easemeuts 
may  not  be  created  in  natural  as  well  as  in  artificial  streams. 
This  case  was  to  all  intents  and  purposes  on  all  fours  with 
the  case  with  which  I  am  dealing  and  upon  this  authority 
I  must  hold  that  the  Courts  below  were  right  in  granting  the 
plaintiffs  the  decree  for  which  they  prayed.  They  have 
clearly  established  a  continuous  user  of  water  from  the  Khas 
Kaner  as  of  right  for  more  than  20  years  prior  to  suit,  and    they 

U)  49  P,  R.  1888  {Ahmad  Ali  v.  Malak  Uashu). 

(2)  35  P.  R.  1895  (Sardar  Kir  pal  8ingh  v.  Lai  Khan). 
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are  therefore  entitled  to  Lave  that  supply  conveyed  to  them 
undiminished  by  any  action  on  the  part  of  defendants  or  any 
other  riparian  proprietors. 

1  must  accordingly  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


No.  58. 

Before  Hon.  Mr.  Justice  Leslie  Jones. 
RAT  AN  LA  L— (Decree-holder)— PETITIONER, 

Versus 
BAL\  PARSHAD  (Objector)  AND  ANOTHER 

—(Judgment-debtor)— RESPONDENTS. 

Civil  Revision  No.  520  of  1917. 

Civil  Procedure.  Code,  Act  V  of  1908,  section  151  and  order  21  rule  58  — 
whether  the  rule  is  applicable  to  property  directed  to  be  sold  under  a  mortgage- 
decree,  and  whether  Court  can  entertain  any  application  for  claim  to  such 
property — Revision. 

Held,  that  order  21,  rule  58  of  the  Code  of  Civil  Procedure,  does  not 
apply  when  the  property  in  dispute  is  directed  to  be  sold  under  a  mortgage- 
decree,  and  the  mere  fact  that  there  has  been  an  unnecessary  attachment  does 
not  make  the  rule  applicable, 

/.  I.  R.  4  Bom.  515  (1),  referred  to  -also  I.  L.  B.tS  Bom.  ^8  $)  aad 
I.  L.  R.  14  Cal.  631  ^3). 

Held  also,  that  in  such  a  case  a  Court  has  no  jurisdiction  to  entertain 
any  application  for  claim  or  to  pass  any  order  upon  it  (notwithstanding  the 
provisions  of  section  151  of  the  Code)  and  if  it  does  the  Chief  Court  will 
exercise  its  power  of  revision. 

18  Indian  Cases  215  (4),  followed. 
Revision  from   the    order     of  Khawaja     Abdul    Majid     Khan, 
Subordinate  Judge,  2nd   class,   Delhi,   dated   the   20th  April 
1917. 

Mukerji,  for  Petitioner. 

Moti  Sagar,  for  Respondents. 

The  order  of  the  learned  Judge  was  as  follows  : — 

Leslie-Jones,  J. — The  petitioner  obtained  a   preliminary      2™  Jan.  1918. 
decree  for  money  on  a  mortgage  of  one-third  of  certain  property 
on  30th  August  19 1 6.  Before  that  decree  he  had  secured  attach- 
ment.    On  16th  December    19 1G    he  obtained  a  final  decree  and 

(1)  (1880;  I.  L  R.i  Bom.  515  (F.  B.)  {Dayachand  v.  Hemchand). 
(2;  (1893;  I.  L.  R  18  Bom.  98  (Himatram  v.  Khushal  Jethiram). 
(Z)  (1887)  /.  L.  ft.  14  Cal.  631  {Deef holts  v.  Peters). 
(4;  (1911)  18  Indian  Cases  215  (Uari  Mohan  Dalai  v.  Lachmichandv 
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the  property  was  advertised  for  sale.  Therenpon,  the  respon- 
dent, a  brother  of  the  judgment-debtor,  filed  an  objection  that 
the  share  of  the  judgment-debtor  in  the  property  was  not 
one-third  as  stated  in  the  decree  but  one  fourth. 

The  Court  of  execution  found  that  the  application  was 
not  one  under  order  21,  l'ule  -c8,  but  decided  nevertheless  to 
entertain  the  application  in  exercise  of  the  powers  conveyed  by 
section  151  of  the  Code  of  Civil  Procedure.  This  was  done  in 
order  to  save  the  objector  of  the  trouble  of  bringing  a  regular 
suit. 

The  decree-holder  has  now  filed  a  petition  for  revision  in 
this  Court  It  is  clear  that  the  objection  was  not  and  could 
not  be  one  under  order  21,  rule  5S  as  that  rule  does  not 
apply  where  the  property  in  dispute  is  directed  to  be  sold  under 
a  mortgage  decree.  The  reason  is  that  the  property  directed  to 
be  sold  uuder  a  decree  of  that  kind  does  not  require  the  property 
to  be  attached  by  way  of  execution  (see  1.  L  R.  1  Bom.  515)  (1). 
I.  L.  K.  18  Bom.  98  (2)  and  I.  L.  R.  U  Oul  631  (3)  are  further 
authorities  forholdiug  that  the  mere  fact  that  there  has  been  an 
unnecessary  attachment,  does  not  make  the  rale  applicable. 
In  the  j.resent  cr.B.1,  moreover,  as  already  remarked,  the  attach- 
ment was  before  the  decree  and  rule  58  applies  only  to  attach- 
ments in  execution  of  tli6  decree. 

18  /.  ''.  215  (1)  is  authority  for  holding  that  in  such  a  case 
a  Court  has  no  jurisdiction  to  entertain  any  application  for 
claim  or  to  pass  any  order  upon  it  and  if  it  does  so,  the  High 
Court  will  interfere  under  section  115  of  the  Code  of  Civil 
Procedure.  That  Division  Beuoh  ruliDg  of  the  Calcutta  High 
Court  is  directly  in  point.  1  therefore  allow  the  petition 
with  costs  and  dismiss  the  respondent's  application. 

Revision  accepted. 

No.  C9. 

Before  Hon,  Mr.  Justice  Leslie  Jones. 
LAL  CHAND,    ETC— (Plaintiffs)— PETITIONERS, 
Versus 
MUSSAMMAT  MANOHRI,  BTO.~(Dbpendants)- 

RE3PONJJENTS. 
Civil  Revision  No.  521  of  ILU7. 
Misjoinder  of  causes  of  action  and  parties— si  keir 

—  impleading  the  several  alienees  of  two  alienors. 

(1)  (1880)  /.  L.  R.  4  Bom.  515  (/-'.  D.>  (Dayachand  v.  Uemcliand). 
2)(1893,  /  /..  R.  L8  Bom.  'AS  {Himatram  v.  Klw         ./.  •     xtm) 
(3;  (18.S7.  /.  L.  R.  14  Cat.  631  {DefehoUs  v.  Pett 
\i)  (1911)  18  Indian  Case*  215  {Hari  Mohan  Dalai  v.  Lachmichand), 
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Held,  that  under  the  circumstances  of  the  case  the  balance  of  convenience 
was  in  favour  of  allowing  the  suit  to  proceed  against  the  several  alienees  of 
the  two  alienors  and  the  plaint  should  theref ore  not  have  been  returned  by 
the  lower  Court  to  th9  plaintiffs  with  a  direction  that  they  should  continue 
the  suit  against  any  one  set  of  defendants  they  might  select. 

I.  L.  R.  33  Bom.  293  (1),  I.  L.  R.  29  Cat.  871  (2;,  21  P.  R.  1899   (3),  and 
167  P.  L.  R.  1911   1),  referred  to. 

6  Indian  Cases  577  ^5),  disapproved. 
Revision   from   the   order   of  Major   F.    0.    Nicolas,  Senior  Sub- 
ordinate Judge,  Ambala,  dated  the  20.7i  April  1917. 

Moti  Sagar,  Taj-ud-Diu,  aud  Badr-ud-Din  Kureshi,  for 
Petitioners. 

Jai  Gopal  Sethi,  N*.  C.  Mehra  and  Duni  Chand,  for  Respon- 
dents. 

The  judgment  of  the  learned  Judge  was  a*  follows : — 

Leslie  Jones,  J.  —  Bullu  Mai  died  in  1857,  leaving  a  widow  \2th  Jan.  !9l8, 
Mussanimat  Dhan  Kaur,  who  gifted  her  late  husband's  pro- 
perty to  her  daughters,  Mussammat  Naraiui  aud  Mussammat 
Sobhi.  Both  Massammat  Naraini  and  Mussammat  ^obhi  made 
certain  alienations  aud  then  gifted  their  properties  to  their 
respective  husbands,  Basaut  Rai  and  Bishamber  Das  Mussam- 
mat Subhi  had  a  daughter  named  Mussammat  Tulsa  by  whom 
she  was  predeceased  Mussammat  Tulsa,  again,  had  a  daughter, 
Mussammat  Manohri,  who  is  in  possession  of  property  gifted 
by  Masaaininat  Sobhi  to  Bishamber  Das. 

Mussammat  Sobhi  died  in  19  il  and  Mussammat  Naraini 
iu  1912.  The  plaintiffs,  who  are  the  sons  of  Mussammat 
Naraini  by  Basaut  Rai,  have  sued  fur  possession  of  the  whole 
of  the  property  alienated  by  Mussammat  Naraini  aud  Mussam- 
mat Sobhi,  and  also  that  held  by  Mussammat  Manohri.  Their 
position  is  that  they  are  the  heirs  of  Bullu  Mai;  that  all  the 
alienations  were  unauthorised  ;  aud  that  their  cause  of  aotion 
has  arisen  on  the  death  of  Mussammat  Naraiui. 

Defendant  No.  1  is  Mussammat  Manohri,  Defendants  Nos.  2 
to  ?  are  mortgagees  from  Mussammat  Sobhi.  Defendants  Nos.  Iu 
to  11  are  vendees  from  a  mortgagee  of  Mussammat  Sobhi  and 
Mussammat  Naraiui.  Defendant  No.  15  is  a  vendee  from 
Bishamber  Das.  All  these  defendants  are  represented  in  this 
Court  by  Mr.  Duni  Chand. 


(0  (1908)  I.  L.  R  33  Bom.  293  (Umabai  v.  Vithal  Vasudev). 

v2.  (1902>  7.  L.  R.  29  Cal.  871  (Mundo  Kumar  v.  Ranomali  Gayan). 

(2)  24  P.  R.  1S'j9  (Musxammat  Rattan  Kaur  v.  Badna). 

U;  167  P.  L.  R.  1911  (Tufail  Mahomed  v.  flira  Singk). 

(5   (1910'  6  Indian  Cases  577  (Rari  Ballabh  Rai  v.  Gopal  Lai  Sing-;. 
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Defendants  Nos.  8  and  9  are  vendees  from  a  mortgagee  of 
Mussarninat  Sobhi  and  Mussamraat  Naraiui.  They  are  repre- 
sented here  by  Mr.  N.  C.  Mehra. 

Defendants  Nos.  16  to  16  are  vendees  from  Mussainurat 
Naraini  and  Mussaminat  Sobhi.  They  are  represented  by  Mi . 
Jai  Gopal  Sethi. 

Iu  the  Court  of  the  Senior  Subordinate  Judge  in  which 
the  suit  was  tiled  it  was  contended  that  there  was  misjoinder 
of  parties.  This  view  was  accepted  by  the  Senior  Subordinate 
Judge  who  returned  the  plaint  to  the  plaintiffs  with  a  direction 
that  they  should  continue  the  suit  against  any  one  set  of 
defendants  they  may  select.  The  sets  of  defendants  were  not 
specified  and  the  various  counsel  engaged  in  this  Court  are 
not  agreed  as  to  what  was  meant.  One  view  is  that  each 
groups  of  alienees  should  be  considered  to  be  a  set.  Another 
is  that  all  the  alienees  from  the  same  alienor  or  alienors  should 
be  60  regarded. 

The  case  has  come  before  this  Couit  as  a  petition  for 
revision.  An  objection  has  been  raised  that  such  a  petition 
ought  not  to  be  entertained.  That  is  a  view  which  I  am  not 
able  to  accept  aud  167  P.  L.  B.  1911  (1),  is  an  authority  in 
point. 

There  are  a  great  nuny  rulings,  e.g.t  I.  L.  B.  33  Bom.  293  (2), 
/.  L.  B.  29  Cal.  871  (3),  No.  24  P.  R.  1899  (4),  aud  167 
P.  L.  B.  191 1  (5j,  to  the  effect  that  a  suit  for  possession  on  the 
ground  of  inheritance  cau  proceed  agaiust  a  number  of  different 
alienees.  The  only  ruliugto  the  contrary,  which  has  been  cited 
before  me  is  6  Indian  Cases  577  (5),  which  was  considered  but 
not  approved  in  167  P.  L.  B.  1911   (1). 

In  6  Indian  Cases  577  (5),  there  was,  however,  a  further 
question,  whether  the  same  suit  could  proceed  in  the  case  of 
alienations  by  different  alienors.  The  decision  was  that  iu  the 
circumstances  of  that  case  it  could  not  so  proceed  and  tlrs 
point  is  not  covered  by  any  of  the  other  rulings  to  which  I  have 
referred. 

The  question  is  purely  one   of   convenience    and  after    ex* 
animation  of  the  facts  alleged,  it  appears  to  me  that  any  varieties 
of  defences  which  can  arise    can  easily  be  cured  by  thu  succcs 
eive  trial  of  the  issues  separately  affecting  different  defendants. 

(1)  107  P.  L.  R.  1911  (Tufail  Mahomed  v.  Hira  Singh 
(2«  (1908)  /.  L.  R.  33  Bom.  293  GJmabai  v.  Vithal  Vasudev). 
;3)  (1902)  /.  L.  li.  29  Cal.  871  (Mundo  Kumur  v.  Banomali  Guyan). 
i.-i)  21  I',  li.  1899  [Musaamviat  Rattan  Kaur  \  Badna). 
j     1910)  6  Indian  Cases  i)77  [Hart  Ballabh  Rai  v,  Gopal  Lai  St 
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In  the  case  of  alienations  by  Mussainmat  Sobhi  and  Mussam- 
mat  Xaraiui  there  will  probably  be  two  main  lines  of  defence 
(1)  absolute  title,  and  (-)  valid  necessity.  There  are,  at  least, 
three  cases  in  which  juint  alienations  have  been  effected  by 
Mussainruat  Sobhi  and  Mussainmat  Naraini  and  consequently 
the  question  of  the  title  of  Mussammat  Sobhi  will  have  to  be 
decided  in  all  those  oases  as  well  as  in  the  case  of  the  alienation 
by  Mussammat  Sobhi  aloue.  Tbe  case  agaiust  the  alienee 
from  Bishamber  Das  will  again  depend  ou  the  title  of  Mussam- 
mat Sobhi  and  so  apparently  will  the  position  of  Mussammat 
Manohri. 

It  appears  to  me  therefore  that  the  balance  of  convenience 
lies  on  the  side  of  allowing  the  suit  to  proceed  against  all  the 
defendants  jointly.  The  Court  should  of  course  decide  the 
questions  of  title  first  and  should  not  require  any  set  of  defen- 
dants who  are  not  interested  in  questions  of  necessity  to 
appear  when  those  questions  are  being  dealt  with. 

I  therefore  allow  the  petition  and  remaud  the  suit  to  the 
Court  of  the  Senior  Subordinate  Judge  for  disposal  according 
to  law. 

Tbe  petitioners  will  get  costs  on  this  petition. 

Revision  allowed. 

No.   60. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr. 
Justice  Skadi  Lai. 

SECRETARY  OF  STATE    FOR  INDIA -(Defendant)— 
APPELLANT, 

Versus 
SOHAS  LAL— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  1825  of  191 1. 

Laud  Acquisition  Act,  I  of  1891,  sections  0  (2)  and  25— Collector' g 
power  lo  deal  with  any  claim  mad'-  to  him  before  giiing  his  award — cost 
of  construction  when  considered  in  ascertaining  market  value  of  buildings. 

Hi  ' ',  that  a  Collector  at  any  time,  before  giving  his  award,  has  jurisdic- 
tion to  deal  with  any  claim  made  to  him  under  section  9  (2)  of  the  Land 
Acquisition  Act.  and  such  a  claim  is  a  claim  pursuant  to  the  notice  given 
under  that  section  within  the  meaning  of  section  25  although  not  made  by 
the  date  originally  fixed  in  ibe  notice. 

12  Gal.  W.  N.  263  (1)  and  I,  L.  R.  33  All.  376  l2),  distinguished. 

(1)  1907)  12  Col,  W.  \ .  263  Secretary,  of  State  v.  Qobind  Lai). 

(2)  .,191 1   I.  L.  R.  33  All  376  (Secretary  of  State  v.  Bishan  b. 


Bog  civil  judgments-No.  60.  [Record, 


Held  also,  that  there  is  no  general  rale  that  the  cost  of  construction 
cannot  be  taken  into  account  in  fixing  the  market  value  in  cases  of  buildings 
and  that  in  the  present  case  where  there  had  been  no  sales  in  the 
neighbourhood  and  where  the  house  in  question  had  never  been  rented  the 
best  method  of  ascertaining  the  market  value  was  to  inquire  into  the  original 
cost  of  construction. 

9  Bom.  L.  R.  99  (i)  and  I.  L.  R.  34  B  m,  486  (2),  referred  to. 

9  Bom.  L.  R.  1232  (3>,  /,  L.  R.  33  Bom.  325  (4),  22  W.  R.  234  (5)  and 
9  Cat.  W.  N.  655  (6),  distinguished. 

First  appeal  from  the  decree  of  C.  L.  Dundas,  Esquire,    Dioisional 
Judge,  Delhi,  dated  the  ±6th  May  1914. 

C  Bevau  Petinan,  Government  Advocate,  for  Appellant. 

Moti  Sagar,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by  :— 

lhth  Jan.  1918.  Scott-Smith,  J. — This  is  an  appeal    on    behalf    of    the 

(Secretary  of  State  for  India  from  an  order  of  the  Dtvis:onal 
Judge  of  Delhi  awarding  Sohan  Lai  respondent  Rs.  4,S30  as 
compensation  on  a  reference  by  the  Collector  under  the  Land 
Acquisition  Act.  The  Court  has  enhanced  the  Collector's  award 
by  Rs  1,061-7-2  and  the  appeal  is  that  the  order  of  the  Court 
be  set  aside  and  the  award  of  the  Collector  be  confirmed. 

The  first  point  urged  by  the  learned  Government  Advocate, 
on  behalf  of  the  appellant  is  that  as  the  objector- respondent 
made  no  claim  in  pursuance  of  and  in  accordauce  with  the 
notice  issued  uuder  soctiou  9  of  the  Land  Acquisition  Act, 
therefore,  the  Court  had  no  jurisdiction  in  view  of  the  provisions 
of  section  25  to  increase  the  award.  The  notice  issued  by  the 
Collector  under  section  9  of  the  Act,  was  for  the  appearance  of 
persons  interested  and  the  statiug  of  their  objections,  etc.,  on 
the  20th  July  1912.  The  notice  was  duly  sorved  upon  the 
objector-respondent,  but  he  did  not  appear  on  the  day  fixed. 
The  proceedings  were  adjourned  and  fresh  notices  were  issued 
to  certain  persons  who  had  not  already  beon  served.  Eventually 
on  the  21st  August  Sohan  Lai  appeared  and  filed  written 
objections  in  which  he  claimed  Rs.  10,000  on  account  of 
compensation.    The  objections  weie  considered  by  the  Collector 

I (1)  (1900)  9  Bom.  L.  R.   99  {In  the  matter  oj  Government  and  Dayal 
Mulji). 

(2)  (1909)  /    L.  R.  34  Bom.  486  (In  the  matter  of  Government  and 

Sukhanand). 

(3)  (1907)  9  Bom.  L,  R.  1232  (In  re  Land  Acquisition  Act  and  Mericanji 

Cama). 
(4'»  (1908)  I.  L.  R.  33  Bom.  325  (Government  of  Bombay  and  Karim  Tar 
Mahomed;. 

(5)  (1874)  22  W.  R.  234  {Collector  of  Tlooghly  v.  Raj  Kristo  Mookerjee). 

(6)  (1905.)  9  Oal  W.1T.  655  (.Secretary  of  State  v.  Kartic  Chandra 

Ghose). 
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who  in  due  course  made  his  award.  Sohan  Lai  objected  to 
the  award  and  a  reference  was  made  to  the  Court  in  accordance 
with  law. 

Mr.  Petman's  argument  is  that  Sohan  Lai  should  have 
made  his  objection^,  if  any,  on  the  20th  July  1912  as  the 
notice  under  section  9  directed  his  appearance  on  that  date, 
and  that  he  had  no  right  to-  make  any  objections  to  the 
Collector  at  any  later  date.  Me  bases  his  argument  upon  section 
25,  sub-section  2  of  the  Act  which  is  as  follows  :  — 

"  When  the  applicant  has  refused  to  make  such  claim  or 
has  omitted  without  sufficient  reason  (to  be  allowed  by  the 
Judge)  to  make  such  claim,  the  amount  awarded  by  the  Court 
shall  in  no  case  exceed  the  amount  awarded  by  the  Collector." 

In  support  of  his  argument  he  has  cited  12  C  W.  N.  263  (I) 
and  /.  L.  R.  33  All.  376  (2),  but  in  our  opinion  those  cases 
are  distinguishable  from  the  present  one  for  there  the  objector 
never  appeared  at  all  before  the  Collector  or  made  any  claim 
prior  to  the  award.  No  authority  directly  in  support  of  his 
argument  has  been  cited  by  the  learned  Government  Advocate, 
and  we  do  not  think  it  can  be  said  that  Sohan  Lai  omitted  to 
make  a  claim  pursuant,  to  the  notice  given  under  section  9 
merely  because  he  did  not  make  it  by  the  date  originally 
fixed  in  the  notice.  Proceedings  before  the  Collector  were 
adjourned  from  time  to  time  and  we  consider  that  the  claim 
made  by  Sohan  Lai  on  the  2  S st  August  was  a  claim  pursuant 
to  the  notice  given  under  section  9.  In  our  opinion  at  any 
time  before  giving  his  award  the  Collector  had  jurisdiction 
to  denl  with  any  claim  made  to  him  under  section  9  (2)  of 
the  Act.  We  consider  therefore  that  the  first  objection  raised 
on  behalf  of  the  appellant  has  no  force. 

The  house  for  which  compensation  has  been  awarded  to 
Sohan  Lai  was  built  by  him  upon  land  belonging  to  a  Jain 
Temple  and  appears  to  have  been  of  a  quasi  religious  character. 
It  is  therefore  improbable  that  it  could  have  been  sold  in  the 
open  market  to  any  person  who  might  desire  to  purchase  it.  But 
we  see  no  reason  why  it  should  not  have  boen  sold  to  a  member 
of  the  Jain  community  to  which  Sohan  Lai  himself  belongs. 
As  the  house  had  never  been  rented,  and  in  the  absence  of 
evidence  of  sales  of  similar  houses  in  the  neighbourhood,  the 
Court  in  order  to  ascertain  the  market  value  enquired  into  the 
oost  of  construction  of  the  building. 

(1)  (1907)  12  CaL  W.  N.  263  {.Secretary  of  State  v.  Gobind  Lai). 

(2)  (1911;  1.  L.  H.  33  All.  376  {Secretary  of  State  v.  Biskan  Dat). 
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The  learned  Government  Advocate's  second  point  is  that 
the  cost  of  construction  should  not  have  been  taken  into 
accornt  in  fixing  the  market  value.  In  support  of  his  argu- 
ment he  referred  to  9  Bom.  L,  B.  1232  (1),  I.  L,  B.  33  Bom. 
325  (2),  22  W.  B,  234  (3)  and  9  C.  W.  N.  655  (4). 

These  rulings  do  not  deal  with  cases  of  buildings.  They  lay 
down  generally  speaking  that  the  amount  of  compensation  is 
to  be  calculated  on  the  actual  value  to  the  owner,  and  that 
the  cost  of  improving  the  land  or  of  preserving  it  are  not  of 
much  use  in  estimating  this.  There  is  nothing  in  any  of 
these  rulings  to  the  effect  that  in  no  case  can  the  cost  of 
construction  be  taken  into  account  in  fixing  the  market  value 
of  a  building. 

On  the  contrary  in  the  case  reported  in  9  Bom.  L.  B. 
p.  99  (5),  the  actual  cost  of  constructing  buildings  was 
taken  into  ncconnt  by  the  Court  and  in  I.  L.  B.  34  Bom. 
486  (6)  it  was  hald  that  where  there  is  a  demand  the  original 
cost  of  bnilding  is  the  most  important  element  for  consideration 
in  fixing  the  market  value. 

Something  was  said  in  argument  before  us  about  the 
reinstatement  principle  which  is  referred  to  in  Lord  Ilalsbury's 
Laws  of  England,  Volume  VI,  page  37,  where  we  find  the 
following : — 

"When  the  land  is  used  for  some  particular  purpose 
not  of  a  commercial  nature,  such  as  for  a  public  park,  or 
for  a  church  or  school,  it  is  very  difficult  to  estimate  the  loss. 
One  method  adopted  is  that  known  as  reinstatement,  by  which 
is  meant  that  the  amount  of  compensation  to  be  awarded  shall 
be  assessed  according  to  the  cost  of  acquiring  an  equally 
convenient  site  and  erecting  equally  convenient  premises." 

The  learned  Government  Advocate  urges  that  the  rein- 
statement principle  is  not  in  force  in  India.  In  support  of  his 
argument  he  has  referred  to  an  unreported  case  of  a  Division 
Bench  of  this  Court  (Civil  Appeal  No.  12  of  1898  decided  on  the 

(1)  (1907)  VBom.  L.  R.  1232  (In  ro  Land  Acquisition  Act  and  Mcricanji 

Cama). 

(2)  (1908;  /.  L.  R.  33  Bom.  325  (Government  of  Bombay  and  Karim  Tar 

Mahomed). 

(3)  (1874)  22  W.  R.  234  (Collector  of  Ilooghlij  v.  Raj  Kristo  Hooker jee). 

(4)  (1905)  9  Cal.  W.  N.  1555  (Secretary  of  State  v.  Aortic  Chandra 

Ghose)- 

(5)  (1906)  9  Bom.  L.  R.  99  (In  the  matter  of  Government  and  Dayal  Hnlji). 

(6)  (i9u9)   1.  L.  R.  34  Born.  48U   (In  the  matter  of  Government  and 

Stikhanand), 
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29th  July  1898;  which  supports  his  contention.  Without, 
however,  deciding-  whether  the  reinstatement  principle  is  or  is 
not  in  force  in  India  we  are  clearly  of  opinion  that  there  is  no 
authority  for  the  proposition  that  the  original  cost  of  construc- 
tion of  a  building  can  in  no  case  be  taken  into  consideration  in 
assessing  the  market  value  thereof. 

In  the  present  case  where  there  have  been  no  sales 
in  the  neighbourhood  and  where  the  house  in  question  has  never 
been  rented  we  think  that  the  best  method  of  ascertaining  the 
market  value  is  to  enquire  into  the  original  cost  of  construction. 
The  Court  below  has  assumed  that  there  is  a  demand  for  such 
house  property  in  the  neighbourhood  and  we  think  it  was 
justified  in  making  this  assumption.  It  points  out  that  there 
are  other  houses  of  similar  design  in  the  neighbourhood  and 
that  this  house  is  a  large  and  well-constructed  one,  well-fitted 
to  hold  the  family  of  a  Hindu  gentleman.  We  see  no  reason 
to  suppose  that  it  could  not  have  been  sold  to  some  other 
member  of  the  Jain  community. 

As  to  the  cost  of  construction  there  is  a  good  deal  of 
evidence  on  the  record.  No  less  than  three  experts  have  made 
estimates.  These  have  been  discussed  by  the  lower  Court. 
The  expert  called  by  the  objector  estimates  the  cost  at  some 
Bs.  6,000  whereas  Mr.  Croad,  Assistant  Engineer  of  the  Public 
Works  Department,  made  an  estimate  for  Rs.  3,600  only.  The 
experts  have  criticised  each  other's  estimates  and  what  the 
Court  has  done  is  to  adopt  a  middle  line.  It  thought  Mr.  Croad's 
criticisms  would  bring  Rai  Babu  Mai's  estimate  down  say  to 
Rs.  4,500  whereas  Mr.  Croad's  own  estimate  appeared  to  it  to 
be  an  optimistic  one.  Considering  all  the  circumstances 
of  the  case  aud  having  regard  to  its  own  inspection  of  the 
spot  it  thought  a  fair  award  would  be  Rs.  4,200. 

After  careful  consideration  we  consider  this  estimate  to 
be  a  reasonable  one  and  we  see  no  sufficient  ground  for 
differing  from  it.  The  appeal,  therefore,  fails  and  is  dismissed, 
but  considering  that  Sohan  Lai  made  an  exorbitant  claim 
before  the  Collector  aud  in  the  lower  Court  we  leave  the  parties 
to  bear  their  own  costs. 

Appeal  dismissed. 
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No.  61. 

Before  Hon.  Mr.  Justice  Che  vis. 
SHIB  LAL— (Defendant)— APPELLANT, 

Versus 

SHAM  DAS— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  3047  of  1916. 

Guardians  and  Wards  Act,  VIII  of  1890,  sections  29  and  30-  whether 
natural  guardian  icho  has  taken  out  a  certificate  under  the  Act  can  alienate 
without  permission  of  the  Court- -also  whether  a  sale  can  be  avoided  by  the 
minor  when  the  wholesale  -price  was  spent  in  benefitting  him. 

Held,  that  a  certificated  guardian  under  the  Guardians  and  Wards  Act 
is  not  free  from  the  limitations  imposed  by  section  29  of  the  Act  because  he 
or  she  is  also  a  natural  guardian. 

(1905)  25  AIL  W.  N.  122  (123),  (1)  referred  to. 

7.  L,  R.  25  All.  59,  (2)  not  followed. 

Held  also,  that  section  30  of  the  Act  gives  the  minor  a  right  to  avoid  a 
sale  made  in  contravention  of  section  29  even  if  the  whole  of  the  sale  price 
was  spent  in  benefitting  him. 

Second  appeal  from  the  decree  of  H.  A.  Rose,  Esquire,  Additional 
District  Judge,  Amritsar,  at  Gurdaspur,  dated  the  2Qth  July 
1916. 

Tek  Chand  and  Mehr  Chanel,  for  Appellant. 

Gokal  Chaud  Narang,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Ciievis,  J. — This  is  a  suit  by  Sbain  Das  to  recover  posses- 
sion of  G  kanals  1  marlas  which  his  mother  sold  during  his 
minority  to  Shib  Lai  for  Rs.  87-1-8-0.  His  mother  was  a 
certificated  guardian  under  Act  VIII  of  1890.  She  sold  without 
previous  permission  of  Court,  as  required  by  section  29  of  the 
Act,  and  so  under  section  'JO  the  sale  is  voidable  at  instance  of 
the  minor. 

The  lower  Courts  hold  that  plaintiff  benefitted  to  the 
extent  of  Rs,  824-8-0  and  have  given  him  a  decree  for  possession 
on  payment  of  that  sum. 

Defendant  appeals.  It  is  urged,  on  the  strength  of  25 
All  59  (1)  that  the  natural  guardian,  even  though  she  be  also 
the  certificated  guardian,  i.s  not  bound  by  section  29  as  she 
stdl  has  all  the  powers  of  a  natural  guardian.  A  later  ruling 
of  the  Allahabad  Court,  All.  W  N.  1905,  page  123  (2)  seems 
to  take  a  different  view.  Section  29  applies  to  every  ono 
except  the  Collector  and  a  guardian  appointed  by  will  or  other 


11th  Jan  19'8. 


(1)  (1905)  25  AIL  W.  N.  122  (123)  (Ram  Chander  v.  Clihcda  Lai). 

(2)  (1902)  /.  L.  R.  25  All.  59  {Tejpal  v.  Ganga). 
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instrument,  and  I  cannot  see  that  a  natural  guardian  can,  after 
having  been  appointed  a  guardian  under  the  Act;  claim  to  be 
free  from  the  limitations  imposed  by  section  29. 

As  to  ground  2  of  this  appeal  it  is  pointed  out  that  the 
miuor,  on  coming  of  age,  applied  for  his  mother's  removal  from 
guardianship  and  said  he  had  fully  understood  the  accounts. 
But  one  may  understand  accounts  and  acknowledge  their 
arithmetical  correctness  without  ratifying  sales  or  other  transac- 
tions to  which  the  accounts  relate. 

As  to  ground  3,  the  deed  says  the  mother  was  to  pay  half 
expenses.  The  stamp  on  sale  deed  cost  only  Its.  9.  Allowing 
another  Rs  9  for  extra  expenses,  the  mother  would  only  have 
to  pay  Rs.  9  which  may  have  come  out  of  her  own  pocket. 

As  to  the  argument  that  when  the  sale  was  in  the  main  at 
least  for  the  minor's  benefit,  it  should  not  be  set  aside,  I 
remark  that  section  30  gives  the  minor  the  right  to  avoid  the 
sale,  so  even  if  the  whole  of  the  sale  prica  was  spent  in  bene- 
fitting the  minor  still  the  minor  is  entitled  to  get  back  his 
land. 

As  to  ground  4,  no  doubt  Rs.  824-8-0  went  to  reducing  a 
mortgage  debt  created  by  the  minor's  father  and  that  debt 
canicd  interest,  so  the  minor  was  relieved  of  paying  interest. 
On  the  other  hand  he  lost  possession  of  land  worth  Rs.  874-8-0. 
So  I  see  no  good  cause  for  hplding  that  he  should  now  b3  made 
to  pay  interest  to  the  defendant. 

This  appeal  is  dismissed  with  costs. 

Appeal  dismissed 

Full  Bench. 
No    62. 

Before  Hon.  Mr.  Justice  Chevis,  Ron.  Mr. 
Justice  Shadi   Lai,  and  Ho  a.  Mr.  Justice  Broadway. 
KISHAN  SINGH- (Defendant)— PETITIONER, 

Versus 
INDUSTRIAL  BANK  OF  INDIA,  IN  LIQUIDA- 
TION—(Plaintiff)— RESPONDENT. 
Civil  Revision  No.  976  of  1916. 

Indian  Companies  Act,  VII  of  1913,  section  171- -whether  leave  of 
liquidating  Court  is  necessary  to  enable  the  defendant  in  a  case  Irought 
against  him  by  the  Company  to  institute  or  proceed  with  an  appeal  or  applica- 
tion for  revision. 
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Held,  following  the  judgment  of  the  House  of  Lords  in  Humber  v. 
Griffiths,  85  Law  Times  141  (1)  that  an  appeal  or  an  application  for  revision 
arising  out  of  an  action  brought  by  a  Company  does  not  come  within  the 
purview  of  section  171  of  the  Indian  Companies  Act,  1913,  and  that  such 
appeal  or  application  can  be  instituted  or  proceeded  with  without  the  leave 
of  the  Court. 

91  "P.  R.  1916  (2),  dissented  from. 

Revision  from  the  order  of  Lala  Maya  Blian,   Senior   Subordinate 
Judge,  Ludhiana,  dated  the  26th  June  1916. 

Jai  Gopal,  for  Petitioner. 

Naranjan  Parshad,  for  Respondent. 

The  judgment  of  the  Full  Bencli  was  delivered  by  :  — 

22nd  Jan.  1918.  Shadi  Lal,  J. — The  question  of  law,  which  lias    been  refer- 

red to  the  Full  Bench  for  decision,  is  whether  an  appeal  or 
an  application  for  revision  arising  out  of  a  suit,  in  which  a 
Company  was  the  plaintiff,  comes  within  the  purview  of 
nection  1  71  of  the  Indian  Companies  Act,  VII  of  1913,  and  cannot 
consequently  be  instituted  or  proceeded  with  without  the  leave 
of  the  Court.  Section  171,  upon  the  interpretation  of  which 
the  answer  to  the  question  depends,  runs  as  follows  :  — 

"  When  a  winding  up  order  has  been  made,  no  suit  or 
other  legal  proceeding  shall  be  proceeded  with  or  commenced 
against  the  Company  except  by  leave  of  the  Court,  and  subject 
to  such  terms  as  the  Court  may  impose." 

Now,  there  can  be  no  manner  of  doubt  that  an  appeal  or 
an  application  for  revision  is  a  legal  proceeding  within  the 
meaning  of  the  section  ;  but  the  matter  does  not  rest  there. 
Can  such  a  proceeding  arising  out  of  an  action  brought  by  a 
Company  be  regarded  as  a  proceeding  against  the  Company  ? 
Prima  facie  there  ia  considerable  force  in  the  view  taken  by  a 
Division  Bench  of  this  Court  iu  91  P.  R.  1916  (•>)  that  the 
I  roceeding  is  intended  to  wrest  from  the  Company  the  decree 
obtained  by  it  in  the  Court  below,  a  decree  which  but  for  the 
appeal  or  revision  would  establish  the  Company's  title  in  the 
subject-matter  of  the  suit;  and  that  it  should,  therefore,  be 
treated  as  a  proceeding  against  the  Company. 

On  the  other  hand,  the  language  of  the  section  can  be 
construed  to  mean  that  the  proceeding  in  question  should  not 
be  treated  as  a  thing  apart,  irrespective  of  what  has  gone 
before,  and  that  it  should  be  viewed  with  reference  to  the 
action  out  of  which  it  arises.     This  view  has  found  favour  with 


i.l )  (1901    85  Lau  Times  111  {Humber  v.  Griffiths). 

(2>  91 P.  R  191G  {Milawa  Rain  v.  Peoples'  Bank  of  India), 
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the  highest  judicial  tribunal  in  England,  and  after  considering 
the  matter  carefully  we  do  not  think  that  there  is  any  adequate 
ground  for  our  taking  the  contrary  view.  There  can  be  no  doubt 
that  when  an  action  is  brought  by  or  on  behalf  of  the  Com- 
pany, the  defendant  can  file  his  written  statement  and  resist 
the  action  without  the  leave  of  the  Court.  Suppose,  the  defence 
fails  in  the  Court  of  first  instance,  is  the  defendant  precluded 
from  asking  the  higher  Court  to  adjudicate  upon  that  defence 
without  first  obtaining  the  leave  of  the  Court  conducting  the 
liquidation  ?  It  can  be  legitimately  contended  on  his  behalf 
that  he  did  not  take  the'initiative  in  setting  the  machinery  of 
the  Court  into  motion,  and  that  consequently  his  failure  in  the 
Court  of  first  instance  should  not  debar  him  from  going  up  to 
the  higher  Court  and  satisfying  it  that  his  defence  was  correct 
and  that  the  action  against  him  ought  not  to  have  been  success- 
ful. 

This,  in  substance,  is  the  ratio  decidendi  of  the  judgment  of 
the  House  of  Lords  in  H umber  v-  Griffiths,  85  Law  Times,  141  (I), 
where  Lord  Davey  in  delivering  the  judgment  of  the  Court 
observed  that  'when  once  an  action  by  the  Company  itself 
has  been  proceeded  with,  there  is  no  necessity  for  the  defen- 
dants in  the  action  to  obtain  leave  for  any  defensive  proceeding 
on  their  behalf"  ;  and  fuither  remarked  that  "the  respondents 
having  been  successful  in  the  Lower  Court  cannot  now  object 
to  the  appellants  defending  themselves  against  the  consequences 
of  the  judgment  by  the  ordinary  means  of  an  appeal  to  this 
House." 

This  judgment  proceeds  upon  section  87  of  the  English 
Statute  25  and  26  Victoria,  Chapter  89,  which  section  is 
practically  in  pari  materia  with  section  171  of  the  Indian  Act; 
the  only  difference  being  that  the  English  Statute  uses  the  words 
"  any  suit,  action  or  other  proceeding,"  while  the  Indian  Act 
contains  the  words  "  suit  or  other  legal  proceeding  "  ;  but  the 
difference  is  merely  a  verbal  one  and  indicates  no  chauge  in 
substance.  The  judgment  of  the  House  of  Lords  was  delivered 
in  1901,  and  has  never  bt  en  questioned  so  far.  Indeed,  the 
Companies  Act  of  I8G2  has  been  repealed  by  the  Companies 
(Consolidation)  Act  of  1908,  and  section  87  has  been  re- 
enacted  by  section  142  of  the  new  Statute;  and  this  new 
enactment  in  almost  identical  teims  [lends  support  to  the 
view  that  the  exposition  of  the  law  contained  in  that  judgment 
has  received  the  implied  approval  of  the  Legislature. 

(1)  (1901)  85  Law  Times  141  Jlumber  v.  Griffiths). 
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Dissenting,  therefore,  from  the  rule  laid  down  in  91  P.  R. 
1916  (J),  and  folio wiug  the  exposition  of  the  law  contained  in 
Number  v.  Griffiths,  we  hold  that  an  appeal  or  an  application 
for  revision  arising  out  of  an  action  brought  by  a  Company 
does  not  come  within  the  purview  of  section  17  1  of  the  Indian 
Companies  Act,  and  that  it  can  be  instituted  or  proceeded  with 
without  the  leave  of  the  Court. .  The  case  must  now  go  back 
to  the  Single  Bench  for  decision  on  the  merits, 


No.  63. 

Before  Hon.  Mr.  Justice  Lcdle  Jones. 

GIRDHARI  RAM  AND  OTHRRS— (Defendants)  — 
APPELLANTS, 

Versus 

MUHAMMAD  KARM  DAD  KHAN  AND  OTHERS— 

(Plaintiffs)— RESPONDENTS. 

Civil  Appeal  No.  2810  of  1915. 

Mortgage— accession— mortgagee  purchasing  occupancy  rights  in  the  land 
from  the  tenants —  whether  mortgagee  can  retain  these  tenants'  rights  as 
against  his  mortgagor  after  the  mortgage  has  been  redeemed— Transfer  of 
Property  Act,  IV  of  1882,  section  63. 

The  plaintiffs  alleged  that  their  father  had  mortga  ged  certain  land  to  the 
defendants  who,  while  the  mortgage  subsisted,  bought  out  a  number  of 
occupancy  tenants.  The  plaintiffs  redeemed  the  mortgage  but  defendants 
refused  to  give  possession  of  the  lands  which  had  been  subject  to  these 
occupancy  tenancies,  and  plaintiffs  accordingly  sued  for  possession  of  the 
tenancies  on  payment  of  the  sums  for  which  they  had  been  acquired.  It  was 
found  that  the  occupancy  tenants  had  an  unrestricted  right  of  alienation  . 

Held,  that  the  broad  principles  of  equity  and  good  conscience  laid  down 
in  I.  L.  R.  5  Cal.  198  (P.  C.)  (2),  should  be  followed  in  the  Punjab  in  pre- 
ference to  section  63  of  the  Transfer  of  Property  Act  and  that  the  defen- 
dants were  accordingly  entitled  to  retain  the  benefit  of  their  acquisitions  for 
themselves. 

5  C.  P.  L.  It.  105  (3),  referred  to 

17  Cal  W.  N.  586  (4),  (following  section  03  of  the  Transfer  of  Property 
Act),  not  followed. 


(1)  91  P.  R.  191G  (Milawa  Ram  v.  Peoples'  Bank  of  India). 

(2)  (1879)  7.  L.  R.  5  Cal,  198  (P.fi.)  (KisheudaU  v.  Mumtaz  Ali). 
(3;    5  C.  P.  L  R,  105  (Bal  Kris  hen  Seth  v.  Sandu) 

(4)  (1913)  17  Cal.  IV.  A\   586  (Ram  Brich   Narain   Singh    v.    Amhika 
Prasad  Singh). 
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Second  Appeal  from  the  decree  of  Khan  Bahadur  Khtcaja  Tasadduq 
Husain,  District  Judge,  Mianwali,  dated  the  10th  May  1915. 

Sheo  Narain  and  Govind  Das,  for  Appellants. 

Nand  Lai,  for  Respondents. 

•  The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Leslie  Jones,  J. — This  judgment  deals  with  Civil  Appeals  2 3rd  Jan.  1918. 
Nos.  2810-2S14  of  1915.  The  plaintiffs  in  these  cases  alleged 
that  their  father  had  mortgaged  certain  properties  to  the 
defendants  who,  while  the  said  mortgages  subsisted,  bought 
out  a  number  of  occupancy  tenants.  The  plaintiffs  redeemed 
the  mortgages  in  1908  by  private  arrangement,  but  the  defen- 
dants had  refused  to  give  possession  of  the  lands  which  had 
been  subject  to  the  occupancy  tenancies  alleging  that  they  had 
not  acquired  those  tenancies  as  mortgagees  and  were  entitled 
to  retain  them  for  their  own  benefit.  The  plaintiffs,  therefore, 
claimed  possession  of  the  said  tenancies  on  payment  of  the 
sums  for  which  they  had  been  acquired. 

In  one  of  these  cases,  No.  294,  Appeal  No.  2814,  there  was 
a  defence  that  the  occupancy  rights  had  been  acquired  before 
the  date  of  the  mortgage  and  the  Munstf  found  that  this  was  so, 
but  he  held  further  that  the  plaintiffs  could  not  succeed  in  any 
case  and  dismissed  all  the  suits. 

The  plaintiffs  appealed  to  the  District  Judge  who  failed 
to  touch  the  special  question  raised  in  the  case  of  suit  No.  294, 
and  accepting  all  the  appeals  granted  decrees  to  the  plaintiffs, 
though  obviously  suit  No.  291  should  have  been  dismissed  if 
the  finding  of  the  Munsif  as  to  the  date  of  acquisition  was 
sustainable. 

The  defendants  have  now  preferred  second  appeals  to  this 
Court.  * 

It  is  first  necessary  to  remark  that  the  District  Judge 
held  that  the  acquisitions  in  suit  were  made  by  the  mortgagees 
in  their  capacity  as  representatives  of  the  mortgagor,  but  the 
finding  is  not  founded  on  evidence  but  rather  on  conjecture 
and  on  section  63  of  the  Transfer  of  Pioperty  Act.  It  has  not 
been  supported  in  this  Court  on  the  ground  that  purchase  in  a 
representative  capacity  was  established  on  the  merits. 

It  has  been  found  as  a  fact  by  both  Courts  that  the 
occupancy  tenants  in  the  village  in  which  the  lands  in  suit 
are  situate  have  an  unrestricted  right  of  alienation. 

This  finding  is  now  attacked  by  counsel  for  the  res- 
pondents ;  but  it  is  based  upon  an  agreement  in   the    Wajib-ul- 
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Arz  of  tlie  village  and  that  agreement  appears  to  be  one  which 
could  be  enforced  under  section  111  of  the  Tenancy  Act,  despite 
the  provisions  of  section  56  of  the  same  Act.  The  finding, 
therefore,  contravenes  no  provision  of  law  and  it  is  one  which 
must  be  accepted. 

It  follows,  therefore,  that  the  defendants,  eveu  if  they  had 
not  been  mortgagees,  could  have  acquired  the  occupancy 
tenancies  in  dispute. 

These  being  the  facts  counsel  for  the  defendant-appellants 
has  argued  that  as  the  tenancies  were  not  necessarily  acquired 
by  them  qua  mortgagees  but  could  have  been  acquired  in 
another  capacity  they  ought  not  to  be  regarded  as  accessions 
which  the  mortgagors  can  claim.  For  this  proposition  he  has 
cited  a  ruling  referred  to  as  5  C-  P.  L  B.  10c  (1),  in  Sanjiva 
Row's  Lawyers  Reference  at  page  321,  in  which  it  appears 
to  have  been  laid  down  that  it  is  competent  to  a  mortgagee 
during  the  continuance  of  the  mortgage  to  purchase  an  absolute 
occupancy  tenure  for  himself  and  to  treat  it  as  hia  separate 
property  after  the  mortgage  comes  to  an  end.  Though  I  have 
not  been  able  to  obtain  any  report  of  that  judgment  it  appears 
to  have  been  based  on  I.  L.  R.  V  Cal.  193  (P.  C)  (2),  on  which 
counsel  also  relies.  In  that  ruling  their  Lordships  observed 
that  they  were  not  prepared  to  affirm  the  broad  proposition 
that  every  purchase  by  a  mortgagee  of  a  sub-tenure,  existing  at 
the  date  of  the  mortgage,  must  be  taken  to  have  been  made  for 
the  benefit  of  the  mortgagor  so  as  to  enhance  the  value  of  the 
mortgaged  property  and  to  make  the  whole  including  the 
sub  tenure  subject  to  the  right  of  redemption  upon  equitable 
terms  :  and  they  gave  as  an  instance  a  case  in  which  a  mort- 
gagee could  not  be  said  to  have  derived  from  his  mortgagor 
any  peculiar  means  or  facilities  for  making  the  purchase  which 
would  not  be  possessed  by  a  stranger  and  might,  therefore,  be 
held  entitled  equally  with  the  strauger  to  make  it  for  his  own 
benefit.  In  the  particular  case  before  them,  however,  they 
held  that  although  the  mortgagee  might  have  kept  alive 
certain  birl  tenures  which  he  had  acquired,  he  did  not  do  so 
but  treated  them  as  merged  in  the  mortgaged  taluk. 

This  ruling  was  delivered  before  the  enactment  of  the 
Transfer  of  Property  Act,  IV  of  1882.  In  XVII  Calcutta 
Weekly  Notes  586  (3),  following  section  63  of  that  Act  it   was 


(1)  5  C.  P.  L.  R.  105  (Dal  Krishen  Seth  v.  Nandu). 

(2)  (1879)  /.  L.  li.  5  Cal.  198  (P.  C.)  (Kishcndutt  v.  MumtasAU), 

(3)  (1913)  17  Cal.  w.   N,  5S6  {Ram   Brich  Narain  Singh   v.   Ambika 

Prasad  Singh). 
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held  that  where  the  mortgagees,  during  the  continuance  of  a 
mortgage,  had  bought  in  some  of  the  rair/ati  holding  of  the 
mehal  from  the  tenants  the  mortgagor  was  entitled  to  treat  the 
purchases  as  accession  to  the  mortgaged  property  within  the 
meaning  of  section  63  and  that  the  rights  of  the  mortgagee 
did  not  depend  upon  whether  he  had  any  special  advantage 
by  reason  of  his  position  as  mortgagee  in  acquiring  the  acces- 
sion. I.  L.  B  V  Cal.  198  (1)  was  considered,  but  it  was  held 
that  the  law  as  to  accession  to  the  mortgaged  property  is  now 
formulated  in  section  63  of  the  Transfer  of  Property  Act. 

Counsel  for  the  appellants  has  not  contended  that  the 
decision  arrived  at  in  XVII  0.  W.  N.  586  (2)  was  incorrect, 
but  he  has  urged  that  it  is  of  no  application  to  the  present 
case,  because  the  Transfer  of  Property  Act  is  not  in  force  in  the 
Punjab ;  that  in  this  Province  we  ought,  therefore,  to  fall  back 
upon  the  principle  laid  down  in  I,  L.  B.  V  Cal.  198  (1)  ;  and 
that  it  should  therefore  be  held  that  as  the  mortgagees  could 
have  acquired  as  strangers  and  there  is  nothing  to  show  that 
they  intended  that  the  occupancy  tenancies  should  merge  in 
the  proprietory  holdings,  they  at  e  entitled  to  retain  the  ten- 
ancies for  themselves. 

Counsel  for  the  respondents,  on  the  other  hand,  has 
argued  that  /.  L  B.  V  Cal.  198  (1)  is  out  of  date  and  that, 
as  it  has  been  frequently  held  by  this  Court,  that  the  principle 
embodied  in  the  Transfer  of  Property  Act  should  be  followed, 
section  63  of  that  Act  should  be  applied  in  the  present  case.  If 
it  is  applied,  and  if  XVII  C.  W.  N.  586  (2)  is  good  law,  theu 
all  the  plaintiff's  suits  must  succeed,  except  perhaps  No.  29i. 

It  appears  to  me,  however,  that  the  argument  for  the 
appellants  must  prevail.  It  cannot  be  said  that  section  63  of 
the  Transfer  of  Property  Act  expounds  any  broad  principle. 
As  was  observed  even  in  XVII  C.  W.  N.  586  (2),  it  goes  urther 
than  section  90  of  the  Indian  Trusts  Act  and  there  is  no  reason 
in  equity  why  a  mortgagee,  who  has  acquired  what  any 
stranger,  or  even  the  mortgagor  himself  could  have  acquired 
equally  well,  despite  the  mortgage,  should  be  compelled  to 
hand  over  his  rigbt3  to  the  mortgagor. 

/.  L.  B.  V  Cal.  198  (1)  un  the  other  hand  duc.->  profess  to 
lay  down  broad  principles  of  equity  and  good  conscience,  and 
it  is  on  those  principles  that  the    Courts   of    this   Province,   iu 

(1)  (1879)  I.  L.  R.  5  Cal.  198  (P.  C.)  (Kishendatt  v.  Mumtaz  All). 

(2)  (1913)  17  Cal.   W.    N.  586   {Ram  Brich  Karain  Singh   v,   Ambika 

Prasad  Singh). 
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the  absence  of  any  legislative  enactment,  are  bound  under  sec- 
tion 6  of  the  Punjab  Laws  Act,  Act  IV  of  1872,  to  base  their 
decisions. 

It  appears  to  me  to  be  clear  that,  according  to  the  princi- 
ples expounded  in  the  judgment  of  the  Privy  Council,  the 
defendants  in  these  cases  are  entitled  to  retain  the  benefit  of 
their  acquisitions  for  themselves. 

Appeals  allowed. 


Peeslm' 


Privy  Council. 
No.  64. 


Lord  Buck-master. 

Sir  Walter  Phillimore,  Bart. 

Sir  Lawrence  Jenkins. 

HARD1T  SINGH  AND  OTHERS— APPELLANTS, 

Versus 

GTJRMUKH  SINGH  AND  OTHERS-RESPONDENTS. 

Pi  ivy  Council  Appeal  No.  6  of  .'917. 

(Chief  Court  Civil  Appeal  No.  1249  of  1909). 

Abandonment— Joint  holding— long  exclusive  possession  by  one  of 
several  co-sharers— others  sheum  in  Revenue  records  as  Ghair  Kabiz— 
adverse  possession. 

Meld,  that  uninterrupted  solo  possession  of  a  joint  estate  by  one  of  the 

members  of  a  joint  family,  without  more,  must  bo  referred  to  the  lawful 
title  possessed  by  the  joint  holder  to  the  joint  estate  and  cannot  bo  regarded 
as  an  assertion  of  a  right  to  hold  it  as  separate,  so  as  to  assert  an  adverse 
claim  against  other  interested  members. 

19  /.  A .  48  (1).  and  1912  A.  C.  230  (236)  (2>,  referred  to. 

Held  also,  that  if  possession  may  be  either  lawful  or  unlawful,  iu  the 
absence  of  evidence,  it  must  be  assumed  to  bo  the  former. 

Appeal  from  the  deoce  of  the  Chief  Court  vf  the  Punjab  {Shan 
Din  and  Beadon  J  J.),  dated  the  20th  December  1913. 
Sir  William  Garth,  for  Appellant. 
Nemo,  for  Respondent 
The  judgmeut  of  their  Lordships  was  delivered  by:  — 

29r/  Jan    1918  Lord  BPCKMA«J1EB — Tbe  question  in  this  appeal  is  whether 

the  appellants  have  an  interest  joiutly  with  the  respondents 
in  a  village  kuown  as  Bhagsar. 

In  the  proceedings,  out  of  which  the  appeal  has  arista,  the 
appellants  were  the    plaintiffs  and    the  respondents   were    the 

(1)  (1891)  19  /.  A.  48  (Maharajah Sir  buehmestcar  Singh    Bahadour  v. 

Sheikh  Manowar  Hussein). 

(2)  11912)  A.  C.  230  (236)  [Corea  v.  Appulawy). 
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defendants,  and  in  that  suit  the  two  material  issues  were,    first, 
whether  the  property   in   question    was  part  of  a  joint  family 
estate,  and,  secondly,    if  it  were  whether    the   plaintiffs,   who 
were  members  of  the  family,  had  lost  their  right    by   abandon* 
ment,  acquiescenoe,  or  adverse  possession.     The  finding    of  the 
two    Courts   that   the   property    was    originally  joint   is    not 
challenged,  and  the   only   question  is  that  raised  by  the  second" 
issue.     Upon  this  the  Subordinate  Judge  of    Ferozepore   found 
in  favour   of  the  appellants,  and  his  judgment  was  reversed 
by  the  Chief  Court  of  the  Punjab.     In  considering   the   sound- 
ness of  this  latter  judgment  it   is   important    to  bear   in   mind 
certain  facts   with  regard   to  the  possession  of  joint  property, 
which  distinguish  it   from   property   separately   held.     In  the 
former  case  the  phrase  "  exclusive  possession  "  has  an  equivocal 
meaning  ;  in  the  latter  it  has  not.     If  by    exclusive   possession 
of  joint  estate   is   meant  that  one  member  of  the  joint  family 
alone  occupies  it,  that  by  itself  affords  no  evidence  of  exclusion 
of  other   interested  members    of  the   family.     Uninterrupted 
sole  possession  of  such  property,  without  more,  must  be  referred 
to  the  lawful  title   possessed   by  the  joint   holder  to   use   the 
joint  estate,  and  cannot  be  regarded  as  an  assertion    of  a  right 
to  hold  it  as  separate,   so   as   to  assert  an  adverse  claim  against 
other  interested  members    (Maharajah   Sir    Luchmeswar    Singh 
Bahadoorv.  Sheikh  Manoioar  Eossein  and  others,  19  I.  A.,  p.  48  (1); 
and  Corea  v.  Appuhamy,  1912,  A.  C.  p.  230,  at  p.  236  (2)  ).     If 
possession  may  be  either  lawful  or  unlawful,  in  the  absence  of 
evidence,  it  must  be  assumed  to  be  tho  former.    The  fact,  there- 
fore, that  this  village  of  Bhagsar  has  beer,   occupied   for   many 
years  by  the  defendants  and   their   predecessors   is  insufficient 
to  prove  exclusion  of   the  plaintiffs   without  further   evidence. 
This  evidence  the  respondents  sought  to  find   in    certain   pro- 
ceeding3   that   took  place   in    1890,  and  as    the   Chief   Court 
has   recorded   their   opinion   that   the    respondents'    view     of 
these  matters   is  correct,   and   this    Board    has    not   had    the 
advantage  of    hearing   Counsel  for  the  respondents,  it  becomes 
necessary  to  submit  this  evidence  to  close  scrutiny 

The  facts  seem  to  be  these  :  A  disposition  of  part  of  the 
property  appears  to  have  been  made  by  Wasiwa  Singh  and 
Hazara  Singh,  the  fathers  of  the  defendants,  in  favour  of  two 
people  named  Phala  and  Mala,  who  were  respectively  the 
brothers-in-law  of  Wasawa  and  Hazara.     Mala  appears  to  have 

(1)  (1891)  19  7.  .4.  48  (Maharajah  Sir  TMchmeswar  Singh  Bahadoor  v. 

Sheikh  Manowar  Hossein). 
'2,  (1912)  .4.  (?.  230  '236)  (Corea  v.  Appnhami/). 
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taken  proceedings  in  1890  in  assertion  of  hi3  right  for  partition 
of  this  land.  The  records  of  the  proceedings  appear  to  have 
been  lost,  apart  from  an  order,  dated  the  20th  Febrnary,  1831, 
and  it  is  only  from  the  material  thus  furnished  that  it  is 
possible  to  ascertain  what  the  proceedings  were.  This  order 
spates  that  on  the  10th  November,  1890,  an  order  of  partition 
was  proposed  and  partition  had  been  all  bat  prepared,  when 
the  plaintiff  Mala  objected  on  the  ground  that  it  was  pre 
judicial  to  him,  and  on  an  enquiry  being  directed  he  asserted 
that  he  was  entitled  to  one-third  of  certain  khauas  Nos.  39  to 
41,  the  property  of  the  sons  of  Wasawa  and  Hazara,  referred 
to  in  the  order  us  Basawa  and  Hazara.  This  the  sons  of 
Wasawa  and  Hazara  disputed,  and  asserted  that  Mala  should 
get  a  share  in  proportion  to  rupees  5  :  14  :  3  being  his  share, 
shown  in  the  jamabandi  papers.  What  this  share  was  meant 
to  be  it  is  impossible  t)  know.  It  mxy  be  that  it  represents 
the  share  to  which  Mala  might  be  entitled  upon  the  footing 
thai  the  piopeity  was  jointly  held  with  the  appellants'  pre- 
decessors, and  that  the  sons  of  Wasawa  and  Hazara  were 
asserting  that  the  estate  was  jointly  held  by  them  with  others 
in  order  to  defeat  Mali's  claim.  Both  Mala  and  the  occupancy 
tenants  disputed  the  entries  in  the  revenue  papers,  and  those 
entries  clearly  showed  that  the  estate  was  then  held  jointly 
by  Wasawa  and  Hazara  and  the  predecessors  of  the  plaintiffs. 
The  Court  consequently  directed  that  it  w  is  expedient  to  post- 
pone the  partition  until  the  objectors  had  obtained  relief 
against  the  entries  in  the  revenue  papers  in  a  Civil  Court. 
Now  these  entries  were  adverse  to  the  objectors,  because  they 
showed  that  the  estate  was  jointly  held  with  the  plaintiffs' 
predecessors,  and  unless  their  claim  wa^  removed  Mala's  share 
would  be  to  that  extent  reduced.  Three  months'  time  w  is 
allowed  in  order  to  have  theso  entries  rectified,  and  that  was 
in  substance  the  whole  effect  of  the  order.  No  suit  was 
brought  in  pnrsuanco  of  this  permission,  and  the  eutrios  were 
continued  on  the  same  footing  in  the  revenue  papers,  down  to 
and  including  those  for  1905  and  190o,  and  clearly  showed 
the  interest  of  the  plantiffs  in  the  joint  estate. 

These  facts  led  the  Chief  Court  to  the  conclusion  that 
the  defendants  set  up  in  1890  adverse  possession,  and  that 
that  possession  had  continued  for  more  than  twelve  years 
before  the  institution  of  these  proceedings.  If  their  Lord- 
ships were  so  able  to  interpret  the  proceedings  referred  t),  they 
would  not  be  prepared  to  differ  from  the  judgment  of  the 
<hief  Court,  but  in  truth  they  can  only  find  that  at  that   tim* 
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the  revenue  records  were  the  subject  of  challenge,  though 
apparently  not  by  the  present  respondents,  and  that  fhe  parties 
interested  in  their  alteration  took  no  steps  whatever  to  secure 
rectification,  with  tho  result  that  the  appellants  have  remained, 
as  shown  by  these  records,  entitled  to  their  joint  share  in  the 
property . 

The  absence  of  all  the  preliminary  proceedings  leadiug  up 
to  the  order,  to  which  reference  has  been  made,  has  caused 
much  of  the  difficulty  in  this  case.  If  these  could  be  examined 
much  that  is  now  obscure  might  be  made  plain,  but  it  is  only 
possible  to  reconstruct  them  from  the  order  now  in 
existence. 

Their  Lordships  are  unable  to  think  that  the  information 
thus  obtained  is  sufficient  to  justify  them  in  holding  that  an 
estate,  which  must  be  accepted  as  having  originally  been  joint, 
which  is  recorded  as  joint  throughout  the  whole  of  the  revenue 
records,  is  an  estate  from  which  the  defendants  were  adversely 
excluded  as  the  Chief  Court  think.  Apart  from  the  effect  of 
these  proceedings,  the  Chief  Court,  in  agreement  with  the 
Court  below,  do  not  appear  to  regard  the  evidence  of  actual 
user  as  sufficient  to  establish  the  contention  of  abandonment 
or  exclusion,  and  this  conclusion  is  in  agreement  with  their 
Lordships'  view. 

For  this  reason  they  will  humbly  advise  His  Majesty  that 
the  appeal  be  allowed  with  costs  and  the  judgment  of  the 
Subordinate  Judge  restored. 

Their  Lordships'  attention  has  been  directed  to  the  faot 
that  the  appellants  only  claimed  a  two-thirds  share  of  the 
estate,  but  for  some  unexplained  reason  three-fourths  has  been 
awarded  to  them  by  the  decree  of  the  Subordinate  Judge. 
This  must  be  due  to  some  error  in  drawing  up  the  order  for  it 
is  inconsistent  both  with  the  claim  and  the  evidence.  In  these 
circumstances  the  decree  of  the  Subordinate  Judge  must  be 
altered  by  substituting  thei'ein  the  words  "  two-thirds  share  " 
in  the  place  of  the  words  "  three-fourths  share,"  and  so  altered 
the  decree  should  be  restored. 

Appeal  allowed^ 
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No  65. 

Before  Hon.  Sir  Henry  Rattigan,  KL,  Chief  Judge,  and 

Hon.  Mr.  Justice  LeRossignol. 
MUHAMMAD  TAR,  ETC.,— (Plaintiffs)— APPELLANTS, 

Versus 
MALIK  UMAR  HAYAT  KHAN,  ETC.,— (Defendants)  — 
RESPONDENTS. 

Civil  Appeal  No.  186  of  1315. 

Custom —Succession— Sister  and  sister's  son  or  proprietary  body  -Status 
of  former  to  claim  pre-emption— Punjab  Pre-emption  Act,  I  of  1013.  section 
15  (a)  and  Jib)  thirdly. 

Held,  that  by  custom,  iu  the  absencj  of  collaterals,  a  sister  or  a  sister's 
sou  has  a  light  of  succession  which  is  preferable  to  the  rights  of  the  proprie- 
tary body  or  Government,  especially  in  villages  which  are  not  homogeneous 
and  are  composed  of  proprietors  belonging  to  different  religions,  different 
castes,  and  different  tribes. 

117  P.  R.  1901  (1)  and  95  P.  R.  1905  (2),  referred  to. 

Held,  consequently  that  such  a  sister  or  sister's  son  has  a  right  to  claim 
pre-emption  under  section  15  (a)  and  (6)  thirdly,  as  a  person  entitled  to 
inherit  the  property  sold. 

First  appeal  from  the  decree  of  Sardar  Sahib  Baba  Mihan  Singh 
Bedi,  Senior  Subordinate  Judge,  Shahpnr  at  Sargodha,  dated 
the  5th  November  1914. 

Nanak  Chand,  for  Appellants. 

Mukand  Lai  Pari,  and  Madan  Chand,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

•30th  Jan  1918  SlR  Henry  Rattigan,  C.  «J. — On  the  1st  May  1913,  Ziada 

Gondal  sold  139  kanals  of  land,  together  with  the  site  of  a  dilapi- 
dated house,  situate  in  Mauza  Deowal,  Tahsil  Bhera,  to  Malik 
Muhammad  dinar  Hayat  Khan  for  Rs.  12,000,  the  sale  deed 
being  duly  registered  on  13th  May  1913.  On  the  5th  May  1914 
one  Palhu,  a  proprietor  of  Mauza  Deowal,  brought  a  suit  against 
the  vendor  and  the  vendee  for  pre-emption  of  the  property  sold, 
basing  his  claim  on  his  being  a  co-sharer  in  a  joiut  holding  and 
a  proprietor  in  the  village.  He  alleged  that  the  price  entered 
in  the  sale  deed  had  been  entered  mala  fide  and  that  the  real 
market  value  was  approximately  Rs.  5,500. 

On  the  1 2th  May  1914  Mussammat    Wallan,   the   sister  of 
Ziada,    and   her   son,   Salehon,    bronght  another    suit  for  pre- 


(1)  117  P.  R.  1901  (Sheran  v.  Mussammat  Sharman). 
(2 1  95  P.  R  1905  (Ballu  v.  Onr  D| 
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eruption  and  claimed  that  their  right  of  pre  eruption  was 
superior  to  that  of  Palhu,  inasmuch  as  their  claim  fell  within 
section  15  (a)  and  (6),  "  thirdly,"  of  the  Punjab  Pre-emption 
Act,  1913.  They  expressed  their  readiuess  to  pay  the  full 
amount  entered  in  the  sale  deed.  Palhu  was  impleaded  as  a 
defendant  in  the  second  suit  aud  Salehou  and  Mussammat 
Wallan  were  impleaded  as  defendants  in  Palhu's  suit.  Ziada 
admitted  that  he  had  received  full  consideration  for  the  sale 
and  the  vendee  acknowledged  the  rights  of  pre-emption  both 
of  Palhu  and  of  Salehon  and  Mussammat  Wallan  and  he 
claimed  that  the  full  consideration  for  the  sale  had  been  paid  to 
the  vendor  in  good  faith. 

Palhu  in  his  plaint,  and  in  his  written  statement  in  answer 
to  the  suit  by  the  rival  pre-emptors,  based  his  claim  simply 
on  the  facts  that  he  was  a  co- sharer  and  a  proprietor  in  the 
village  and  he  himself  never  alleged  that  he  wai  collateral  of 
the  vendor.  At  a  later  stage  of  the  proceedings,  however,  his 
pleader  on  his  behalf  vaguely  stated  that  he  was  a  collateral 
though  he  could  not  state  in  what  degree. 

The  Subordinate  Judge  by  his  order  passed  on  the  5th 
November  1914  dismissed  both  suits  on  the  ground  that 
Mussammat  Wallan  and  Salehon  had  failed  to  prove  that  they 
were  by  custom  entitled  to  inherit  the  vendor's  property  and 
therefore  could  not  claim  the  right  to  pre-empt  the  land  in 
suit  while  Palhu's  claim  was  dismissed  on  the  ground  that 
he  had  failed  to  prove  that  he  was  a  collateral.  Immediately 
after  pronouncing  judgment,  the  Subordinate  Judge  appended 
a  "  note  '  to  the  effect  that  he  had  omitted  to  consider  Palhu's 
claim  as  a  co- sharer.  He,  therefore,  issued  notice  to  the  parties 
to  show  cause  why  the  mistake  made  by  him  in  his  judgment 
should  not  be  rectified.  After  hearing  the  parties  the  Sub- 
ordinate Judge  reviewed  his  previous  judgment  aud  onthe'Jord 
November  1914  decided  that  Palhu  had  a  right  to  pre-empt 
the  land  on  the  ground  claimed  by  him.  He  thereafter  found 
on  issue  4  that  Rs.  11,360  out  of  the  total  consideration  of 
Rs.  1*2,000  had  been  duly  proved  to  have  been  paid  to  the 
vendor,  but  that  as  the  whole  amount  had  not  been  paid,  it 
was  necessary  to  consider  the  market  value  of  the  property. 
For  this  purpose  he  appointed  a  pleader  who  lived  near  the 
village  as  local  commissioner  aud  the  latter,  after  inspecting 
the  laud  and  recording  evidence,  reported  that  the  market  value 
of  the  laud  was  Rs.  98  per  bigha.  Accepting  this  valuation 
and   allowing    Rs.  75  for   the    site   of   the   house    the   learned 
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Subordinate  Judge  held  that  the  total  amount  payable  by 
Palhu  was  Rs.  10,830-8-0.  He  accordingly  dismissed  the  suit 
of  Mussamruat  Wallan  and  Salehou  with  costs  and  granted 
Palhu  a  decree  for  possession  of  the  property  conditional  on 
his  paying  Rs.  10,830-8-0  to  the  vendee  within  one  month, 
failing  such  payment  the  suit  to  stand  dismissed  with  costs. 
He  further  directed  that  Palhu's  costs  should  be  borne  by  the 
vendor  and  the  vendee  equally  and  that  the  Rs-  140  which, 
according  to  the  sale-deed,  had  to  be  paid  to  a  previous  mort- 
gagee and  which  had  not  in  fact  been  paid  up  to  date,  should 
be  paid  by  Palhu.  From  this  decree  both  the  vendee  and 
Salehon  and  Mussammat  Wallan  have  preferred  appeals  to 
this  Court,  making  Palhu  respondent  in  each  case. 

After     hearing     arguments    by   Messrs.    Nauak    Cbaud, 
Mukand  Lai  Puri  and  Madan  Chaud,  we  find  ourselves   unable 
to  agree  with  the   view   taken   by  the  Subordinate   Judge   as 
regards   the  claim  of  Mussammat  Wallan  and  her  sou  Salehon. 
It  has  been  asserted  and  is  not  denied  that,   with    the   possible 
exception   of   Palhu,    there   is    no   other  collateral  of  Ziada  in 
existence,  and  Palhu's  claim  to  be  a  collateral  has,  in  no  sense, 
been  established.     The  pedigree  table  set  out  at  page  4  of  the 
printed  paper  book  in  First  Appeal  No.  180  of   19 15    makes   it 
quite  clear  that  Palhu's  family  is  entirely  distinct  fromZiada's 
and   that    Palhu's   father  acquired    property   in  the  village  by 
purchase  after   the   settlement.       We    cannot   assent    to    the 
broad    and   sweeping   proposition    that    a   sister  aud  a  sister's 
sou  cannot  under  any  circumstances   be   regarded   as   heirs   to 
property  in  cases  governed  by  the   general    customary    law    of 
this   Province.     No  doubt    the  ohms   is  on  a  sister  or  a  sister's 
son    to   prove  their   right    of   succe-siou  as    against   near   aud 
possibly   even   remote   collaterals,   but   in   the  absence  of  any 
agnatic  heirs  their  light  to  succeed  appear-*  to  us  to    be   prefer- 
able  to   the   rights  of   the   proprietary    body  or  Government, 
especially   in   villages    which    are   not    homogeneous   and   are 
composed,   as  Mauza    Deowal   is,   of    proprietors  belonging  to 
different  religions,  different   castes   and    different   tribes.     Our 
conclusions    are  supported  by   the  remarks  of  Robertson   aud 
Maude  JJ.  in  117  P.  B   1901  (I)  and  of  Chatterjee   aud   Johu- 
*Lune  JJ.    in   No.  'Jo  V.  It.  19i>5  (2).     We  accordingly  hold   in 
the  peculiar  circumstances  of  the  preseut  case  that  Mussammat 
Wallan    and    her     .son    would    be    entitled    to    inherit    Ziada's 


(1)  117  P.  B,  \00l (Skcron  v.  Mussammat  She 
(?)  95  P.  H.  1906  QwDyal). 
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property  in  the  event  of  his  decease  and  that  they  are  con- 
sequently entitled  to  a  right  of  preemption  superior  to  that  of 
Palhu.  We,  therefore,  accept  their  appeal  and  reversing  the 
decree  of  the  Subordinate  Judge  we  grant  Mussammat  Wallan 
and  Salehon  a  decree  for  possession  of  the  property  in  suit  on 
payment  within  three  months  from  this  date  of  the  full 
consideration  entered  in  the  sale  deed,  viz.,  Rs.  12,000,  they 
having  expressed  their  willingness  to  pay  that  amount  in 
full.  In  default  of  Massammat  Wallan  and  Salehon  paying 
the  said  amount  within  the  time  specified,  Palhu  will  be 
entitled  to  pre-empt  the  land  on  payment  of  the  said  amount 
within  six  months  from  this  date.  We  have  directed  that 
Palhu  shall  pay  the  full  amount  of  Rs.  12,000  because  we 
are  satisfied  that  the  vendee  actually  paid  the  full  consider- 
ation to  the  extent  of  Rs.  11,860  and  that  he  undertook 
liability  for  the  Rs.  140  due  to  the  previous  mortgagee.  It 
is  quite  possible  that,  by  some  arrangement  between  Ziada 
and  the  defendant's  servants  or  agents,  the  sum  of  Rs.  500  was 
allowed  by  Ziada  to  be  retained  by  such  servants  or  agents ; 
but  this  fact  cannot  affect  the  question  whether  the  vendee 
himself  actually  paid  the  vendor  the  full  amount.  Having 
regard  to  all  the  circumstances  of  the  case  we  are  of  opinion 
that  the  parties  may  well  be  left  to  pay  their  own  costs  in  this 
Court  and  we  direct  accordingly. 

The  result  is  that  we  accept  the  appeal  of  Mussammat 
Wallan  and  Salehon  and  also  the  appeal  of  Malik  Muhammad 
Umar  Hay  at  Khan. 

Appeals  accepted 


No.  66. 

Before  Hon,  Mr.  Justice  Leslie  Jones. 

MUSSAMMAT  SEOTI  AND  HARMORU  -(FLAixTins)  — 

APPELLANTS, 

Versus 

BHAGIRATH  AND  JOGO— (Defendant)— 

RESPONDENTS. 

Civil  Appeal  No.  28b3  of  1915. 

Indian  Limitation  Act,  IX  of  1908,  ce<-!i<"i  10— laud  assigned  by  mutual 
agreement — suit  for  recvccry  of  same— limitation  -express  trust. 

The  laud  iu  dispute  was,  according  to  a  statement  in  the  record  of  rights 
of  1868,  assigned  by  the  then  owners  three  years  previously  to  tho  predecessors 
in  interest  of  the  present  defendants,  who  were  in  possession  as  assignees 
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according  to  mutual  agreement  and  would  so  continue  taking  profits  and 
bearing  loss  until  the  assignment  terminated.  The  assignors  were  shewn 
in  the  proprietary  column  of  the  records  as  tafwiz  kunindagan  and  the 
assignees  were  shown  in  the  same  column  as  mafawaz  alaiham.  Tho  same 
entries  reappeared  in  the  settlement  of  1891  and  again  in  that  ol  1910.  In 
1914  plaintiffs,  as  representatives  of  the  original  assignors,  applied  for 
mutation  in  their  own  favour  and  on  their  application  being  refused  by  tho 
Revenue  Officer  instituted  the  present  suit  for  possession. 

Held,  that  the  suit  was  governed  by  section  10  of  the  Limitation  Act  and 
was  consequently  not  barred  by  limitation. 

(1905)  25  All  TV.  N.  89  [1\  referred  to, 

78  P.  R.  1875  (2),  38  P.  R.  1878  (3),  111  P.  R.  1883  (4), 

85  P.  R.  1909  (5),  aud  /.  L.  R.  1  .4//.  187  (6),  distinguished. 

Second  Appeal  from  the  decree  of  J,  K.  M.  Tapp,  Esquire, 
Additional  Judge,  Kangra,  dated  the  lith  July  191o. 

Mukand  Lai  Puri,  for  Appellants. 

Tek  Chand,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows: — 

Leslie  Jokes,  J. — This  suit  relates  to  a  small  property  in 
Tika  Kachlier  Dakhli  Ghorkari,  a  village  in  the  Kangra 
District. 

According  to  a  statemeut  in  the  record  of  rights  of  18(38 
the  then  owners  bad  assigned  it  three  years  previously  to  the 
predecessors  in  interests  of  the  present  defendants,  who  were  in 
possession  as  assiguees  according  to  mutual  arrangement  and 
would  so  continue  taking  profit  aud  bearing  loss  until  the 
assignment  terminated.  The  assignors  were  shown  in  the  pro- 
prietary column  of  the  records  as  tafiriz  kunindagan  and  the 
assignees  were  shown  in  the  same  column  as  mafawaz  alaiham. 

The  same  entries  reappeared  in  the  settlement  of  1891  aud 
again  in  that  of  1910. 

In  1914  the  plaintiffs  as  representatives  of  the  original 
assignors  applied  for  mutation  in  their  own  favour  and  on  their 
application  being  refused  by  the  revenue  officer  instituted  the 
present  suit  for  possession. 

In  the  Court  of  the  Mansif  they  obtained  a  decree  but  on 
Appeal  their  suit  was  dismissed  by  the  Additional  Judge.  They 
have  now  preferred  a  second  appeal  to  this  Court 


(1)  (1905,  25  All  II.  N.  89  {Melra  Lai  Said  v.  Rojib  Lochnn  Joshi). 

(2)  78  /'.  R.  1875  {Roihan-ud-Din'r.  Fatta)t 

(3)  38  P.  R.  1878  (Shera  v.  Qutba). 

4)  141  /'.  R.  1883  {Fatal  Din  v.  Shah  Muhamma<I)i 

(5)  85  /'.  R.  1909  (Dhan  Singh  v.  Ear  Narain). 

(6)  (1882;  /,  L.  R.  I  All.  187  [Barkat  v.  Daulul). 
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The  question  is  whether  the  suit  is  one  governed  by  sec- 
tion 10  of  the  Limitation  Act.  Counsel  for  the  appellants  relies 
on  89,  Allahabad  Weekly  Notes,  1905  (1).  That  was  a  case  in 
which  certain  land  had  been  left  by  the  owners  in  the  custody 
of  another  person  on  the  condition  that  it  should  be  restored 
to  them  or  their  representatives  whenever  either  should  demand 
it,  and  it  was  held  that  the  trust  originally  granted  was  not 
a  constructive  but  an  express  trust,  to  which  section  10  of  the 
Limitation  Act  applied. 

Counsel  for  the  respondent*  has  cited  78  P.  R.  1875  (2), 
38  P.  R.  1878  (3),  141  P.  R.  1883  (4)  ;  85  P.  S.  1909  (5)  and 
J.  L.  R-  4  Allah.  1S7  (6).  All  of  these  were  cases  in  which  it  was 
urged  that  the  persons  in  possession  were  holding  as  trustees, 
because  it  had  been  laid  down  in  the  records  of  rights  or  in 
successive  records  of  rights  that  when  the  absentees  returned 
and  wanted  the  land  it  would  be  restored  to  them.  It  was  con- 
sistently held  that  entries  of  this  kind  did  not  constitute  a 
trust  and  that  the  defendants  had  acquired  adverse  possession 
after  abandonment  of  the  original  owners. 

In  none  of  the  cases,  however,  was  there  any  indication 
that  the  persons  in  possession  had  obtained  the  land  as 
the  result  of  an  arrangement  with  the  original  owner*. 
Rather  they  had  taken  possession  as  the  result  of  an  abandon- 
ment which  had  already  occurred.  Under  such  circumstances 
obviously  no  trust  is  created,  but  in  the  present  case  it  is  clear 
that  the  possession  of  the  defendant  was  the  result  not  of 
abandonment  but  of  what  is  expressly  described  as  a  mutual 
agreement  and  one  which  dated  from  the  time  when  the 
defendants  first  obtained  possession  For  these  reasons  the 
present  case  is  distinguishable  from  those  on  which  counsel  for 
the  respondents  has  relied. 

Hei'e  there  is  an  express  trust,  the  land  having  been  made 
over  to  the  assigness  to  hold  for  the  assignors. 

I  hold  therefore  that  the  suit  is  within  time,  and  accepting 
the  appeal,  set  aside  the  decree  of  the  Lower  Appellate  Court 
and  restore  that  of  the  Munsif.  The  plaintiffs  will  get  costs 
throughout. 

Appeal  accepted 

(1)  (1905)  25  All.  W.  A7. 89  (Metra  Lai  Sahi  v.  Rajib  Lochan  Joshi) 

(2)  78  P.  R  1875  (Roshan-ud-Din  v.  Fatla). 

(3)  38  P.  R.  1878  (Shera  v.  Qutba\ 

(4)  111  P.  R.  1883  {Fatal  Din  v.  Shah  Muhammad). 

(5)  85  P.  R.  1909  (Dhan  Singh  v  Hnr  Naratn). 
<fi)  (1882)  /.  L.  RA  All.  187  (Barkatv.  Davlat). 
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No.  67. 

Be  fori:  Hon.  Sir  Henry  Rattigan,  Kl.,  Chief  Judge,  and 
Hon.  Mr.  Justice  LeRossignoL 
RAM  SINGH  AND  RAM  C  HAND -APPELLANTS, 
Versus 
SHAM  PARSHAD— RESPONDENT. 

Civil  Appeal  No.  4ul  of  1914. 

Civil  Procedure  Code,  Act  XIV  of  1882,  section  583— (section  144  of  the 
new  Code  of  1908)— application  for  restitution— whether  an  application  for 
execution  of  a  decree  under  either  section— limitation— Indian  Limitation 
Art  IX  of  1908,  articles  181  and  182. 

Held,  that  an  application  for  restitution  under  section  583  of  the  Code 
of  Civil  Procedure  of  1882  is  an  application  for  execution  of  a  decree  within 
the  meaning  of  article  182  of  the  Limitation  Act. 

/.  L.  R.  20  Mad.  448  (1\  I.  L.  R.  8  All.  515  (2\  49  P.  R.  1896  (3),  I.  L. 
R.  2S  Cal.  113  ,4),  I.  L.  R.  10  Mad.  66  (5),  I.  L.  R.  11  All.  372  (6),  29  Indian 
Ca<es  380  (7),  30  Indian  Cases  680  (8)  and  21  Cal.  W.  A*.  564,  569  (9), 
referred  to. 

Semble  that  an  application  under  section  144  of  the  new  Code  of  1908 
for  restitution,  unless  such  is  expressly  ordered  by  the  appellate  decree,  is 
not  an  application  for  execution  but  a  miscellaneous  application  in  the 
nature  of  an  execution  application  to  which  article  181  of  the  Limitation  Act 
applies  and  not  article  182. 

30  Indian  Cases  680  (8),  approved. 

Miscellaneous   first   appeal  from    the  order   of  Lala    Murari  Lai 
Khosla,  District  Judge,  Delhi,  dated  the  26th  January  1914. 

D.  C.  Ralli  and  Moti  Sagar,  for  Appellants. 

Jai  Gopal  Sethi,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

4th  Feb.  1918.  LrRo^sioxol,  J  — The  main  issue  in  this  appeal  is  whether 

an  application  under  section  14tof  the  Code  is  an  application 
for  execution  of  a  decree  within  the  meaning  of  article  182  of 
the  Limitation  Act ;  the  Court  below  has  held  that  it  is  such 
and   the   contention   for   the  appellants  has  been  that  it  is  not 


(1)  (1897)  I.  L  R.  20  Mad.  448  (Venkayya  v.  Raoavacharlu). 

(2)  (1886)  I.  L.  R.  8  .4//.  545  [Nand  Ram  v.  Sita  Ram). 

(3)  49  P.  R.  1890  (Thakar  Mahan  Cliandv.  Lala  Ganda  Mai). 

(4)  (1900)  7.  L-  R.  28  Cal.  113   (Harish  Chandra  Shaha   v.  Chandra 

Mohan  Dass). 

(5)  (1886)  I.  L.  R.  10  Mad.  Bfe  (Kurupam  v.  Sadasiva). 

(6)  (1889)  /.  k  /?.  ii  Ail.  372  (Giridhari  v.  Sital  Prasad), 

(7)  (1915)  29  Indian  Cases  380  (Municipal  Council.  Kumba   Konam  v. 

SwIaQopachariar). 

(8)  (1915)  30  Indian  Cases  680  (Asha  Bibi  v.  Xur-ud  Din). 

(9)  (1916)  21  Cal.  W.  N.  564  (569)  (Asulosh  Goswami  v.  Upendra  Prosad 

Mitra). 
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such  an  application  but  an  application  falling  under  article  181 
of  the  Limitation  Act  ;  further  that  if  it  be  deemed  to  be  an 
application  for  execution  of  a  decree,  the  application  in  question 
is  time  barred. 

If  the  application  under  consideration  was  indeed  an 
application  to  execute  a  decree,  then  it  is  clearly  within  time 
and  appellant's  counsel  admitted  after  a  short  argument  that 
he  could  not  really  substantiate  the  plea  of  time  bar  under 
article  182. 

The  following  are  the  relevant  facts  and  dates  in  the 
case  : — 

On  20th  June  1904  the  present  appellauts  Ram  Singh  and 
Ram  Chand  secured  an  ex  parte  decree  for  Rs.  5,627  against 
Sham  Parshad  and  his  two  brothers. 

On  29th  June  1904  application  was  made  for  execution 
and  on  15th  July  1904  houses  in  two  localities  in  Delhi  were 
sold  and  the  sales  were  confirmed  on  12th  October  1904. 

On  9th   July    1904   Sham  Parshad   alone  applied  for  the 
setting  aside  of  the  ex  parte  decree  against  him,  but  the  matter 
was  not  concluded  till  16th  May  1906,  when  this  Court  on  appeal 
.  set  aside  the  ex  parte  decree  against  Sham  Parshad  and  remand- 
ed the  case  for  decision  on  his  pleas. 

On  8th  December  1906  the  Court  of  first  instance  dismissed 
on  the  merits  the  suit  against  Sham  Parshad.  In  the  mean- 
time however  some  property  in  Gurgaon  had  been  auctioned, 
but  with  that  property  or  its  restitution  this  case  has  no  direct 
concern.  It  is,  however,  necessary  to  mention  that  on  7th  April 
1909  an  application  for  restitution  of  the  Gurgaon  property  was 
made,  for  if  an  application  for  restitution  be  held  to  be  applica- 
tion for  execution  of  a  decree,  then  this  application  in  respect 
of  the  Gurgaon  property  brings  the  present  application  within 
time,  for  the  Gurgaon  property  was  auctioned  under  the 
authority  of  the  same  decree  as  the  Delhi  property  and  both 
applications  must  be  held  to  be  applications  to  execute  the 
same  decree. 

Litigation  in  respect  of  the  Gurgaon  property  was  conclud- 
ed by  this  Court's  decision  reported  as  10  P.  fi\  of  1914,  but 
on  16th  April  1910  the  respondent  had  applied  for  restitution 
of  the  Delhi  property,  which  application  was  dismissed  for 
default  on  16th  July  1910  andj  was  followed  by  the  present 
application  on  1 7  th_  October  1910. 


226  CIVIL  judgments-no.  67  [Reooed, 


The  Court  below  has  directed  the  appellants  to  refuud  to 
Sham  Parshad  Rs  3,200  being  the  value  of  his  interest  in  the 
Delhi  property  and  before  us.  as  set  forth  above,  the  sole  issue 
has  been  that  of  limitation,  and  the  question  calling  for  decision 
is  whether  an  application  for  restitution  falls  under  article 
181  or  article  182  of  the  Limitation  Act. 

The  Court  below  holds  that  proceedings  under  section  144 
are  execution  proceedings  and  has  quoted  in  support  of  its 
view  : — 

/.  L.  R.  20  Mad.  448  (I),  I.  L.  R.  8  All.  545  (2),  P.  R.  49 
of  1896  (3). 

The  Madras  ruling  is  a  very  short  one  and  gives  no 
reasons  for  the  decision,  nor  is  it  at  all  clear  whether  the 
appellate  decree  considered  in  that  case  directed  restitution 
in  so  many  words. 

The  Allahabad  ruling  appears  to  be  a  clear  authority  in 
favour  of  the  lower  Court's  view,  although  by  some  strange 
mistake  this  ruling  is  quoted  in  21  Oal.  W.  N.  at  page  569  (4) 
as  authority  for  the  view  that  artice  181  applies. 

The  Punjab  ruling  is  no  direct  guide  in  the  matter  and  has 
not  been  discussed  before  us. 

These  rulings  were  passed  under  the  old  Code  of  1882 
with  reference  to  section  583  of  that  Code  and  the  wordiug  of 
section  583  was  held  to  justify  the  conclusion  that  an  applica- 
tion for  restitution  was  an  application  for  execution  of  the 
appellate  decree. 

That  section  ran  : — When  a  party  entitled  to  any  benefit 
(by  way  of  restitution  or  otherwise)  under  a  decree  passed  in 
an  appeal  under  this  Chanter,  desires  to  obtain  execution  of  the 
same,  he  shall  apply  to  the  Court  which  passed  the  decree 
against  which  the  appeal  was  preferred- 

Now,  if  the  Legislature  intended  by  the  parenthesis  to  lay 
down  that  an  application  for  restitution  was  to  be  deemed  an 
application  for  execution  of  a  decree,  even  though  the  decree 
did  not  specifically  order  restitution,  it  adopted  a  very  unusual 
method,  but  we  do  no^  think  that  such  was  necessarily  the 
meaning  of  the  section. 


(1)  (1897)  /.  L.  R.  20  Mad.  448  (Vcnkayya  v.  Ragaracharlu). 

■  2)  (1886)  /.  L.  H.  8  All.  545  (Sand  Ram  v.  Sita  Ram). 

l3    1!)  P.  R.  1896  {Thahar  Malum  Chand  v.  Lata  (landa  Mai). 

(4)  [1916)  2i   Cal.W.  X.  564   (569    [Amtosh  Qotwami  v.  Upendrq 

Pronad  Mitra). 
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It  wdl  be  observed  that  tlie  section  is  not  in  the  Chapter 
of  execution  but  in  the  Chaj)ter  dealing:  with  First  Appeals  and 
the  purpose  of  the  section  is  to  declare  in  which  Court  the 
decree-holder  shall  seek  execution  of  the  appellate  decree. 

Iu  the  Code  of  1882  there  is  no  substantive  provision 
regarding  restitution  and  the  Courts  were  used  to  direct 
restitution  under  their  inherent  powers  to  adjust  a  wrong 
caused  by  themselves.  It  is  hard  to  say  what  the  precise 
intention  of  the  Legislature  was  in  inserting  the  parenthesis 
in  section  583,  but  it  was  probably  anxious  to  make  it  clear 
that  the  Appellate  Court  in  no  conceivable  circumstance  should 
act  as  the  executing  Couit. 

Against  the  view  that  an  application  for  restitution  falls 
under  article  182  of  the  Limitation  Act  are : — 

1.  L.  li.  28  Gal.  113  (1),  a  1900  case  in  which  it  was  held 
that  article  181  probably  applied,  but  the  question  in  that  case 
was  of  academic  interest  only  as  whether  article  18 1  or  article 
182  applied,  the  application  was  too  late. 

J.  L.  B  10  Mad.  66  (2)  is  a  very  short  judgment  of 
1886,  no  reasons  are  given  for  the  decision  and  the  opposite 
view  has  been  taken  in  the  later  20  Madras  ruling. 

I.L.R.  11  All.  page  372  (3),  decided  that  article  181 
applied  and  it  does  not  appear  that  the  applicability  of  article 
182  was  considered  or  urged  in  that  case. 

We  have  been  referred  also  to  29  /.  0.  page  380  (4),  30  7.  G. 
680  (Jo). 

Had  the  decree  of  this  Court  of  16th  May  19  J6  been  issued 
under  the  present  Code  we  should  have  no  hesitation  in  holding 
for  the  reasons  succinctly  set  forth  in  30  /.  G.  page  680  that 
the  law  has  now  been  made  clear  and  that  an  application  for 
restitution,  unless  such  is  expressly  ordered  by  the  appellate 
decree,  is  not  an  application  for  execution  but  a  miscellaneous 
application  in  the  nature  of  an  execution  application  under 
section  144  of  the  present  Code. 

As  however  the  decree  in  question  was  passed  under  the 
old  Code  of  1882  we  cannot  avoid  a  decision  whether  the  appli- 

(1)  (1900)  I.  U  R.  2S  Cat  113  {Harisk  Chandra  Shaha  v.  Chandra 

Mohan  Dass). 

(2)  (1886)  /.  L.  R.  10  Mad.  66  (Kurupam  v,  Sadasiva). 

(3;  (1839)  I.  L.  R.  11  All.  372  [fivridhari  v.  Sital  Prasad), 

(4)  (1915)  29  Indian  Cases  380  (Municipal  Council,  Kumba  Konam  r. 

Sadaqopachariar). 

(5)  (1915)  30  Indian  Case*  680  (Asha  Bibi  v.  Nur-ud-Diri). 
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cation  for  restitution  was  an  application  to  execute  the  decree, 
and  though  the  language  of  section  583  is  very  unfortunate, 
yet  we  must  take  it  that  the  Legislature  had  some  definite 
object  in  view  in  couching  the  section  in  the  form  adopted. 

The  argument  that  the  section  applied  only  when  the 
institution  was  expressly  granted  in  the  decree  appears  to  us 
on  consideration  to  have  little  force,  for  if  the  decree  expressly 
granted  restitution,  restitution  was  an  integral  portion  of  the 
decree  and  the  parenthesis  was  quite  uncalled  for  and  superflu- 
ous, so  that  we  are  driven  to  the  conclusion  that  the  Legisla- 
ture did  intend  to  convey  by  the  parenthetical Jclause  that  an 
application  for  restitution  was  an  application  for  execution 
of  a  decree. 

If  then  restitution  was  decreed  to  the  respondent  in  190G, 
that  decree  is  still  in  existence,  for  the  subsequent  alteration 
of  the  law  of  procedure  cannot  annihilate  his  decree  which 
came  into  existence  in  1906. 

On  this  aspect  of  the  case  we  must  hold  that  respondent's 
application  of  17th  October  1910  is  an  application  to  execute 
the  appellate  decree  and  we  dismiss  the  appeal  with  costs. 

Appeal  distnissed. 


No.  68. 

Before  Hon.  Mr.  Justice  Scott-Smith. 

LEHNA  SINGH— (Plaintiff) -APPELLANT, 

Versus 

BHAGAT  SINGH-(Defendant)— RESPONDENT. 

Civil  Appeal  No.  396  of  1917. 

Indian  Limitation  An,  IX  of  1908,  article  10— limitation  for  suit  for 
pre-emption  in  respect  of  a  sale  which  includes  a  share  in  shamilut  —  I'unjab 
Pre-emption  Act,  I  of  1913,  section  30. 

Ihld,  following  G5  P.  R.  1889  (1),  that  a  suit  for  pre-emption  in  respect 
of  a  sale  including  a  share  in  the  shamilat  is  governed  by  article  10  of  the 
Limitation  Act  ;  and  that  section  30  of  the  Punjab  Pre-emption  Act,  is  not 
applicable. 

Second  Appeal  from  the  decree  of  II.  A    Rose,  Esquire,  District 
Judge,  Qurdaspur,  dated  the  21tk  November  191 0. 
Lai  Chand,  fur  Appellant. 
Sohau  Lai,  fur  Respondent. 


(1)  Go  P.  8.  1888  [Maluk  Singh  v.  Muhammad). 
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The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Scott-Smith,  J. -This  is  a  second  appeal  from*  f he  order  4,th  Feb.  1918. 
of  the  District  Judge  of  Gurdaspnr  dismissing  the  plaintiff's 
snit  for  pre-emption  on  the  ground  that  it  is  bai  red  by  limi- 
tation under  section  30  of  the  Puujab  Pre-emption  Act.  It 
appears  to  me  that  the  plaintiff's  suit  has  heen  rightly  dis- 
missed, though  section  30  of  the  Pre-emption  Act  is*  not 
applicable.  In  my  opinion,  article  10  of  the  'second  schedule 
of  the  Limitation  Act  applies  and  the  plaintiff's  suit  not  having 
been  brought  within  one  year  from  the  date  of  the  registration 
of  the  deed  of  sale  is  barred  by  time.  The  property  sold  was 
certain  specific  plots  of  land  together  with  a  share  in  the 
village  shamilat.  Tbe  specific  plots  sold  no  doubt  admitted  of 
physical  possession  but  the  share  in  the  shamilat  did  not.  In 
65  P-  R.  1889  (1),  it  was  held,  following  the  previous  decisions 
of  this  Court,  that  where  the  sale  in  question  included  a  share 
in  the  shamilat  even  though  the  greater  part  of  the  property 
sold  consisted  of  a  separate  holding,  the  whole  subject-matter 
of  the  sale  was  not  capable  of  physical  possession  within  the 
meaning  of  Act  XV,  schedule  second  of  the  Limitation  Act, 
article  10,  and  the  period  of  limitation  in  sneli  a  case  is  one 
year  from  the  date  of  registration  of  the  deed  -f  sale.  Counsel 
urges  that  no  doubt  that  was  the  lavv  at  that  time,  but  that 
under  the  Punjab  Pre-emption  Act  of  1913  the  present  suit  is 
governed  by  section  30.  Section  30,  however,  only  comes  into 
operation  in  cases  not  provided  for  by  article  10  of  the  second 
schedule  of  the  Indian  Limitation  Act.  Article  10  lays  down 
that  where  the  subject  of  the  sale  does  not  admit  of  physical 
possession,  the  limitation  for  a  suit  is  one  year  from  the  date 
of  the  registration  of  the  deed  of  sale,  when  any  part  of  the 
property  sold  does  not  admit  of  physical  possession,  then  it  is 
clear  that  the  subject  matter  of  the  sale  as  a  whole  does  not 
admit  of  physical  possessiou  and  article  10  clearly  applies  in 
accordance  with  the  ruling  above  quoted- 

The  appeal,  therefore,  fails  and  is  dismissed  with  costs. 

Appeal  dismitseJ. 


(1)  65  P.  R.  1889  (ilaluk  Singh  v.  Muhammad). 
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No.  69 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon,  Mr, 

Justice  Wilberforce. 

N  \THA  STNGH— (Plaintiff)— APPELLANT, 

Versus 

CHUNI  LAL  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No  525  of  J  914. 

Civil  Procedure  Code,  Act  V  of  1908,  order  2,  rule  2— mortgage  and  lease 
forming  one  transaction  —suit  for  principal  mortgage  money —lohethtr  barred 
by  previous  suit  for  rent  instituted  after  mortgage  had  become  due. 

Held,  that  where  a  mortgage  deed  and  a  contemporaneous  lease  form  in 
reality  one  transaction  (the  latter  merely  providing  a  mode  for  realising 
interest)  a  previous  suit  for  rent  instituted  after  the  principal  mortgage 
debt  had  become  due  bars  a  subsequent  suit  for  recovery  of  the  principal 
and  interest  clue  on  the  mortgage,  ride  order  2,  rule  2  of  the  Code  of  Civil 
Procedure. 

177  P.  W.  R.  1916  (1\  /.  L.  R.  4  All.  430(2),  1.  L.  R.  19  All.  496  (3), 
1.  L.  R.  26  Mad.  662  (F.  B.)  (4)  and  28  P.  R,  1907  (5),  referred  to. 

Second  Appeal  fr 07n  the  decree  of  M.  L.  Waring,  Esquire,  Divisional 
Judge,  Amritsar  Division,  dated  the  2nd  February  1914. 
G.  C.  Narang,  for  Appellant. 
Govind  Das  for  Respondents. 
The  judgment  of  the  Court  was  delivered  by — 

9th  Feb.  1918.  Wit.bfrforct,   J. — Plaintiff   obtained  a  mortgage  on   two 

houses  in  July  1909  for  Rs.  1,000  Interest  was  fixed  nominally 
at  Rs.  6  per  mensem  and  in  the  mortgage  deed  a  reference  was 
made  to  an  agreement  between  the  parties  to  draw  up  a  deed  of 
lease  of  the  mortgaged  honses.  This  lease  was  drawn  up  on  the 
same  day  and  provided  that  the  mortgagor  should  pay  rent  at 
Rs.  6.  The  deed  al*o  provided  that  the  mortgaged  property 
must  be  redeemed  within  one  year.  Plaintiff  sued  for  the 
rent  due  to  him  in  1911  in  the  Small  Cause  Court,  Amritsar, 
and  obtained  a  decree  At  this  time  the  principal  mortgage 
debt  had  also  become  due.  He  now  sues  for  the  recovery  of 
the  principal  and  interest  due  since  1911.  His  case  was 
decreed  by  the  Subordinate   Judge,    but    the  Divisional   Judge 

(1)  177  P.  W.  R.  1916  (Pindi  Das  v.  Lai  Chand). 

(2)  (1882)  I.  L.  R.  4  Alt.  430  {Baghclin  v  Mathura  Prasad). 

(3)  (.1897 1  1.  L.  R.  19  All.  4y6  (Altaf  Ali  Khan  v.  Lalta  Prasad). 

(i)  (1903)  I.L.R  26  Mad.  662  (F,  B.)  {Madhwa  Sidhanta  T.   Venkatn- 

ramanjulu). 
[5)  28  P.  R.  1907  ^Ganga  Ram  v.  Abdul  Rahman), 
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has  held  that  it  is  barred  by  Older    II,  rule   2,  Civil    Procedure 
Code,  uuder  the  authority  of  23  P.  R   1907  (1). 

x  Counsel  for  the  appellaut  argues  before  us  that  the  deed 
of  lease  constituted  an  entirely  separate  transaction  from  the 
mortgage  deed,  and  he  has  referred  to  P.  W.  R.  177  of  1916  (2) 
in  support  of  his  argument.  In  that  case,  however,  we  notice 
that  the  lease  was  executed  some  weeks  after  the  mortgage  and 
that  in  the  deed  itself  there  was  no  agreement  that  the  pro- 
perty should  be  leased.  In  the  present  case  the  lease  and  the 
mortgage  deed  were  executed  on  one  and  the  same  day  and 
the  mortgage  deed  itself  provided  for  the  execution  of  a  deed 
of  lease,  in  our  opinion  the  leaso  was  granted  simply  to  pro- 
vide a  mode  for  realizing  interest  payable  on  the  mortgage 
amount,  and  we  must  hold  that  the  parties  stood  in  the  relation 
of  mortgagee  aud  mortgagor,  and  that  as  this  relation  is  not 
altered  by  reason  of  the  execution  of  the  lease  it  cannot  be  in 
any  way  considered  that  there  were  divisible  transactions. 
Similar  cases  have  been  discussed  in  J.  L.  R.  4  All.,  page  430  (3;, 
19  AIL,  page  496  (4),  and  26  Mad.,  page  <oQ2  (5).  In  none  of 
these  oases,  however,  was  there  such  stroug  intrinsic  evidence 
that  two  nominally  distinct  agreements  formed  one  covenant. 
In  both  the  Allahabad  cases  the  deed  of  lease  was  dr-t  wn  up 
subsequently  to  the  deed  of  mortgage.  We  consider,  therefore, 
that  the  learned  Divisional  Judge  was  amply  justified  in  con- 
sidering that  there  was  only  one  covenant  between  the  parties. 
In  these  circumstances  P.  R.  Nc.  28  of  1907  (1),  is  a  clear 
authority  that  when  under  a  mortgage  deed  both  principal  and 
interest  have  become  due  the  mortgagee  must  see  for  both 
together  and  that  otherwise  he  is  debarred  under  Order  II,  rule 
2,  Civil  Procedure  Code,  from  claiming  in  subsequent  suit  what 
was  not  claimed  in  the  prior  suit 

We,  thorefore,  agree  with  the  decision  of  the  lower   Court 
and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


(1)  28  P.  R.  1907  (Ganga  Ram  v.  Abdul  Rahman'). 

(2)  177  P.  W.  R.  1916  '(Pindi  Das  v.  Lai  Ciiand). 

(3)  (1882)  I.  L.  R.  4  All.  430  (Baqhclin  v.  Mathura  Prasad). 

(4)  (1897)  I.  L.  R.  19  All.  496  (Altaf  All  Khan  v.  Lalta  Prasad) 

(5)  (1903)  7.  L.  R.  26  Mad.  662  (F.  73.)   (Madhica  Sidhanta  v.  Vcmala- 

ramanjulu,. 
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15//.  Feb.  1918. 


No-  70. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr. 
Justice  Shadi  Lai. 

MAUAN  MOHAN  LAL  AND  SRI  RAM— (Plaintiffs)— 
APPELLANTS, 

Versus 

B.  BOROOAH  AND  COMPANY,  DELHI— (Defendants)— 
RESPONDENTS. 

Civil  Appeal  No  2368  of  19U. 

Civil  Procedure  Code,  Act  V  of  1908,  section  11,  explanation  IV — issues 
expressly  excluded  from  decision  in  previous  case — res  judicata— assessment 
of  damages  in  case  of  a  tenant  holding  over  wilfully  and  contumaciously. 

Ileld,  that  explanation  IV  of  section  11  of  the  Code  of  Civil  Procedure 
is  not  applicable  to  a  case  where  the  parties  had  in  the  previous  suit  put 
forward  all  the  grounds  of  attack  and  defence  which  were  embodied  in  clear 
aDd  distinct  issues,  but  the  Court  not  only  did  not  decide  them  but  expressly 
excluded  them  from  decision. 

7.  L,  R.  21  All.  505  (P.  C.)  (1),  referred  to. 

Held  alto,  that  damages  for  use  and  occupation  in  case  of  a  tenant 
holding  over  wilfully  and  contumaciously  arc  usually  assessed  at  double  the 
ordinary  rent. 

33  P.  R.  1898  (2)  and  5  P.  R.  1901  (3),  referred  to. 

First  Appeal  from  the  decree  of  0.  L.  Dundas,  Esquire,  Divisional 
Judge,  Delhi,  dated  the  20th  June  19 1  i. 

Raj  Narain,  Santanam  and  Madan  Gopal,  for  Appellauts. 

Moti  Sagar  aud  S.  N.  Bose,  for  Rospondeuts. 
The  judgment  of  the  Court  was  delivered  by — 

SfiADl  Lal,  J. — The  plaintiffs  are  the  owners  of  a  house 
situate  on  the  Lothian  Road  inside  the  Kashmiri  Gate,  Delhi. 
It  is  common  ground  that  the  ground  floor  of  the  house  was 
let  to  the  defendants  Messrs.  B.  Borooah  and  Company,  from 
1st  February  1909  at  a  monthly  rent  of  Rs.  1 11-11-6 ;  and  that 
in  the  summer  of  1911  the  parties  fell  out,  the  dispute  relating 
to  the  term  of  the  tenancy  aud  the  property  comprised  in 
the  lease  The  plaintiffs  thereupon  brought  an  action  for  the 
ejectment  of  the  defendants  from  the  house  as  well  as  two 
plots  of  land  which  according  to  the  plaintiffs  did  uot  form  part 
of  the  property  leased  to  the  defendants  and  had  been  wrong- 
fully taken  possession  uf    by   them-     The  defendants  replied  by 


1      1899;  /.  L.  R.  n  AH.  505  (P.  0.)  \.Pi>rsotam  Gir  v.  Xarbada  Qir). 

(2)  33  P.  R.  1898  (Ganga  Singh  v.  Mussammat  Shib  Deri\ 

(3)  5  P.  R.  1901  {Pirbhu  Dial  v.  Ram  Chand), 
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instituting  a  counter  suit  for  the  specific  performance  of  an 
agreement  to  lease  the  property  for  a  period  of  three  years. 
This  suit  was  obviously  a  counter- blast,  the  object  being  clearly 
to  prevent  the  decision  of  the  plaintiff's  suit  before  the  com- 
mencement of  the  Coronation  Durbar  held  in  December  1911. 
In  this  object  the  defendants  were  successful,  the  litigation 
dragged  on  until  after  the  Durbar,  with  the  result  that  they 
themselves  vacated  the  premises  on  the  7th  March  1912  and 
then  informed  the  trial  Judge  accordingly.  The  latter  con- 
sequently declined  to  adjudicate  upon  the  various  issues  arising 
between  the  parties,  and  simply  granted  t,he  plaintiffs  a  decree 
for  possession  of  the  property,  expressly  stating  that  the  said 
issues  might  be  determined  in  the  sr.it  for  damages  which  was 
to  be  instituted  by  the  plaintiffs. 

The  present  suit  is  for  damages  for  use  and  occupation 
on  the  allegations  that  the  defendants  were  monthly  tenants, 
that  their  tenancy  was  determined  at  the  end  of  June  1911  by 
a  notice  to  quit  served  on  them  in  April  191 1,  and  that  there- 
after they  were  in  wrongful  possession  of  not  only  the  two  plots 
of  land  referred  to  above  and  a  verandah  constructed  by  the 
plaintiffs  in  November  1910,  but  also  of  the  house  itself.  The 
plaintiffs  consequently  claimed  about  Rs  14,000  by  way  of 
damages  from,  the  defendants.  The  trial  Judge  has  given  his 
decision  against  the  plaintiffs  upon  all  the  matters  in  con- 
troversy between  the  parties,  and  has  passed  a  decree  for 
Rs.  921-2-9,  the  rent  due  from  1st  July  1911  to  7th  March  1912, 
which  rent  was  tendered  by  the  defendants  but  was  not  accepted 
by  the  plaintiffs. 

-Against  this  deciee  the  plaintiffs  have  preferred  an  appeal 
to  this  Court,  and  we  have  listened  to  the  elaborate  arguments 
advanced  by  Mr.  Raj  Narain  for  the  appellants  and  Mr.  Moti 
Sagar  for  the  respondents.  Upon  the  question  of  res  judicata 
we  have  no  hesitation  in  endorsing  the  opinion  of  the  learned 
Divisional  Judge,  upon  the  short  ground  that  the  Court 
dealing  with  the  former  suit  expressly  refused  to  adjudicate 
upon  any  of  the  matters  which  are  covered  by  the  first  three 
issues  framed  in  this  case.  As  observed  already  the  decree  for 
possession  was  passed  in  that  suit,  because  the  defendants 
stated  that  the  period  of  tenancy  had  expired  on  the  31st 
Jauuary  191  '1  and  that  they  had  consequently  vacated  the  pre- 
mises. In  tbese  circumstances  the  Court  held  that  it  was  un- 
necessary to  determine  the  points  relating  to  the  nature  of  the 
tenancy,  the  property  actually  leased    tu    the   defendants,  and 
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the  property  alleged  to  have  beeu  trespassed  upon  by  them  ; 
and  expressed  its  opinion  that  these  matters  might  be  deter- 
mined in  the  subsequent  suit.  Xor  did  the  Appellate  Court,  to 
which  the  plaintiffs  went  upon  appeal,  accede  to  their  request 
for  a  decision  on  the  merits.  The  judgment  delivered  by  that 
Court  shews  that  it  confined  itself  to  the  question  of  costs,  and 
that  the  remarks  made  therein  apportioning  the  blame  between 
the  two  parties  were  made  with  the  sole  object  of  deciding  that 
question. 

There  is  considerable  force  iu  the  contention  that  the 
Court,  which  tried  the  former  suit,  should  have  before  decreeing 
possession,  determined  whether  the  plaintiffs  had  a  cause  of 
action  on  the  date  of  the  institution  of  that  suit,  and  that 
it  should  not  have  awarded  possession  merely  upon  the  strength 
of  the  circumstances  which  came  into  existence  subsequent 
to  that  date.  Now,  the  ground  upon  which  the  Court  proceeded 
may  be  wrong,  but  there  can  be  no  manner  of  doubt  that  in 
deciding  the  validity  or  otherwise  of  the  defence  of  res  judicata 
we  are  concerned  with  what  was  actually  decided  in  the  pre- 
vious litigation,  and  not  with  what  ought  to  have  been  decided. 
The  following  observations  of  their  Lordships  of  the  Privy 
Council  in  I.  L.  R.  21,  All.  505  (1),  are  pertinent  here  : — 

<;  The  question  is  not  whether  the  judgment  of  the  High 
"  Court  iu  IS86*  was  right,  but  whether  it  did  or  did  not  finally 
"  decide  the  present  question  as  between  Nepal  Gir  and  Narbada 
"  Gir.  It  would  be  a  contradiction  in  terms  to  say  that  the 
"Court  had  fiually  decided  matters  ^  which  it  expressly  left 
"  '  untouched  and  undecided'." 

Mr.  Raj  Narain  for  the  appellants  relies  upon  explanation 
I  to  section  11  of  the  Civil  Procedure  Code,  which  prescribes 
that  any  matter,  which  might  and  ought  to  have  been  made  a 
ground  of  defence  or  attack  in  the  former  suit,  shall  be  deemed 
to  have  been  a  matter  directly  and  substantially  iu  issue  in 
such  suit.  But  the  explanation  does  not  place  a  constructive 
issue  referred  to  therein  upon  any  higher  footing  than  the 
issues  actually  drawn  in  the  case,  aud  does  not  do  away  with 
the  necessity  of  due  compliance  with  the  essential  requirements 
of  the  rule  of  res  judicata  laid  down  iu  the  sectiou  itself.  There 
is,  however,  no  scope  for  the  application  of  this  explanation 
to  the  present  case,  because  it  is  clear  that  the  parties  had  put 
forward  all  the  grounds  of  attack  aud  defence,  which  were  duly 
embodied  in  clear  and  distinct  issues-     But  the  Court    not   only 

]    il899   /  /    R  :'l  .1  '  505  Kb.)   Parsota  i  Gir  v.  Narbada  Qir). 
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did  not  decide  them  but  expressly  excluded  them  from  decision. 
It  is,  therefore,  manifest  that  nothing  was  decided  in  that  ca*e 
which  can  be  treated  as  res  judicata. 

We  accordingly  hold  that  the  plaintiffs  are  not  entitled  to 
avail  themselves  of  the  doctrine  of  res  judicata,  and  we  proceed 
to  determine  the  issues  on  the  merits.  The  first  question, 
which  requires  decision,  is  the  term  of  the  tenancy.  Now,  we 
may  say  at  once  that  there  is  no  reliable  evidence  in  support 
of  the  plaintiff's  contention  that  the  tenancy  was  a  monthly 
one  ;  indeed,  all  the  evidence  oral  and  documentary  goes  to 
show  that  it  was  for  a  period  of  three  years.  The  plaintiffs, 
however,  contend  that  the  letters,  dated  1 5th  January  and  22nd 
January  1909  respectively,  exchanged  between  the  parties, 
amounted  to  a  lease  for  a  term  exceeding  one  year,  and  were 
consequently  compulsorily  registrable  under  section  17  of  the 
Registration  Act.  The  documents  not  having  been  registered 
are  inadmissible  in  evidence  ;  and  oral  evidence  relating  to  the 
terms  of  the  contract,  which  was  reduced  to  writing,  is  shut 
out  by  the  Evidence  Act.  We  have  examined  this  contention 
in  the  light  of  all  the  circumstances  of  the  case,  and  we  are  of 
the  opinion  that  it  has  been  satisfactorily  established  that  the 
parties  entered  into  a  parol  contract  with  respect  to  the  lease 
of  the  property  for  three  years,  and  that  the  letters  in  question 
should  be  regarded  as  merely  memoranda  of  a  fait  accompli. 
It  appears  that  negotiations  in  connection  with  the  lease  of  the 
property  began  some  six  months  ^before  the  letters  in  question 
were  written,  and  the  evidence  of  Colonel  Z.  Ahmad  shows 
that  it  was  the  plaintiff  Madan  Mohan  Lai  who  wanted  the 
tenancy  to  last  for  three  years,  and  that  it  was  at  his  request 
that  the  witness  suggested  that  period  to  the  defendants.  Fur- 
ther, B.  K  Borooah,  the  manager  of  the  defendant's  firm,  who 
settled  the  matter  with  the  plaintiff  Madan  Mohan  Lai,  swears 
that  the  contract  between  the  parties  was  an  oral  one,  and  that 
the  letter  of  confirma'ion  was  taken  with  the  object  of  for- 
warding it  to  their  haad  office  at  Calcutta.  It  will  be  observed 
that  Madan  Mohan  Lai,  who  was  the  only  other  person 
cognizant  of  the  affair,  has  not  gone  into  the  witness-box  ;  and 
in  these  circumstances  we  see  no  valid  reason  why  we  should 
not  accept  the  version  given  by  B.  K.  Borooah.  Accepting  his 
testimony,  which  receives  support  from  other  circumstances  of 
the  case,  we  hold  that  the  contract  between  the  parties  was 
entered  into  orally,  and  that  the  letters  cannot  be  excluded 
on  the  ground  of  want  of  registration. 
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These  documents  and  the  oral  evidence  make  it  absolutely 
clear  that  the  tenancy  was  for  three  years  from  1st  February 
1909  to  31st  January  1912,  and  that  the  plaintiffs  had  no 
right  to  eject  the  defendants  from  the  tenement  before  the 
expiry  of  that  period.  We  are  equally  clear  that  the  only 
property  let  to  the  defendants  was  the  ground  floor  of  the 
house  described  variously  as  a  square  or  oblong  consisting  of 
ten  rooms  and  two  verandahs,  and  that  the  defendants  were 
not  entitled  to  occupy  either  the  vacant  plot  of  land  on  the 
north  or  the  triangular  area  on  the  east  marked  M.  N.  P.  on 
the  plan.  They  were  no  doubt  entitled  to  a  passage  to  the 
building,  but  this  could  have  been  easily  secured  without  any 
interference  with  the  two  plots.  As  regards  the  verandah  on 
the  north,  constructed  in  November  191°,  it  is  true  that  it  was 
not  expressly  included  in  the  premises  let  to  the  defendants  ; 
but  this  omission  was  due  to  the  obvious  reason  that  it  did 
uot  exist  at  the  time  the  tenancy  was  created.  It  is,  however, 
clear  that  the  verandah  could  not  be  separated  from  the  main 
building,  and  any  attempt  to  let  it  to  another  tenant  would 
have  resulted  in  shutting  up  the  rooms  of  the  building  on  the 
northern  side  and  in  materially  interfering  with  the  proper 
enjoyment  thereof.  The  verandah,  when  constructed,  became 
an  integral  part  of  the  building,  and  the  defendants  were,  in  our 
opinion,  justified  in  occupying  it. 

A  comparison  of  the  pleadings  in  the  previous  suit  leaves 
no  doubt  whatsoever  that  the  defendants  claiming  both  the 
plots  of  land  as  forming  part  of  the  premises  leased  to  them 
not  only  brought  them  under  their  occupation  but  prevented 
the  plaintiffs  from  making  any  us 9  of  them,  vide,  inter  alia,  the 
defendants'  written  statement,  paragraphs  I,  3  and  5  (page  19 
of  the  Paper  Book).  This  act  of  theirs,  which  was  wholly  un- 
warranted, prevented  the  plaintiffs  from  utilising  the  property 
for  Darbar  purposes-  There  can  be  little  doubt  that  the  plain- 
tiffs could  have  easily  let  the  plots  either  as  building  sites  or 
after  erecting  shops  thereon,  and  realised  a  handsome  rent. 
There  is  a  mass  of  evidence  on  the  record  that  there  was  con- 
siderable demand  for  business  premises  in  this  part  of  the 
town,  and  that  shops  were  fetching  from  ten  to  fifteen  times 
their  ordinary  rent.  The  learned  pleader  for  the  respondents 
argues  that  the  damages,  if  any,  caused  to  the  plaintiffs,  were 
not  the  direct  consequence  of  his  client's  act,  as  there  is 
nothing  to  show  that  the  Municipal  Committee,  would  have 
gianted  permission  to  build  on  the  plots  in  question.  We 
Hiv  uuable  to   accede   to    thin   argument,   which  proceeds    upon 
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an  assumption  that  the  Municipal  Committee  would  have 
refused  an  application  for  permission  to  build,  an  assump- 
tion for  which  there  is  no  foundation.  It  is  clear  that  the 
defendants  prevented  the  plaintiffs  from  having  access  to 
these  plots,  and  it  would,  therefore,  have  been  a  useless  for- 
mality on  the  part  of  the  latter  to  make  such  an  ap- 
plication. 

As  already  observed,  there  was  a  great  demand  for  business 

premises,  and  the  evidence  also  shows  that  fche  shops    and  sites 

in   the   neighbourhood   fetched    very  high  rents.     At  the  same 

time  we  consider  that  the  amount  of  Rs.  8,000  claimed   by    the 

plaintiffs  in  respect  of  the  plots  is  excessive.     Upon  the  record 

there  is  some  evidence  to   the    effect   that   certain   prospective 

tenants  or  their  agents  were  prepared  to  pay  fairly  large    sums 

of  money  for   acquiring    the   lease  of  the  sites  or  the  buildings 

if  constructed  thereon  ;  and   though    we    are    not   inclined   to 

accept   these    offers   at  their  face  value,  we  are  not  prepared  to 

hold  that  they  must  all  be   characterised  as  bogus  offers.     The 

learned     Divisional    Judge   was   inclined    to     think   that   the 

verandah  and  the  shed  on  the  northern  plot  of  land  would  have 

realised  about  Rs.  2,500  ;  and  we  consider  that  Rs.  2,000  would 

probably  be  a  fair  estimate  of  the  rent,    which   the   plot    alone 

would   have   fetched.     As  regards  the  triangular  plot  M.N.  P., 

we  would,  in  view  of  the  evidence   adduced   by   the    plaintiffs, 

assess  damages  at  the  round  figure  of  Rs.  1,000. 

Upon  our  finding  as  to  the  period  of  the  tenancy,  it  is 
clear  that  the  defendants  were  entitled  to  occupy  the  ground 
floor  of  the  house  up  to  the  31st  January  1912,  and  for  the  I  l/» 
period  subsequent  to  that  date  they  are  liable  to  pay  damages 
for  the  use  and  occupation,  which  in  the  case  of  a  tenant  hold- 
ing over  wilfully  and  contumaciously  is  usually  assessed  at 
double  the  ordinary  rent,  vide,  33  P.  P,  1898  (1),  and  5  P.  R. 
1904^  (2).  The  learned  Divisional  Judge  takes  the  7th  March 
1912  as  the  date  on  which  the  premises  were  vacated  ;  and  in 
view  of  the  plaintiffs'  notice,  dated  the  3rd  February  1912, 
asking  the  defendants  to  quit  the  building,  and  of  other  evi- 
dence, we  are  inclined  to  concur  in  that  view.  Further  we 
agree  with  him  that  the  fans  and  lamps  removed  by  the 
defnedants  at  the  time  of  vacating  the  house  were  not  the  pro- 
perty of  the  plaintiffs. 


(1)  33  P.  R.  1898  (Ganga  Singh  v.  Mtissammat  Shib  Devi) 

(2)  5  P.  R.  1904  {Pirbhti  Dial  v.  Ram  Chand). 
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The  resuk  is  that  we  grant  the  plaintiffs  a  decree  for — 

Rs      a.     p. 
(a)  rent  from  1st  July  1911  to  31st  January 

1912  at  Rs.  111-11-6  rer  mensem     ...      782     0     6 

(6)  damages  for  the  use  and  occupation  of 
the  ground  floor  of  the  house  from  1st 
February  1912  to  7th  March  1912  at 
Rs.  223-7-0  per  mensem         274     0     0 

(c)  damages  for  the  wrongful  occupation    of 

the  two  plots  of  land 3,000    0     0 


Total         ...  4,056    0     6 


We  accordingly  accept  the  appeal,  and  modifying  the 
decree  of  the  lower  Court  direct  that  the  defendants  do  pay 
to  the  plaintiffs  the  aforesaid  sum.  In  tl:e  circumstances  we 
leave  the  parties  to  bear  their  own  costs  throughout  the 
litigation 

Appeal  accepted. 


No.  71 
re  Hon,  Mr,  Justice  Scott-Smith  and  Hon.  Mr.  Justice 
LeRoasignol. 

MOHAN   LAL— (Defendant) -APPELLANT, 

Versus 

DAMODAR   DAS  AND  HAZARI  LAL  -(Plaintiff*)  — 
RESPONDENTS. 

Civil  Appeal  No.  2134  of  1916. 

Ciril  Procedure  Code,  Act  V  of  1908,  schedule  II,  claitses  17  and  19— 
application  to  file  an  agreement  to  refer  to  arbitration  in  Court — after  death 
of  one  of  the  arbitrators  therein  appointed. 

Held,  that  an  agreement  to  refer  a  matter  in  dispute  to  several  specified 
arbitrators  becomes  incapable  of  performance  when  one  of  those  arbitrators 
dies,  and  if  such  death  takes  place  before  an  application  is  made  under 
clause  17  schedule  II  of  the  Code  of  Civil  Procedure  this  is  sufficient 
reason  for  refusing  to  file  the  agreement  in  Court,  and  the  Court  could  not 
make  an  order  of  reference  under  sub-clause  (4)  of  tfce  clause. 

Hell  also,  that  clause  19  only  comes  into  operation  when  an  order  of 
reference  has  been  made  under  clause  17, 
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12  Beng.  L.  R.  Appendix  13  (1),  and  42  Indian  Cases  911  (2),  referred 
to. 

/.  L.  R.  8  All.  340  (3),  /.  L.  R.  17  Mad.  498  ,1),  and  Z.  L.  R  33  All.   713 
(P.  0.)  {5\  distinguished. 

First  Appeal  from  the  order  of  Major  F.  C  Nicolas,  I.  A., 
District  Judye,  Delhi,  dated  the  l'3th  July  1916. 

Moti  Sagar,  for  Appellant. 

0.  Bevan-Petmau  and  Santanatn,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Scott-Smtth,  J.— This  is  an  appeal  from  the    order   of    the     18th  Feb.  1918 
District  Judge  of  Delhi  directing  an   agreement  to   be    filed  in 
Court  under  paragraph  17   of   the    second  schedule  of  the  Civil 
Procedure  Code.     The  appeal  was  first  argued   before   a   Single 
Judge  of  this  Court  who  has  referred  it  to  a  Division  Bench,  the 
particular   question  referred    being   whether   an   agreement  to 
refer  to  arbitration  becomes  ipso  facto  inoperative  by  the  death  of 
an  arbitrator   before    the   agreement  is  made  a  rule    of  Court. 
In  the  present   case  there  were    five    arbitrators  named   in    the 
agreement  aud   two  of  them  had  died  before  an  application  was 
made  for  the  filing  of  the  agreement  in  Court      Counsel  for  the 
plaintiffs-respondents  relied  upon    I,  L,  B.    VIII  All.  340    (3), 
/.  L.  B.  XVI I  Mad.  498  (4)  and  /.  L.    B.   XXXIII  All,   743  ( 5). 
In  our  opinion  these  authorities  are  distinguishable-  /.  L.  R.  VIII 
All.  340  (3)  had  reference  to  an  application  to  file  an    award    in 
Court.     In    I.   L.  B.   XVII  Mad.  498  (4)  one  of  the  arbitrators 
refused  to  act  after  the   agreement   had    been   filed  in    Court, 
whereas  in  the  present  case  two  of  the   arbitrators    died   before 
even  the   application  to   file  the  agreement  in  Court  was  made. 
In  7.  L.  B.  XXXIII  AH.  743  (5)  there  was    no   application  for 
the  filing  of  the  agreement  in  Court ;  it   was   already   in  Court 
being  incorporated  in  a  compromise  upon   which  a   decree   had 
been  passed,   and    it   was    subsequent   to   this  that  one  of  the 

arbitrators  refused  to  act. 

>■ 
For  the  appellant  12  Bengal  Law  Reports,  Appendix  13  (V) 
and  42  /.  C.  page  91 1  (2)  were  relied  upon. 


(lj  (1874)  12  Beng.  L.  R.  Appendix  13  (Brooke  v.  Surdyal) 
if)  (1917)  42  Indian  Cases  911  (Alaba  V.  v.  Maung  Pe  Ian) 

(3)  (1886)  /.  L.  R.  8  All.  340  (Jones  v.  Ledgard). 

(4)  (1894)  /  L.  R.  17  Mad.  49S  (Bala  PaUabhiramaClictti  v.  Scctharama 

Chetti). 

(5)  (1911)  /.  L.  R.  33  All.  713  (P.  C)  (Sadiq  Husain  v.  Nazi,-  Began). 
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12  B.  L.  E.  Appendix  J  3  (1)  was  a  case  in  which  there 
had  been  an  agreement  for  reference  to  three  arbitrators,  one  of 
whom  had  refused  to  act  and  the  other  two  had  decided  to  go 
on  with  the  reference.  Pontifex,  J.,  remarked  : — "  After  an 
"  agreement  such  as  that  now  before  me  has  been  executed, 
"  any  person  who  is  a  party  to  it  is  entitled  to  apply  to  the 
"  Court  to  have  such  agreement  filed  and  no  party  to  such  an 
"  agreement  could  hope  successfully  to  oppose  such  application 
"  if  all  the  arbitrators  named  in  it  were  alive  and  willing  to 
"  act.  But  it  is  quite  a  different  thing  when,  upon  making 
"  such  an  application,  a  party  to  the  agreement  is  able  to  come 
"  in  and  shew  that  before  the  application  was  made  one  of  the 
"  arbitrators  named  in  the  deed  had  in  fact  died  or  as  in  this 
"  case  had  refused  to  act  in  the  matter.  In  such  a  case  I  think 
"  the  contention  is  right  that  the  reference  to  the  arbitration 
"  agreed  upon  between  the  parties  no  longer  exists  so  as  to 
"  enable  the  Court  to  direct  that  it  should  be  filed,  and  if  it 
"  were  filed,  I  do  not  think  the  Court  could  exercise  the  powers 
"  of  appointing  a  new  arbitrator',  because  the  arbitrator,  who 
"  has  refused  to  act,  refused  before  the  order  of  reference, 
"  directed  by  section  326,  was  made  by  the  Court  " 

That  ruling  was  under  the  Code  of  Civil  Procedure  of 
J859,  but  the  provisions  of  that  Code  in  regard  to  an  appli- 
cation to  file  an  agreement  were  not  materially  different  from 
those  of  the  present  Code.  The  case  reported  in  42  I.  G  page  9 1 1 
is  a  decision  of  the  Lower  Burma  Chief  Court  under  the 
present  Code  in  which  it  was  held  that  apart  from  any  enact- 
ment an  agreement  to  refer  a  matter  to  certain  specified  arbi- 
trators  becomes  void  and  of  no  effect  if  one  or  more  of  the 
arbitrators  die  or  refuse  to  act,  and  thus  make  the  agreement 
incapable  of  performance.  It  was  held  that  in  such  a  case  the 
Court  had  no  jurisdiction  under  clause  (1)  of  paragraph  17  of 
Schedule  II  of  the  Civil  Procedure  Code  to  make  a  reference 
to  the  arbitrators.  In  our  opinion  the  reasoning  contained  in 
this  ruling  is  sound.  Sub-clause  (4)  of  clause  (17)  of  the 
II  Schedule  of  the  Civil  Procedure  Code  is  as  follows  : — 

"  Wliere  no  sufficient  cause  is  shewn  the  Court  shall 
"  order  the  agreement  to  be  filed,  and  shall  make  an  older  of 
"  refeitnce  to  the  aibitiafor  appointed  in  accordance  with  the 
"  provisions  of  the  agreement." 

In  the  present  case  certain  specified  arbitrators  are  named 
in  the  agreement  and  we  fail  to  see  how  an   order   of   reference 

(1)  (1874)  12  Bcvg.  L.  li.  Appendix  13  (Brooke  v,  Stmhjal). 
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could  be  made  to  those  arbitrators  if  one  or  more  of  them  had 
died  before  the  agreement  was  filed  in  Court.  The  actual 
agreement  to  refer  the  matter  in  dispute  to  five  specified  arbi- 
trators became  incapable  of  performance  when  one  of  those 
arbitrators  died.  This  in  our  opinion  is  a  sufficient  reason  for 
refusing  to  file  the  agreement  in  Court.  Clause  19  has  been 
referred  to  by  counsel  for  the  respondents,  but  as  pointed  out 
by  the  Burma  Chief  Court,  clause  19  only  comes  into  operation 
when  an  order  of  reference  has  been  made  under  clause  17. 
Mr.  Petmanfor  the  respondents  has  not  cited  any  authority  in 
support  of  the  proposition  that  an  agreement  should  be  filed  in 
Court  if  one  or  more  of  the  arbitrators  named  therein  have 
d:ed  prior  to  the  making  of  the  application. 

We  therefore  accept  the  appeal  and  setting  aside  the  order 
of  the  lower  Court  reject  the  application  for  tiling  the  agree- 
ment with  costs  in  both  the  Courts 


Appeal  accepted- 


No.  72. 

Before  Hon.  Mr.  Justice  Broadway. 
GANGA  SAHAI— PETITIONER, 

Versus 
BANKE  LAL  AND  OTHERS-RESPONDENTS. 
Civil  Revision  No.  29  of  1917- 
Act  XIX  of  1841— Jurisdiction  of  Additional  Judge-  necessity  of  com- 
plying  with  the  provisions   of  sections  3    and  4  of  the  Act— Revision— ichere 
petitioner  lias  already  instituted  a  regular  suit. 

Held,  that  an  Additional  Judge  has  no  jurisdiction  to  entertain  an  appli- 
cation  under  Act  XIX  of  1841  unless  the  particular  case  or  cases  generally 
uuder  Ihe  Act  have  been  assigned  to  him  by  the  District  Judge. 
38  2J.  R.  1917(1),  referred  to. 

Held  also,  that  the  provision  of  sections  3  and  4  of  the  Act  should  be 
strictly  complied  with  and  the  Court  should  first  come  to  a  definite  liuding 
after  a  complete  inquiry  that  the  applicant  was  prima  facie  entitled  to  the 
property  and  would  be  materially  prejudiced  if  left  to  the  ordinary  remedy 
of  a  regular  suit  before  passing  an  order  under  section  I. 

7  P.  R.  1904  (2),  138 P.  R.  1906  1,3),  11  P.  R.  1915  (4\  6  Indian  Vases 
630  (5),  I.  L.  R.  34  Cal.  929  (6>  I.  L.  R,  10  Mad.  6*  (7),  I  L.  R.  24  Mad.  364 
(B),  and  I.  L.  R.  12  Mad,  341  (.9),  referred  to. 


(1)  38  P.  R.  1917  (Xirinjan  Das  Jethu  Malv.  Kirori  Mai). 
k2)  7  P.  R.  1904  (Mussammat  Jagojiw  Manmohan  Xath). 
(3-.  138  P.  R.  1906  (Rajji  v.  Lai  Chand). 
<4)  11  P.  R.  1915  (Madan  Gopal  v.  Mussammat  Narbada). 

(5)  (1900;  6  Indian  Cases  630  (Find  Chand  v.  Kishmish  Koer) 

(6)  (1907)  I.  L.  R  34  Cal.  929  (Sato  Koer  v.  Gopal  Sahu). 

<7)  (1886)  /.  L.  R.  10  Mad.  68  {Abdul  Rahiman  v.  Kutti  Ahmed) 

(8)  (1901)  /.  L.  R.  24  Mad.  364  'Krishnasami  v.  Muthu  Krishna). 

(9)  (1889)  I.  L.  R.  12  Mad.  341    Papamma  v.  Collector  of  Qodavari). 
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Held  hovxver,  that  although  the  lower  Court  had  gone  wrong  on  the 
above  points  and  grounds  for  revision  were  thus  established  this  Court 
must  decline  to  exercise  its  power  as  the  petitioner  had  another  remedy  open 
to  him,  v  12.,  by  regular  suit  and  had  already  availed  himself  of  that  remedy 
by  instituting  a  suit. 

7.  L.  R.  7  Bom.  311  (1),   15  P.  R.  1901  (2),   8  P.  R.  1903  (3),  82  P.   R. 
1905  (4),  128  P.  R.  1906  (5)  and  67  P.  R.  1915  (6),  referred  to. 

10  Indian  Cases  820  (7),  distinguished. 
Revision  from  the  order  of  Lala   Alter ari   Lai,  Khosla,  Additional 
Judge,  Delhi,  dated  the  16th  December  1916. 

Moti  Sagar,  for  Petitioner. 
Raj  Narain  and  Santanain,  for  Respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  :  — 
1 9th  Feb   1918  Broadway,  J — The  facts  of  this  case  are  these. 

On  the  20th  August  1916  one  Mussammat  Sheo  Kaur  died, 
she  was  the  widow  of  one  Kanhya  Lai. 

Ou  the  29th  August  3916  Banke  Lai,  Chajju  Mai  and  Xihal 
Singh  filed  an  application  in  the  Court  of  Lala  Alurari  Lai 
under  Act  XIX  of  18  il  claiming  to  be  entitled  to  the  property, 
movable  and  immovable,  left  by  Mussammat  Sheo  Kaur,  which 
they  alleged  had  been  taken  possession  of  by  Gangu  sou  of 
Hira  in  their  absence  and  which  the  said  Gangu  was  wasting. 
It  was  prayed  that  possession  of  the  said  property  be  made 
over  to  the  applicants.  Upon  this  application  Lala  Murari 
Lai  ordered  the  Civil  Nazir  to  take  steps  to  go  to  the  spot  and 
prepare  tin  inventory  of  the  property  of  the  deceased  and  if 
there  was  a  lock  on  the  property  to  place  his  seal  thereon. 

On  31st  August  19 10,  the  Nazir  reported  that  he  had 
affixed  his  seal  to  the  lock  and  hied  a  list  of  the  immovable 
propel  ty . 

Gangu  sou  of  Hira  objected  to  tho  application  aud  claimed 
that  the  property  was  in  his  possession  rightly.  His  pleas 
were  that  the  applicants  were  not  related  to  the  deceased 
Kanhya  Lai,  who  had  been  adopted  out  of  his  natural  family 
by  his  maternal  grandfather  riukk  Lai,  and  had  iu  turn 
adopted  the  objector. 


(1)  (.1883;  /.  L.  R.  7  Bow.  311  (Shka  Nathaji  v  Joma  Kathinai 

(2)  15  P.  R.  11)01  (JotiMal  v.  Coates). 

(3)  8  P.  R.  1903  ■  Brij  Lai  v  Barji  Mai). 

v4)  82  /'.  R.  1UU5  (Punjab  National  Bank  v.  Salamat  Singh) 
(o)  128  P.  R.  1906  [Fatal  Din  v.  Narain  Singh). 
(6)  66  P.  B.  1915  '.Ahmad  Din  v.  Atlas  Trading  Co). 
{7)  U9H)  10  Indian   Cases  820  [Gkurku  Mai  v.   Mussammnt  Duraa 
Devi). 
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On  25th  November  1916  Lala  Murari  Lai  recorded  the 
evidence  produced  by  the  applicants.  This  consists  of  the 
statements  of  : — 

P.  W.  1.  Chajju  who  propounded  the  following  pedigree 
table : — 

Mussammat  (  _  "*) 

Sheo  Kaur  =        Kanhya        Godbu  Jawahir  Hira  Lai, 

Lai.  i  Lai.  died  10  years  ago 


lianke.  Chajju. 


without  issue. 


and  stated  that  Sheo  Kaur  had  died  in  Sham  pur   and  that   the 
property  in  question  belonged  to  Kanhya  Lai. 

P,  W.  2.  Prabhn  Dayal  who  verified  the  above  pedigree 
table. 

P.  W.  3  Bahadur  Singh,  Lambardar,  who  verified  the 
said  pedigree  table  as  also  did  P.  W.  4  Albel  Singh,  and  P.  W.  5 
Qadam  Singh. 

The  case  was  then  adjourned  to  2nd  December  1916  for 
the  evidence  of  the  objector  when  certain  witnesses  were  ex- 
amined ; — 

W.  1.  Chajju  Mai  who  stated  that  Kanhya  had  adopted 
Hira  the  real  father  of  the  objector,  but  not  in  his  presence. 
The  taxes  were  paid  by  Sheo  Kaur  up  to  her  death,  Hira  Lai 
never  having  paid  any  so  far  as  the  witness  knew. 

W.  2  Chuni  Lai  a  tenant  of  the  property  who  stated  that 
he  had  paid  rent  to  Sheo  Kaur  up  to  her  death  and  after  that 
to  Bholi. 

W.  3.  Debi  Parshad  who  stated  that  Hira  was  the  adopted 
son  of  Sheo  Kaui^,  the  adoption  having  taken  place  45  years 
a#o  Sheo  Kaur  realized  rents  up  to  her  death.  Hira  never 
realized  rents  so  far  as  witness  could  say. 

An  order  was  then  recorded  to  the  effect  that  the  remaining 
witnesses  were  not  present  and  were  witnesses  "  from  outside," 
a  further  opportunity  for  producing  them  was  refused  and 
9th  December  19 16  fixed  for  hearing  arguments,  on  which  date 
counsel  were  heard  and  on  16th  December  J  916  the  order  now 
under  revision  was  passed  in  which  the  application  was  granted. 
Mr.  Moti  Sagar  for  the  petitioner  attacked  the  order  on  two 
main  grounds — 

I. — That  Lala  Murari  Lai,  as  a  Subordinate  Judge,  had  no 
jurisdiction  to  deal  with  this  application. 
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II  — That  the  proceedings  in  his  Court  were  irregular  as 
the  provision  of  sections  3  and  -1  of  Act  XIX  of  18il  had  not 
been  complied  with. 

Mr.  Kaj  Narain  for  the  respondents  contended  that  inas- 
much as  the  petitioner  had  another  remedy  this  Court  should 
not  entertain  the  revision  petition  and  that  in  any  event  no 
ground  for  interference  had  been  made  out.  On  the  merits, 
he  argued,  the  order  passed  by  Lala  Murari  Lai  was  the  only 
one  possible  and  that  therefore  substantial  justice  had  been 
done. 

As  to  Mr.  Moti  Sagar's  first  contention  there  is  of  course  no 
doubt  that  Lala  Murari  Lai  as  a  Subordinate  Judge  had  no 
jurisdiction  in  the  matter — It  was  however  contended  that 
Lala  Murari  Lai  had  been  gazetted  an  "Additional  Judge" 
and  that  by  some  arrangement  come  to  between  him  and  the 
District  Judge  proceedings  under  this  Act  were  made  over  to 
him  for  disposal  The  application  is  headed  as  filed  in  the 
Court  of  "  the  District  Judge,  Delhi  "  As  a  matter  of  fact  it 
was  filed  in  the  Court  of  Lala  Murari  Lai.  It  is  clear  therefore 
that  this  particular  case  was  not  assigned  to  him  by  the  District 
Judge,  and  he  only  had  jurisdiction  if  there  had  been  any 
general  assignment  to  him  of  cases  under  this  Act. 

Of  such  a  general  assignment  there  is  no  evidence,  but 
Mr.  Raj  Narain  contended  that  it  should  be  assumed  that 
some  such  general  assignment  had  been  made.  To  this  Mr. 
Moti  Sagar  took  exception  and  urged  that  no  such  assumption 
could  or  should  be  made. 

In  38  P.  B.  1917  (1)  it  was  held  that  the  functions  of  an 
Additional  Judge  as  a  Civil  Court  are  confined  to  the  cases 
made  over  to  him  by  the  District  Judge,  and  it  is  only  when 
an  assignment  of  a  case  has  been  made  that  he  exercises  the 
powers  of  a  District  Judge. 

It  seems  to  me  that  it  would  be  most  unsafe  to  assume 
that  there  had  been  any  such  general  assignment  as  is  contended 
for.  The  proceedings  in  the  Vernacular  Record  show  that 
the  seal  of  the  Court  of  the  "  Subordinate  Judge,  1st  class  " 
was  affixed  to  every  order  and  proceeding,  and  it  seems  to  me 
clear  that  neither  the  District  Judge  nor  Lala  Murari  Lai 
realized  the  necessity  for  any  assignment. 

They  appear  to  have  concluded  that  the  mere  faot  that 
a  notification  had  issued  appointing  Lala  Murari  Lai,  Additional 

u)  38  P.  R.  1917  (Nirinjan  Das  Jethu  Mai  v.  Kirori  Mai). 
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Judge  conferred  on  him  the  powers  of  a  District  Judge  and 
they  acted  on  that  assumption.  As  pointed  out  in  ?>$  P-  R. 
1917  (I),  this  view    was    erroneous   and   in   the   present   case 

I  think  that  there  can  be  no  doubt  that  Lala  Murari  Lai  had  no 
jurisdiction. 

Again,  there  is  considerable  force  in  Mr.  Moti  Sagar's 
sec  >nd  ground  of  attack.  My  attention  has  been  drawn  to  7 
P.  R.  1901  (2),  138  P.  7?.  1906  (3),  11  P.  R.  1915  (4),  /.  0. 
6?0  (5),  34  Gal.  929  <6),  10  Mad.  68  (7),  24  Mad.  364  (8)  and 
12  Mad.  341  (9).     In  the  most  recent    decision   of    this   Court, 

II  P.  R.  1915  (4),  it  was  held  that  the  provisions  of  sections  3 
and  4  of  Act  XIX  of  1841  were  imperative  and  that  a  failure 
to  comply  with  them  was  a  material  irregularity  affording  a 
good  ground  for  revision. 

Section  3  lays  down  that  the  Jud-^e  must  first  inquire 
whether  there  are  strong  reasons  for  believing  that  the  party 
in  possession  has  no  lawful  title  and  that  the  applicant  is  really 
entitled  and  is  likely  to  be  materially  prejudiced  if  left  to  the 
ordinary  remedy  of  a  regular  suit. 

A  perusal  of  the  order  passed  in  this  case  indicates  that 
the  Judge  did  not  look  at  the  matter  from  these  points  of  view 
at  all.  A  complete  enquiry  was  not  made  and  he  proceeded  to 
pass  an  order  under  section  4  without  having  first  held 
definitely  that  the  applicant  was  prima  facie  entitled  to  the 
property  and  would  be  materially  prejudiced  if  left  to  the 
ordinary  remedy  of  a  regular  suit. 

Mr.  Raj  Narain  sought  to  show  that  as  a  matter  of 
fact  his  clients  were  entitled  to  the  order  prayed  for  as  the 
question  was  only  as  to  who  were  to  be  given  possession. 
Mr.  Moti  Sagar,  however,  urged  that  the  refusal  to  allow  the 
production  of  witnesses,  which  were  intended  to  prove  the  adop- 
tion alleged,  seriously  hampered  his  client,  and  rendered  it  im- 
possible for  him  to  prove  his  allegation  ;  which  if  proved  would 
have  shown  that  he  was  the  direct  heir  and  as  such  entitled  to 
the  property.  As  matters  stand  it  is  difficult  to  form  an  opinion 
one  way  or  the  other,  but  what  stands  out  prominently  is  that 

(1)  38  P.  E.  1917  (Nirinjan  Das  Jethu  Mai  v.  Kirori  Mai). 

(2)  7  P.  R.  1904  (Mussammat  Jagoji  v.  Manmohan  Nath). 

(3)  138  P.  R.  1906  (Rajji  v.  Lai  Chand). 

(4)  1*  P.  R.  1915  {Madan  Gopal  v.  Mussammat  Narbada). 

(5)  (1900)  6  Indian  Cases  630  (Phul  Chand  v.  Kishmish  Koer). 

(6)  (1907)  /.  L.  R.  34  Cal.  929  (Sato  Koer  v.  Gopal  Sahu) 

(7)  (1886)  7.  L.  R.  10  Mad.  6S  [Abdul  Rahiman  v.  Kutti  Ahmed). 

(8)  (190L>  I.  L.  R.  24  Mad.  3G4  (Krixhnasami  v.  Muthu  Krishna). 

•  9)  (1889)  I  L  R.  12  Mad.  341  (Papamma  v.  Collector  of  Godavari), 
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Lala  Murari  Lai  in  passing  this  order  failed    to    appreciate    the 
provisions  of  section  3  of  Act  XIX  of  1841. 

Both  the  grounds  taken  by  Mr.  Moti  Sagar  have  been  made 
out  and  are  grounds  for  interference  in  revision  The  question 
remains  whether  this  Court  should  interfere.  Admittedly, 
Mr.  Moti  Sagar's  client  has  filed  a  regular  suit  which  is  pending. 
Mr.  Raj  Narain  contended  that  in  such  circumstances  this  Court 
ought  not  to  interfere— and  in  support  referred  me  to  7  Bom. 
341  (l),  15  P.  R  1901  (2),  8  P.  R.  1903  (3),  82  P.  B.  1905  (4). 
128  P.  P.  1906  (5)  and  66  P.  R.  1915  (6). 

In  15  P.  R.  1901  (2),  7  Bom.  341  (1)  was  referred  to  and  it 
was  held  that  as  a  general  rule  this  Court  will  not  interfere  in 
revision  unless  it  is  satisfied  that  the  person  moving  it  has 
no  other  remedy  open  to  him  whereby  he  may  obtain  the 
lelief  sought.     (The  ease  was  not  under  this  Act). 

In  S  P.  P.  1903  (3),  Reid  J,  declined  to  interfere  in 
revision  as  the  petitioner  had  an  action  against  the  respon- 
dent. 

In  82  P.  R.  1905  (4),  the  above  decisions  were  referred 
to  by  Johnstone,  J  ,  who  declined  to  interfere  in  revision  as  the 
petitioner  had  another  legal  remedy. 

In  128  P.  R.  1906  (5),  Johnstone  and  Hurry,  JJ.,  laid 
down  that  the  practice  of  this  Court  is  to  refuse  to  exercise  its 
powers  of  revision  in  cases  in  which  the  party  professing  to  be 
injured  lias  another  legal  remedy  open  to  him-  This  case 
dealt  specifically  with  section  205,  Civil  Procedure  Code  (old 
Code). 

In  66  P.  P.  1915  (6),  LeRossignol  and  Shadi  Lai,  J.I  , 
declined  to  exercise  their  revisional  powers  partly  at  least  on 
the  same  ground,  viz.,  that  the  appellant  (in  that  case)  had 
another  remedy  by  way  of  regular  suit. 

Mr.  Moti  Sagar  in  reply  referred  me  to  10  /.  C.  820  (7) 
in  which  Johnstone,  J.,  held  that  the  correct  doctrine  appeared 
to  be  that  this  Court  should  not  ordinarily  interfere  on  the 
revision  side  in  cases  under  Act  XIX  of  i84l,  'but  that,  where 
"  an  erroneous  order  has  plainly   been  passed   likely    seriously 

(1)  (1883,>  I.  L.  R.  7  Bmn.  341  (Shiva  Nathaji  v.  Joma  Kashinath). 

(2)  15  P.  R.  1901  {Joti  Mai  v.  Coates). 

(3)  8  P.  R.  1903   Brij  Lai  v.  Harji  Mai) 

(4)  82  P.  R.  1905  [Punjab  National  Bank  v  Salamat  Singh). 
i5)  128  P.  R.  1906  (Fazal  Din  v.  Narain  Singh). 

(0)  66  P.  R.  1915  (Ahmad  Din  v.  Atlas  Trading  Co). 
(7)  «1911  >  10  Indian  Case,  820  (Ghurku   Ma!   v.    Mussammat  Durga 
Devi). 


AOOUST,  1918.  ]  CIVIL  JUDGMENTS-No.  Y3.  247 

"  to  prejudice  a  party  and  likely  to  cause  serious  embarrass- 
"  ment  in  the  future,  intervention  is  right  and  proper."  It  was, 
then,  sought  to  show  that  non-interference  would  in  this  case 
cause  serious  embarrassment  and  would  seriously  prejudice 
the  petitioner  in  the  future,  who  would  have  to  prove  his  case 
in  the  regular  suit  whereas  if  the  other  side  were  left  to  sue 
the  onus  would  lie  on  them.  As  against  this  Mr.  Raj  Narain 
contended  that  the  question  of  onus  did  not  really  depend  on 
the  decision  of  this  revision,  inasmuch  as  the  petitioner  based 
his  claim  to  the  property  on  certain  adoptions  which  in  any 
event  it  would  be  for  him  to  prove. 

On  the  question  of  onus  1  refraiu  from  expressing  any 
opinion — but  after  giving  this  case  my  most  careful  consideration 
I  feel  constrained  to  follow  the  general  practice  of  this  Court 
as  laid  down  in  15  P.  R.  1301  (1)  and  consistently  adhered  to 
up  to  the  present  time. 

In  coming  to  this  conclusion  I  have  taken  into  considera 
tion  the  fact  that  not  only  has  the  petitioner  another  remedy 
open  to  him  but  that  he  has  already  availed  himself  of  this 
remedy  and  has  instituted  a  suit  for  the  property  in  question. 

I  accordingly  dismiss  this  petition  but  in  the  circumstances 
leave  the  parties  to  besr  their  own  costs  in  this  Court. 

Revision  dismissed. 


No.  73. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr.  Justice 

Shadi  Lai. 

GHULAM  DASTGIR— (Defendant)— APPELLANT, 

Versus 

TEJA  SINGH— (Plaintiff)— RANDHIR  SINGH- 
(Defendant)  -RESPONDENTS. 
Civil  Appeal  No.  1613  of  1916. 

Bcnami  transaction— property  purchased  by  father  in  the  name  of  his 
?un—saleby  son  to  a  third  party — estoppel— when  vendee  has  indications  of 
doubt  in  sons  title. 

Held,  that  where  a  father,  whether  Hindu  or  Mtihammadan,  purchases  a 
property  in  the  name  of  one  of  his  sons  the  ordinary  presumption  is  that 
it  is  a  btnami  transaction  and  not  that  it  U  an  advancement  in  favour  of  that 
son, 

(1)  15  P.  R,  1901  (Joti  Hal  v.  Coates). 
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6  Moo.  I.  A.  53  (P.  C.)  (1),  13  Moo.  I   A.  232   (P.  C.)   (2)   and   13  W. 

R.  1  (P.  C),  (3),  referred  to. 

Held  also,  that  the  following  facts  proved  in  this  case  showed  that  the 
purchase  deed  of  the  site  in  the  name  of  the  son  was  in  reality  benami,  vie. 

(1)  that  the  father  supplied  the  purchase  money  of  the  site  ; 

(2)  that  he  was  in  possession  of  the  title  deed  and  has  produced  it ; 

(3)  that  he  was  in  possession  of  the  properly ; 

(4)  that  he  erected  a  building  on  it  at  his  own  expense  ; 

(5)  that  he  received  rent  for  part  of  the  building. 

Held  further,  that  as  the  vendee  from  the  son  had  various  indications 
which  should  have  led  him  to  make  inquiries  into  his  vendor's  title  and 
received  moreover  direct  notice  of  the  father's  claim  at  the  time  when  the 
deed  was  presented  for  registration,  he  could  not  urge  that  the  father  was 
estopped  by  his  conduct  fioin  setting  up  a  title  as  against  him. 

I.  L.  R.  22  Cal.  909  (919)  (P.  C.)  (4),  referred  to. 

hirst  Appeal  from  the  decree  of  D.  Johnstone,  Esquire.  Senior 
Subordinate  Judge,  Lahore,  dated  the  2.W  May  1916. 

Fazl-i-Hussain,  for  Appellant. 

Muhammad  Srafi  and  Uari  Chand,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by  — 
19th  Fob  1018.  Scott-Smith,  J.— On   the    9th   of  March    191  i,    Randhir 

Singh,  defendant  No.  2,  sold  a  house  situate  in  Gawal  Mandi, 
Lahore,  to  Ghulam  Dastgir,  defendant  No.  1.  Plaintiff  Sardar 
Teja  Singh,  who  is  the  father  of  Randhir  Singh,  brought  the 
suit  out  of  which  the  present  appeal  arises  for  a  declaration  to 
the  effect  that  the  house  in  question  was  his  sole  property  and 
that  the  defendants  had  no  title  thereto.  The  site  upon  which 
the  house  is  built  was  purchased  from  one  Kauhava  Lai  in  the 
name  of  Randhir  Singh  by  a  sale  deed  dated  29th  of  June  1908 
but  plaintiff  contends  that  the  deed  was  executed  benami  in 
his  son's  name,  he  himself  being  the  real  purchaser.  He  also 
contends  that  the  house  was  built  with  funds  supplied  by  him 
and  that  it  was  not  built  for  bis  sou.  The  vendee,  on  the 
other  hand,  contends  that  the  plaintiff  bought  the  site  and  built 
the  house  on  it  as  a  gift  to  Randhir  Singh  and  that  the  latter 
made  a  valid  sale  to  him.  On  the  pleadings  of  the  parties 
nine  issues  were  framed  which  will  bo  found  in  the  judgment 
at  page  282  of    the   paper   book.     The   lowet    Court    has  di»- 

(l)  (1854)  G  Moo.  I  A.  53  (P.  C.)  (Gopcekrist  v.  Gungapersaud). 
1 2)  (1869)  UMoo.l.   A.  232  (P.  C.)   (MoJric  Sayyud   i'^liur  All  r. 
Mufsamwat  Bebee  Ultaf  Falima). 

(3)  (18G9)  13  W.   R.   1   (P.  C.)    (Sayyud  UJiur   Ali   v.   Bebee    lltaf 

Fatima). 

(4)  (1895)  /.  L.  R.  22  Cal.  909  (919^  (P.  C)  (Mahomed Mvzufjer  Uossem 

v.  Kishori  Mchun  Roy}. 
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cussed  all  these  issues,  hut  it  is  not  necessary  for  us  to  refer  to 
all  of  thetu.  It  will  be  sufficient  to  note  that  the  Court  found 
that  the  plaintiff  was  in  possession  of  the  house  at  the  time  of 
the  institution  of  the  suit,  that  the  site  was  purchased  by  the 
plaintiff  and  the  house  was  built  by  him,  and  that  the  uanie  of 
defendant  No.  2  was  entered  benami  in  the  sale  deed  of  1908  ; 
that  the  plaintiff  never  made  a  gift  of  the  site  and  the  house  to 
his  son  and  that  he  is  not  estopped  from  alleging  that  the  sale 
was  benami  It  further  held  that  defendant  is  not  entitled  to 
any  equitable  relief  in  consideration  of  the  sum  paid  by  him 
to  Randhir  Singh.  On  these  findings  plaintiff's  suit  was 
decreed,  and  Ghulam  Dastgir  has  appealed  to  this  Court. 

The  first  point  taken  up  by  Mr  Fazli-Hussain,  Advo- 
cate on  behalf  of  the  appellant,  was  that  the  plaintiff  had  given 
no  satisfactory  explanation  as  to  why  he  had  got  Randhir 
Singh's  name  entered  in  the  sale  deed  of  1908  if  he  did  not 
intend  him  to  be  the  owner  of  the  property  sold  thereby.  It  is 
true  that  plaintiff  has  not  satisfactorily  explained  this.  At  the 
time  of  the  sale  in  1908  he  was  an  Inspector  of  Police  serving 
in  the  Ferozepore  District,  and  the  reason  which  he  gives  for 
not  getting  his  own  name  entered  in  the  sale  deed  is  that 
he  was  abseut  in  another  district  and  could  not  conveniently 
appear  at  the  time  of  registration  and  therefore  sent  Randhir 
Singh  to  appear  instead  of  him.  This  is  not  very  satisfactory 
because  at  the  time  of  registration  there  is  no  necessity  for  the 
veudee  to  be  present  before  the  Sub-Registrar.  It  is  further- 
pointed  oat  that  in  the  notice  which  plaintiff  had  inserted  in 
the  Paisa  Akhbar  on  the  13th  of  March  1914  (see  page  23  of  the 
paper  book)  he  stated  that  the  deed  was  registered  in  his  son's 
name  through  a  mistake  or  owing  to  some  other  reason.  In 
other  words,  he  did  not  then  give  the  reason  which  he  now 
assigns.  At  the  time  of  registration  Jaumeja  Singh,  the 
brother  of  the  plaintiff,  appeared  as  guardian  of  Randhir  Singh, 
who  was  a  minor,  and  counsel  for  the  appellant  has  commented 
on  the  fact  that  Jaumeja  Singh  has  not  been  examined  as  a 
witness  in  order  to  ascertain  what  was  the  real  reason  why 
Randhir  Singh's  name  was  entered  in  the  deed.  For  plaintiff 
it  is  explained  that  he  is  not  on  good  terms  with  his  brother 
and  this  is  borne  out  by  the  evidence  of  Khalifa  Kakumat  Rni, 
see  page  27-A  line  18  of  the  paper  book  In  our  opinion  this 
question  as  to  why  plaintiff  got  Randhir  Singh's  name  en- 
tered in  the  deed  instead  of  his  own  is  not  of  very  much  impor- 
tance. It  is  a  practice  in  this  country  for  a  man  buying  pro- 
erty  to   get   the   name   of  his  wife  or  of  his  son  entered  in  the 
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deed  instead  of  his  own.  Plaintiff  may  have  had  no  particular 
reason  for  getting  his  son's  name  entered,  or  he  may  have  had 
various  reasons  which  he  did  not  wish  to  state  in  Court.  On 
the  other  Land,  it  is  urged  on  behalf  of  the  respondents  that 
the  defendant-appellant  has  not  explained  why  Sardar  Teja 
Singh  should  have  treated  his  son  Randhir  Singh  in  such  a 
very  liberal  fashion.  He  has  got  four  other  sons  and  to  none 
of  them  has  he  made  a  gift  of  this  sort.  The  only  explanation 
suggested  is  that  Randhir  Singh  has  got  a  defect  in  one  of  his 
legs  or  is  clubfooted,  and  that  on  this  account  Teja  Singh  wished 
to  provide  for  him.  We  do  not  however  think  that  this  was 
any  sufficient  reason  for  such  a  provision  being  made  for  him. 
Randhir  Singh  has  appeared  before  us  and  told  us  that  he  is 
at  present  employed  as  a  clerk  in  the  Municipal  Office  on  a 
salary  of  Rs.  22  a  mouth.  It  is  therefore  clear  that  he  has 
been  educated  and  is  fit  to  earn  his  own  living,  and  we  do  not 
consider  that  the  fact  that  plaintiff  1ihb  not  given  a  very  satis- 
factory explanation  as  to  why  he  caused  Randhir  Singh's  name 
to  be  entered  in  the  deed  of  sale  of  the  site  is  very  material  to 
show  that  the  plaintiff  intended  the  property  purchased  to 
belong  to  his  son. 

Another  part  of  defendant  appellant's  case  was  that  there 
was  a  stone  tablet  let  into  the  house,  on  which  was  engraved 
the  name  of  Randhir  Singh,  the  contention  being  that  this 
shows  that  the  house  belonged  to  him.  The  evidence  on  this 
point  has  been    discussed   in  detail  by  the    lower  Court.     It  did 

not  consider  it  to  be  very  strong,  some  of  the    witnesses  for 

instance  Dr.  Amir  Shah  (D.  W.  18),  appear  to  ba  men  of  posi- 
tion and  respectability  and  we  hardly  think  there  are  sufficient 
reasons  for  rejecting  their  evidence.  At  the  same  time, 
Dr.  Amir  Shah  has  stated  that  he  himself  has  built  a  house  which 
bears  a  tablet  with  his  son's  name  upon  it  but  that  the  house 
belongs  to  himself  and  not  to  his  son.  This  shows  that  the 
mere  fact  that  a  man  has  built  a  house  and  put  his  son's  name 
on  a  tablet  in  it  does  not  signify  that  the  house  belongs  to  the 
son.  Oar  conclusion  then  is  that  there  may  have  been  a  tablet 
bearing  Randhir  Singh's  name  in  the  house  in  dispute,  but 
even  if  there  was  it  would  not  necessarily  show  that  the  house 
was  his  propel  ty. 

Now  we  have  it  clearly  shown  that  the  site  was  bought 
with  the  plaintiff*  mouey  ami  that  the  house  thereon  was  con- 
structed out  of  funds  supplied  by  him.  Moreover,  all  the 
correspondence  relating  t<j  the   house   with   the    Lahore    Muni- 
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cipal  Committee  was  conducted  by  or  on  behalf  of  the  plaintiff 
himself.  Mr,  Shaft  on  behalf  of  the  respondents  argues  that  these 
facts  having  been  proved  there  is  no  presumption  that  the  site 
and  house  belonged  to  Randhir  Singh-  He  referred  inter  alia  to 
the  following  authorities  ;  VI  Moore's  Indian  Appeals,  page  53 
(1)  wherein  it  was  held  by  the  Privy  Council  that  where  a 
purchase  of  real  estate  is  made  by  a  Hindu  in  the  name  of  one 
of  his  sons,  the  presumption  of  the  Hindu  Law  is  in  favour  of 
its  being  a  benami  purchase  and  the  burden  of  proof  lies  on  the 
party  in  whose  name  it  was  purchased  to  prove  that  he  was 
solely  entitled  to  the  legal  and  beneficial  interest  in  such 
purchased  estate.     % 

XIII  Moore's  Indian  Appeals,  page  232  (2),  in  which  the 
Privy  Council  held  that  the  principle  with  respect  to  benami 
purchases  between  Hindus  laid  down  in  VI  Moore's  Indian 
Appeals,  page  53  (1),  is  equally  app'icable  to  similar  trans- 
actions between  Mnhammadans 

In  XIII  Sutherland's  Weekly  Reporter,  Privy  Council 
Rulings,  page  1  (3),  it  was  held  that  the  real  criterion  in  such 
a  case  as  the  present  is  to  consider  from  what  source  the  pur- 
chase money  comes  ;  that  the  presumption  is,  that  a  purchase 
made  with  the  money  of  A,  in  the  name  of  B,  is  for  the  benefit 
of  A  ;  and  it  cannot  be  presumed  from  the  purchase  by  the 
father,  whether  a  Muhammadan  or  Hindu,  in  the  name  of  his 
son  that  there  was  an  advancement  in  favour  of  that  son. 

Counsel  not  only  relies  strongly  upon  the  above  rulings, 
but  also  upon  the  following  facts,  which  according  to  him  con- 
clusively prove  that  the  plaintiff  is  the  owner  of  the  property 
in  dispute. 

(1).     Plaintiff  supplied  the  purchase  money  of  the  site. 

(2).  He  is  in  possession  of  the  title  deed  and  has  pro- 
duced it. 

(3)      He  is  in  possession  of  the  property. 

(4).     He  erected  the  building  at  his  own  expense. 

(5).  He  has  received  rent  from  the  police  authorities  for 
part  of  the  building  rented  to  Khan  Bahadur  Sufaid  Ullah 
Khan,  Inspector  of  Police. 


(1)  (1854)  6  Moo.  I.  A.  53  (P.  C.)  [Qopeekrist  v  Gungapersaud). 

(2)  (1869)  13  Moo.  I.  A.  232   (P.   C.)   [Mouhie    Sayyud  Uzhur  All   v. 

Atumtammat  Bebee  Ultaf  Fatima). 

(3)  (1869)  13   IV.  R    1    (P.   C.)  {Sayyud  Uzhur  Ali  v.   Bebee  Ultaf 

Fatima). 
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The  receipts  for  rent  have  been  signed  either  by  or  on 
behalf  of  Sardar  Teja  Singh-  There  is  some  oral  evidence 
that  plaintiff  stated  to  certain  persons  that  he  had  given  the 
house  to  Randhir  Singh,  but  in  our  opinion  this  oral  evidence 
is  not  of  much  value  and  certainly  does  not  outweigh  all  the 
other  evidence  which  goes  to  show  that  plaintiff  is  himself  the 
owner  of  the  property.  Beyond  the  fact  that  the  deed  of  sale 
of  the  site  is  in  the  name  of  Randhir  Singh,  there  is  very  little 
evidence  to  show  that  he  is  really  the  owner.  No  doubt,  he 
sometimes  realised  l'ent  of  the  house  but  his  father,  the  plaintiff, 
may  very  easily  have  allowed  him  to  do  this  either  as  his 
agent  or  that  he  might  be  able  to  maintain  himself. 

The  next  point  urged  by  Mr.  Fazl-i-Hussain  on  behalf  of 
the  appellant  was  that  even  if  plaintiff  was  the  owner  of  the 
house  he  had  allowed  it  to  be  considered  that  Randhir  Singh 
was  the  owner  and  he  was  theiefore  now  estopped  from  denying 
the  fact.  He  referred  to  /.  L.  B.  XXII  Oal  page  909,  at 
page  919  (1),  where  the  following  passage  taken  from  a  former 
judgment  of  the  Privy  Council  occurs. 

"  It  is  a  principle  of  natural  equity,  which  must  be  uni- 
versally applicable,  that  where  one  man  allows  another  to  hold 
himself  out  as  the  owner  of  an  estate,  and  a  third  person  pur- 
chases it  for  value  from  the  apparent  owner  in  the  belief  that 
he  is  the  real  owner,  the  man  who  so  allows  the  other  to  hold 
himself  out  shall  not  be  permitted  to  recover  upon  his  secret 
title,  unless  he  can  overthrow  that  of  the  purchaser  by  showing 
either  that  he  had  tlir  ct  notice,  or  something  which  amounts 
to  constructive  notice,  of  the  real  title,  or  that  there  existed 
circumstances  which  ought  to  have  put  him  upon  an  enquiry 
that,  if  prosecuted,  would  have  led  to  a  discovery  of  it." 

Mr.  Shaft"  on  behalf  of  the  respondents  also  relies  upon  the 
concluding  portion  of  this  passage,  for  he  urges  that  Ghulam 
Dastgir  had  notice  of  plaintiff's  title,  or,  at  all  events,  that 
circumstances  existed  which  ought  to  have  put  him  upon  an 
enquiry  that,  if  prosecuted,  would  have  led  to  a  discovery  of  it. 
In  (his  connection  he  has  referred  to  the  agreement  dated  4th 
of  March  1914  entered  into  between  Randhir  Singh  and  Ghulam 
Dastgir,  which  is  marked  as  exhibit  D- 1 0  and  printed  at  page  'J17 
of  the  paper  book.  This  was  an  agreement  for  sale  entered 
into  a  few  days  before  Randhir  Singh  sold  the  house  in  dis- 
pute   to     defendant-appellant       It  shows  that   the  purchaser 


[1;  (1895)  I.  L.  R.  22  Cal.  909  (919)  (P.  C.)  (Mahomed  Mozuffer  llossein 
V.  Ki*hf>ri  Mohun  Roy.) 
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was  to  retain  Rs.  8,000  out  of  the  purchase  money,  ia  case  any 
body  set  up  a  dispute  in  regard  to  the  house,  the  said  sum  to 
be  paid  after  the  settlement  of  such  dispute,  and  after  the 
deduction  of  any  debt  which  might  be  proved  to  be  a  charge 
on  the  house  sold.  Counsel  also  refers  to  a  corresponding  clause 
in  the  sale  deed  itself  which  will  be  found  at  the  top  of  page  219 
of  the  paper  book  which  is  as  follows  : — 

"  If  any  body  sets  up  any  dispute  with  regard  to  owner- 
ship of  the  house  and  the  site  sold,  I.  the  vendor,  shall  be  res- 
ponsible and  answerable  to  defend  that  dispute". 

He  draws  special  attention  to  the  fact  that  the  house  and 
the  site  were  separately  mentioned.  He  also  refers  to  the  letter 
(exhibit  D-4)  dated  15th  February  1914  (page  211  of  the  paper 
book)  written  by  Randhir  Singh  to  Ghulam  Dastgir.  The  por- 
tion to  which  he  draws  attention  is  as  follows  :  - 

"As  regards  the  conversation  regarding  sale  of  the  house 
which  took  place  between  you  and  me  through  Sheikh  Hussain 
Bakhsh,  from  whom  I  came  to  know  that  you  want  to  enquire 
about  my  age  and  the  original  owner  of  the  house,  I  can  assure 
you  that  I  am  22  years  old  and  that  the  house  is  my  property, 
I  purchased  the  site  of  that  house,  filed  a  plan  thereof,  and  got 
it  constructed." 

Counsel  urges  strongly  that  these  documents  show  that 
Ghulam  Dastgir  knew  that  he  was  purchasing  a  doubtful  title  and 
anticipated  some  dispute.  Also  that  he  was  not  sure  whether 
Randhir  Singh  was  of  full  age  and  competent  to  contract.  It  is 
urged  that  he  should  have  mad3  some  enquiries  from  the 
vendor's  father  Sardar  Teja  Singh,  we  are  inclined  to  agree 
with  counsel  that  the  above  facts  show  that  Ghulam  Dastgir 
was  not  quite  certain  of  Randhir  Singh's  title  and  of  his  com- 
petency to  make  a  valid  contract  and  we  think  defendant  cer- 
tainly should  have  made  farther  enquiries  and  specially  should 
have  enquired  from  Sardar  Teja  Singh  who  could  have  given 
him  all  information  on  the  point.  Iu  addition  to  the  above, 
counsel  refers  to  the  petition  which  Sardar  Teja  Singh  presented 
to  the  Sub-Registrar,  Lahore,  on  the  11th  of  December  1913, 
which  is  marked  as  exhibit  P-15  and  is  printed  at  page  16  of 
the  paper  book.     In  this  Sardar  Teja  Singh  states  : — 

"  I  being  a  Government  employee,  purchased  a  plot  of  land 
in  the  name  of  my  son,  rlandhir  Singh,  I  have  constructed  a 
building  thereon  by  spending  a  great  deal  of  money.  Now  my 
son,  Randhir,  has  fallen  under  the  clutches  of  certain    Sahukars 
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of  Lahore,  whose  profession  is  to  secure  deeds  for  considerable 
amounts  on  payment  of  only  small  sums.  He  intends  to  sell  or 
mortgage  the  kathi  at  the  instance  of  Sahukars,  brokers  and 
immoral  persons,  but  he  bas  no  power  to  mortgage  or  sell  it. 
I  want  tbat  he  should  not  be  >ible  to  take  such  action  without 
ruy  knowledge,  I  therefore  pray  that  at  the  time  of  present- 
ation of  any  deed  executed  by  Randhir  Singh,  my  son,  in  res- 
pect of  the  said  hot  hi  intimation  in  this  respect  may  be  given 
to  mc." 

Acting  upon  this  petition  the  Sub-Registrar  Lala  Amar 
Nath  warned  the  defendants  at  the  time  when  they  presented 
the  deed  for  registration  (see  his  evidence  in  this  respect 
printed  at  page  248  of  the.  paper  book).  This  gentleman's 
evidence  has  not  been  questioned  by  counsel  for  the  appellant, 
and  we  see  absolutely  no  reason  for  not  accepting  it.  It  shows 
that  Ghulam  Daslgir  had  direct  notice  of  Teja  Singh's  claim 
to  the  house  which  he  therefore  purchased  with  his  eyes  open. 
Under  the  circumstances,  we  consider  that  plaintiff  is  not 
estopped  fro  in  denying  Randhir  Singh's  title  to  the  house  and 
that  no  equities  arise  in  favour  of  Ghulam  Dastgir.  Mr.  Fazl-i- 
Hussaiu  says  that  his  client  has  paid  large  sums  of  money  to 
Randhir  Singh  out  of  the  purchase  money,  namely, 

Rs.  2,003  earnest  money  ; 

Rs  1,000  before  the  Sub-Registrar  on  the  19th  of  March 
1914  ; 

Rs.  1,900  id  cash  paid  on  the  1st  of  April  1914  ; 

Rs.  5,1-J7  paid  to  Ramon  Shah,  a  creditor  of  Raudhir 
Singh  on  the  1st  May  1914; 

Rs.  100  paid  to  the  vendor  on  the  !  lth  May  1914  ;  and 

Rs.  1,762  paid  to  him  on  the  17 Lh  of  June  1914. 

Now  the  summons  in  the  preseut  case  was  served  upon 
Ghulam  Dastgir  on  the  29th  April  1914  and  we  think  it 
extremely  improbable  that  he  was  so  impradeut  as  to  pay  Dearly 
Rs.  7,000  thereafter  either  to  the  vendor  or  to  the  vendor's 
creditor.     If,  however,    he    did    so  he  did  it  with  his  eyes  open 

I  and  in  full  know  lege  of  the  vendor's  defective  title,  and  he  is 
not  entitled  to  compensation  from  Sirdar  Tojt  Singh,  the  real 
owner  of  the  property. 

We  therefore  hold  that  the  plaintiff's  claim  his  been 
rightly  decreed  by  tho  lower  Court  and  we  dismiss  the  appeal 
with  costs 

Appeal  di  emitted 
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No.  74. 

Before  Hon.  Mr.  Justice  Scott-S 'inith  and  Hon.  Mr. 
Justice  LeRossignol. 

MUHAMMAD  MIR  and  others  — (Plaintiffs)— 
APPELLANTS. 

Versus 

FAIZUL  HASSAN  and  othbbs— (Defendants)— - 
RESPONDENTS. 

Civil  Appeal  No.  1382  of  1913. 

Preemption-sale  of  a  house  with  separate  agreement  for  reconveyance — 
nature  of  transaction  as  between  the  parties  and  as  between  the  vendor  and  the 
pre-emptor. 

On  J3th  July  1911  plaintiff,  Mussammat  N.  B.  purchased  a  stamp  paper 
which  was  endorsed  by  the. stamp  vendor  as  required  fcr  a  deed  of  con- 
ditional sale.  On  14th.  July  a  deed  of  sale  was  executed  on  the  paper  by 
Mussammat  N.  B.  in  favour  of  M.  H.  a  relative  of  hers.  The  deed  contained  a 
distinct  stipulation  that  the  sale  was  an  out  and  out  one  and  that  there  is  no 
agreement  to  reconvey  the  property.  On  15th  July  this  deed  was  registered 
and  on  the  same  day  the  vendee  purchased  another  stamp  paper  on  which  he 
executed  an  agreement  to  reconvey  the  property  sold  by  the  deed  of  14th 
idem  provided  Mussammat  N.  B.  re-paid  the  purchase  money,  &c.  This  agree- 
ment to  reconvey  was  registered  on  the  17th  July  1911.  On  6th  July  1912 
one  F.  H.  instituted  a  suit  for  pre-emption  and  on  12th  idem  Mussammat 
N.  B.  sued  for  possession  in  terms  of  the  agreement  of  15th  July  1911. 

Held,  that  as  between  the  pre-emptor  and  Mussammat  N.  B.  the 
transaction  embodied  in  the  deed  of  Uth  July  1911  was  an  out  and  out  sale 
and  no  oral  evidence  of  a  contemporaneous  oral  agreement  varying  the 
terms  of  the  sale  deed  was  admissible  and  that  the  latter's  suit  must  con- 
sequently be  dismissed. 

22  Indian  Cases  1  (1),  I.  L.  R.  12  .1//.  387  (P.  C.)  (2),  I.  L.  R.  3  All.  369 
(F.  B.)  (3)  and  /.  L.  R.  22  All.  149  (P.  C.)  (4),  distinguished. 

Semble,  that  if  the  litigation  had  been  solely  between  the  vendor  and 
the  vendee  the  Court  might  have  held  that  the  two  transactions  taken  together 
amounted  merely  to  a  conditional  sale  or  to  an  English  mortgage. 

Second  appeal  from  the  decree    of  S.  Clifford,  Esquire,  Additional 
Divisional  Judge,  Delhi,  dated  thi  26(h  March  1913. 
Muhammad  Iqbal,  for  Appellants. 
Fazl-i-Hussain,  for  Respondents. 
The  judgment  of  the  Court  was  delivered  by — 

(1)  (1913)  22  Indian  Cases  4  (Palanippan  v.  Subbaraya  Gounden). 
i2)  (1890;  I.  L.  R.  12  All.  387  (P.  C.)  (Bhagwan  Sahai  v.  BhagwanDin). 
(3)  (1880)  I.  L.  R.  3  All.  369  (F.  B.)  {Ram  Suran  Lai  v.  Amirta  Kuar). 
(*)  (1899)  7.  L.  R.  22  All.  1  49  (P.  C.)  (Bal  Kishan  Das  v.  Legge). 
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20th  Feb.  1918.  LeRoss-CxNOL,  J.— On  the   13th  of  July   1911  Nasir  Shah, 

son  of  the   original   plaintiff    Mussammat   Nasira  Begam,  pur- 
chased a  stamp  paper  on  -which  the  endorsement  by  the  stamp 
vendor  is  to  the  effect  that  the  paper  is  to  be  used   for  engros- 
sing a  deed  of  conditional  sale      On  the  14th  of  July   1911   a 
deed   of  sale    was  executed  by   Mussammat  Nasira   Begam  in 
favour  of  Mumtaz  Hussnin,  her  relation.     The  deed  contains  a 
distinct  stipulation  that  the  sale  is  an  out  and  out  one  and  that 
there  is  no  agreement   to    reconvey  the  property.     This  stipu- 
lation was  entered  in  the  deed  apparently  to  meet  any  objection 
that  might  have  been  based  on  the  stamp  vendor's  endorsement. 
The  deed  of  sale  was  registered  on  the  loth  of  Jaly  1911  and 
on  the  same  day,,  the  vendee  purchased  another  stamp  paper  on 
which  he  executed  an  agreement  to  reconvey  the  property  sold 
by   the   deed  of  sale  of  the   14th   of  July  1911  to  Mussammat 
Nasira  Begam  provided  that   she  repaid    the   purchase   money 
together    with   the   price    of   improvements   within   two  years. 
This  agreement  to  renonvey  was  registered  on  the  17th  of   July 
1911.     On  the  6th  of  July  1912  Faiznl    Hassan,   the   maternal 
uncle  of  the  vendee,  instituted  a  suit  for  pre-emption  whilst  on 
the    12th  of  July  1912,   Mussammat  Nasira  Begam,  the  plaintiff 
in   this    case,  instituted   a    suit    for  possession  of  the  house  in 
terms  of  the  agreement  executed  by  Mumtaz    Hussain  on  the 
15th  of  July  1911.     Mussammat  Nasira  Begam  succeeded  in  the 
first  Court,  but   the   learned   Additional    Divisional   Judge    on 
appeal  dismissed  her  suit  and  gave    Faizul  Hassan  a   decree  for 
possession  by  pre-emption  of  the  property   sold,    holding    that 
the  sale  of  the    14th  of  July  1911  was  an  out  and  out  sale  and 
that  the  pre-emptor  is  not  bound  by  the  subsequent  agreement 
entered  into  by  the  vendee  to  reconvey  the  property  under  cer- 
tain conditions  and  within  a  certain  time  to  the  vendor. 

Mussammat  Nasira  Begam  has  come  to  this  Court  on  second 
appeal  and  it  has  been  argued  before  us  that  as  the  interval  of 
time  between  the  deed  of  sale  and  the  agreement  to  reconvey 
was  only  one  day,  the  transactions  should  be  considered  as  one 
only  and  consequently  the  transaction  amounted  to  a  mortgage 
and  no  right  of  pre-emption  accrued.  The  following  cases  have 
been  cited  before  us  :-XXII  I.  C.  page  4  ( I )  ;  I.  L.  R  XII  All. 
387  (2) ;  I.  L.B.  Ill  All.  369  (3);  and  J.  L.  Ii,  XXII  All. 
149  (4).     These   cases,   however,    aie   not   of  great   value   in 


(1)  (19131  22  Indian  Cases  4  (Palanippan  v.  Subbaraya  Goundcn). 

(2)  (1890)  I.  L.  R.  12  AM. 387  (P.  C.)  (Bhagwan  Salmi  v.  Bhagwan  Din). 

(3)  (1880)  I.  L.  R.  3  All.  369  <F.  B.)  (Ram  Saran  Lai  v  Amirta  Kuar). 

(4)  (1899)  7.  L.  R.  22  All.  Ill)  (I1.  C)  (Balkishan  Das  v.  Legge). 
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connection  with  this  case,  for  in  them  the  relation  of  the 
vendor  and  the  vendee  or  the  mortgagor  and  mortgagee  is 
considered.  In  this  case  the  position  of  a  third  party,  viz., 
the  pre-emptor,  has  to  he  considered  and  that  circumstance 
distinguishes  this  case  from  those  cited.  It  would  appear 
that  the  original  intention  of  the  parties  was  to  execute  a 
deed  of  conditional  sale,  but  we  are  not  concerned  with  the 
original  intention  of  the  parties  but  only  with  the  intention  of 
the  parties  at  the  time  when  the  deed  of  sale  was  executed. 
At  that  time  the  parties  had  resolved  to  abandon  their  original 
intention  and  clearly  determined,  for  reasons  best  known  to 
themselves,  on  the  execution  of  an  out  and  out  sale.  It  is  no 
doubt  true  that  at  that  time  the  agreement  to  reconvey  was 
in  contemplation,  but  we  are  unable  to  receive  any  oral  evi- 
dence as  to  a  contemporaneous  oral  agreement  varying  the 
terms  of  the  sale-deed,  for  such  evidence  is  barred  by 
section  92  of  the  Indian  Evidence  Act.  Asa  fact  the  sale  deed 
executed  on  the  14th  of  July  1911  was  an  out  and  out  sale  in 
express  terms  and  as  soon  as  that  sale  was  completed  the  right 
of  pre-emption  accrued.  Had  the  litigation  lain  solely  between 
the  vendor  and  the  vendee  we  might  have  hold  that  the  two 
transactions  taken  together  amounted  merely  to  a  conditional 
sale  or,  perhaps,  to  an  English  mortgage,  but  we  find  that  on 
the  14th  of  July  1911  an  absolute  sale  was  accepted  by  the 
vendor  and  the  vendee  and  that  transaction  opened  the  door 
to  pre-emption.  In  this  view  we  agree  with  the  learned  Ad- 
ditional Divisional  Judge  that  the  sale  from  the  pre-emptor's 
point  of  view  was  a  sale  absolute  and  he  is  entitled  to  his 
decree. 

We  dismiss  the  appeal,  but  in  the    peculiar   circumstances 
of  the  cuse  we  leave  the  parties  to  bear  their  own  costs. 

Appeal  dismissed. 


No.   75. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr.  Justict 

LeRossignol. 

MUHAMMAD  BAKHSH  -(Plaintiff)— APPELLANT, 

Versus 

NAWAZISH  ALI- (Defendant)— RESPONDENT. 

Civil  Appeal  No,  451  of  1915. 

Custom— Succession  — Kanjars — whether  brothel-keeper  succeeds  to  pro- 
perty of  Naucois— immoral  custom. 
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Held,  that  a  custom  by  which  a  brothel-keeper  succeeds  to  the  property 
of  a  Nauchi  or  slave  kept  for  the  purpose  of  prostitution  could  by  reason  of 
its  immorality  have  no  legal  force. 

First  appeal  from  the  decree  of  T.  P.  Ellis,  Esquire,  District 
Judge,  Lahore,  dated  the  )6th  January  1913. 

Appellant,  in  person. 

Sheo  Narain  and  Manohar  Lai,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

2bth  Feb.  1918.  LkRossigxol,  J.— In  February   1908    Mussammat    Jhandi, 

a  prostitute,  mortgaged  the  property  in  dispute  to  the  defen- 
dant in  this  case,  and  the  plaintiff  who  is  a  brothel-keeper 
claims  possession  of  the  property  on  the  ground  that  Mussam- 
mat  Jhandi  had  no  power  to  make  the  mortgage  and  that  she 
made  it  without  necessity.  In  the  alternative  he  claims  to 
pre-empt. 

The  learned  District  Judge  has  dismissed  plaintiff's  claim 
with  costs  holding  that  no  right  of  pre-emption  accrues  in 
respect  of  the  mortgage,  that  the  property  in  dispute  was 
originally  acquired  by  one  Mussammat  Matti  and  by  her 
transferred  to  Muss  ainmat  Jhandi.  Further  that  plaintiff  has 
not  established  that  he  is  a  legitimate  descendant  of  Rahman 
through  whom  the  plaintiff  claims  to  succeed,  that  Mussam- 
mat  Jhandi  acquired  an  absolute  interest  in  the  property  either 
by  gift  or  by  succession  ;  that  even  on  plaintiff's  oivn  showing 
Mussammat  Jhandi  had  power  to  mortgage  for  necessity  ;  and 
that  consideration  and  neco^sity  for  the  mortgage  had  been 
fully  established. 

The  property  in  dispute  is  situate  on  a  plot  of  land  which 
was  taken  in  mortgage  by  Mussammat  Matti,  the  daughter  of 
Mussammat  Fatti,  whose  relationship  with  the  plaintiff  will 
be  found  from  the  genealogical  tree  propounded  by  the 
plaintiff  which  is  printed  in  the  body  of  the  lower  Court's 
judgment.  From  that  genealogical  tree  it  will  appear  that 
Rahman  had  two  wives,  but  bearing  in  mind  that  Kahman 
was  a  Kanjar,  we  hold  it  necessary  for  the  plaintiff  to  prove 
that  Mussammat  Rahmati  was  indeed  the  legal  wife  of  Rahman, 
and  in  view  of  the  fact  that  the  general  presumptions  which 
obtain  in  the  case  of  ordinary  people  do  not  hold  ^ood  in  the 
case  of  Kanjars,  who  are  prostitu'es  and  bullies,  we  are  unable 
to  hold  it  proved  that  the  plaintiff  is»  the  legitimate  great- 
grand-son  of  Rahman.  Consequently  his  claim  to  succeed  as 
a  relative  of  Mussammat  Matti  falls  to  the  ground. 
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The  plaintiff  has  advanced  another  ground  why  he  should 
succeed.  In  that  he  alleges  that  on  the  death  of  Mussammat 
Matti,  Mussammat  Mamo,  a  Nauehi  or  slave  kept  for  the 
purpose  of  prostitution,  was  allowed  to  remain  in  possession  of 
the  property  in  suit,  and  that  he  as  a  brothel-keeper  is  by 
custom  entitled  to  succeed  to  the  property  left  by  the  deceased 
Nauchi.  This  custom  has  not  been  proved,  but  the  matter 
need  not  delay  us,  for  such  a  custom  even  if  proved  could  have 
no  legal  effect,  for  if  recognized  as  binding  it  would  have  the 
effect  of  encouraging  brothel-keeping.  Such  a  custom  by 
reason  of  its  immorality  would  have  no  legal  force. 

f  Tho  remainder  of  tho  judgment  is  not  required  for  the  purposes  of  this 
report.— Ed.  ] 

Appeal  dismissed. 


No.  76. 

Before  Hon.  Mr.  Justice  LeRussiynol. 
KAMAN— (Plaintiff)— PETITIONER, 

Verms 

UMRA,  etc.- (Defendants)— RESPONDENTS. 

Civil  Revision  No.  896  of  1917. 

Indian  Limitation  Act,  IX  of  1908,  articles  137,  138  and  112  —  suit  by 
purchaser  of  a  bare  site  of  which  he  mas  dispossessed  two  years  before  suit — 
symbolical  possession. 

Plaintiil  sued  in  March  1916  for  possession  of  a  bare  site  on  the  allega- 
tion that  he  purchased  it  in  July  1902  and  took  possession  in  October  1901 
and  that  two  years  before  suit  defendants  had  dispossessed  him. 

Held,  that  as  the  property  was  a  bare  site  plaintiff's    symbolical   posses- 
sion was  equivalent  to  actual    possession  and   that   therefore  the   suit   was 
prima  facie  govcrnod  by  Article  112  of  iho  Limitation  Act,  and  not  Articles' 
137  or  138,  and  that  defendants  could  defeat   the  claim    only  by   shewing 
adverse  possession  of  more  than  12  years. 

Revision  from  the  order  of  Sardar  Sahib  Baba  Mihan  Singh  Bedi, 
Senior  Subordinate  Judge,  Jullundur,  dated  the  3rd  May  1917. 
Harcharau  Das  Bhalla,  for  Petitioner. 
Chaman  Lai  Gulati,  for  Respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  :— 

LeRossignol,  J.— On  the    following   facts    alleged   by  the    2bth  Feb  19)8 
plaintiff,  viz.,  that  he  purchased  the  area  in  suit  in    July   1902 
and  took  possession  in   October  1904   and    the   defendants   had 
ousted  him  two  years    before  suit  brought  in  March   1916,  the 
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Courts  below  have  dismissed  the  suit  as  time  barred  ;  tba  trial 
Court  applied  Article  138,  the  Lower  Appellate  Court 
Article  137  or  Article  142, 

Both  Courts  are  wrong  in  applying  Articles  137  and  138, 
which  apply  only  when  the  purchaser  has  never  taken  posses- 
sion of  the  property. 

In  this  case  the  Petitioner  plaintiff  obtained  symbolical 
possession  in  1904  and  as  the  property  is  a  bare  site,  his 
symbolical  possession  was  equivalent  to  actual  possession, 

The  Article  of  prima  facie  application  to  the  suit  is 
Article  142  ;  the  suit  is  well  within  time  and  the  defendants  can 
defeat  the  claim  only  by  shewing  an  adverse  possession  of  more 
than  twelve  years.  a 

Consequently  the  Lower  Appellate  Court  cannot  decide 
the  suit  on  limitation  without  first  deciding  the  nature  and 
duration  of  the  defendants'  possession. 

I  accept  the  petition  and  set  'aside  the  Lower  Appellate 
Court's  decree  and  remand  for  decision  on  the  merits.  Costs  to 
follow  final  event. 

Revision  accepted- 


No  77. 

Before  Hon.  Mr.  Justice  LeRossiguol. 

GHULAM  HAIDAR- (Plaintiff)— PETITIONER, 
Versus 
MUSSAMMAT  BHAGAN— (Defendant)— 
RESPONDENT. 

Civil  Revision  No.  531  of  1917. 

Committee— Co-operative  Benefit  Society — whether  subscriber  can  claim  a 
refund  of  his  subscriptions—  onus  probandi. 

Plaintiff  sued  for  a  refund  of  his  subscriptions  to  the  "  Committee " 
managed  by  defendant  on  the  ground  that  the  latter  owing  to  certain  family 
squabbles  refused  to  accept  any  more  subscriptions  from  him.  It  appeared 
that  the  "  Committee  "  was  a  sort  of  Co-operative  Benefit  Society  consisting 
of  27  members.  The  modus  operandi  was  that  each  member  paid  a  monthly 
subscription  and  that  the  total  subscriptions  for  each  month  were  collected 
in  a  single  "  pool "  and  were  made  over  to  each  subscribing  member  in 
turn  until  all  the  members  had  taken  it  once  when  the  cycle  began  again. 

Held,  that  if  it  was  plaintiff  who  refused  to  continue  his  subscription, 
plaintiff  must  prove  that  he  has  a  right  to  a  refund  and  if  go  when  ;  but  if  the 
defendant  is  responsible  for  tho  breach  the  burden  of  proving  that  no  refund 
is  claimable  lies  on  hor, 
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Revision  from  the  decree  of  P.  L.  Barkt-r,  Esquire,  District  Judge, 
Sialkot,  dated  the  30th  March  1917. 

Abdul  Rashid,  for  Petitioner. 
Ghulam  Rasul,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

LeRossiGNOL,  J. — The  plaintiff's  claim  was  for  the  aggre-  26th  Feb.  1918- 
gate  of  his  subscriptions  to  a  certain  pool,  generally  called  a 
"  Committee."  He  alleged  that  the  organizer  and  manipulator 
of  the  scheme  had  refused  to  continue  to  receive  his  subscrip- 
tions, he  therefore  had  lost  all  prospect  of  taking  the  "  pool" 
and  he  consequently  demanded  a  return  of  his  subscriptions. 

The  defendant  denied  all  knowledge  of  the  matter  and 
*  averred  that  her  mother  was  responsible,  but  this  the  mother 
denied.  The  first  Court  decreed  for  plaintiff  but  the  learned 
District  Judge  without  coming  to  definite  findings  of  fact  held 
that  the  plaintiff  bad  .shifted  his  ground  and  had  not  establish- 
ed the  rules  of  the  ':  pool  "  governing  the  question  of  refund. 

I  cannot  find  any  ground  for  holding  that  the  plaintiff  in 
his  pleas  varied  the  position  he  had  taken  up  in  his  plaint  nor 
is  it  necessary  to  cousider  the  reduclio  ad  absurdum  deduced  by 
the  learned  District  Judge. 

If  the  District  Judge  agi-ees  with  the  first  Court  that  the 
defendant  ran  the  scheme  and  for  reasons  quite  unconnected 
with  the  scheme  refused  the  subscriptions  of  the  plaintiff,  she 
is  bound  to  indemnify  him  in  respect  of  past  subscriptions. 

The  enforcement  of  the  liability  of  these  individuals  who 
woik  these  schemes  is  imperative  for  I  understand  that  they 
are  very  numerous  and  when  honestly  conducted  are  a  form  of 
co-opeiation  whereby  capital  is  placed  at  the  disposal  of  each 
contributor  in  turn  on  the  condition  that  he  shall  pay  a  monthly 
subscription  to  the  "  pool "  and  I  understand  further  that 
when  a  contributor  is  unable  to  continue  his  subscription, 
always  provided  that  he  has  not  yet  taken  the  "  pool,  "  he 
generally  receives  the  aggregate  of  his  subscriptions  after  all 
the  other  regular  contributors  have  drawn  the  "pool." 

If  the  lower  Appellate  Court  finds  that  it  was  plaintiff 
who  refused  to  continue  his  subscription,  plaintiff  must  prove 
that  he  has  a  right  to  a  refund,  if  so,  when  ?  The  learned 
District  Judge  has  held  that  plaintiff  has  not  proved  such  a 
right,  but  if  the  defendant  is  responsible  for  the  breach,  on  her 
will  lie  the  burden  of  proving  that  no  refund  is  claimable. 
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For  these  reasons  I  accept  the  petition,  set  aside  the 
lower  Appellate  Court's  decree  and  remand  the  ease  for  fresh 
decision  on  the  poiuts  indicated. 

Costs  shall  follow  final  event. 

Revision  accepted- 

No.  78. 

Before  Hon.  Mr.  Justice  LeRossignol. 

BRIDGES  AND  Co.— (Plaintiffs)— PETITIONERS, 

Versus 

SHAM  AS  DIN  AND  Co —(Defendants)— RESPONDENTS. 

[Civil  Revision  No.  1130  of  1917. 

Civil  Procedure  Code,  Act  V  of  1908,  order  30,  rales  1  and  6— right  of 
plaintiff  suing  a  firm  to  know  icho  die  persons  constituting  the  firm  are  — 
meaning  of  word  "  individually  "  in  rule  (!. 

Held,  that  under  order  30,  rule  1  of  the  Code  of  Civil  Procedure  a 
plaintiff  suing  a  firm  is  entitled  to  know  who  the  pcTsons  are  .vho  constitute 
that  firm  and  the  information  cannot  be  withheld. 

Held  also,  that  the  word  "  individually  "  in  rule  0  of  the  order  is  not 
synonymous  with  "  in  person  "  ;  no  partner  can  be  forced  under  tin's  rule  to 
appear  in  person,  but  in  his  absence,  after  service  of  summons,  he  will  be 
dealt  with  ex-parte  and  if  appearance  is  put  in  for  him,  it  will  be  reckoned 
as  his  individual  appearance. 

Revision  from  the  order  if  A.  .Seymour,  Esquire,  Senior 
Subordinate  Judy-,  Amritsar,  dated  the  0th  October  19  I  7. 

Brandon,  for  Petitioners. 

Muhamm;id  Ilussuin,  fur  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

27th  Feb  1918  LeRossignol,   J. — The   Couit   below    has     evidently   not 

understood  the  law  nor  its  object. 

Under  order  30,  j  ule  1  a  plaintiff  suing  a  firm  is  entitled 
to  know  who  the  persons  are  who  c  institute  that  firm  and  the 
information  cannot  be  withheld.  The  information  is  of  course 
necessaiy  so  that  plaintiff  may  know  who  will  be  personally 
liuble  in  execution  for  the  satisfaction  of  his  decree. 

Order  30,  rule  6  also  has  been  misconst  ued.  "  In- 
dividually "  is  cot  synonymous  with  "  in  person  "  No  partner 
can  be  forced  under  this  rule  to  appear  iu  person,  but  in  his 
absence  after  service  of  summons,  he  will  be  dealt  with  ex  parte. 
If  however  appearance  is  put  in  for  him,  it  will  be  ltckoued 
as  hie  individual  appearance. 
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I  accept  the  petition  with  costs  and  direct  that  plaintiff  be 
supplied  with  the  information  he  prays  for.  Pleader's  ,  costs 
Rs.  32. 

Revision  accepte  I. 


No.  79. 

Befjrc  Hon.  Mr.  Justice  Scott-Smith  awl  Hon.  Mr. 

Justice  LeRossignol. 

RATAN  DAS  AND  OTHERS— (Pl a inttfps)— 

APPELLANTS, 

Versus 

MUSSAMMAT  GURAN— (Defendant)— RESPONDENT. 

Civil  Appeal  No.  1679  of  1916. 

Mortgage  —conditional  sale — suit  for  possession  as  full  owner  after  expiry 
of  year  of  grace—  limitation  -  Indian  Limitation  Act,  IX  of  1908,  articles  135 
and  144. 

The  mortgage  in  question  in  this  case  was  by  way  cf  conditional  sale 
and  its  terra  expired  on  the  28th  June  1901.  The  deed  stipulated  that  en 
default  the  mortgagee  would  be  at  liberty  to  secure  possession  by  the  issue 
of  a  notice  under  the  Regulation  and  that  if  he  elected  not  to  do  so  the 
mortgagor  would  continue  to  pay  him  interest  until  the  mortgage  was 
redeemed.  The  mortgagee  did  not  take  action  for  the  issue  of  notice  of 
foreclosure  till  the  17th  June  1913.  The  notice  was  served  on  the  mortgagor 
on  the  7th  September  1913  so  that  the  year  of  grace  expired  on  the 
7th  September  1914.  The  mortgagee  than,  on  the  9th  February  1915,  brought 
the  present  suit  for  possession  as  full  owner  and  the  question  for  decision 
was  whether  the  suit  was  barred  by  limitation. 

Held,  that  the  true  rule  in  these  cases  is  that  when  under  the  terms  of 
the  mortgage  deed  the  mortgagee  is  entitled  to  possession  of  the  mortgaged 
property  without  first  taking  foreclosure  proceedings  the  right  to  possession 
of  the  mortgagor  determines  on  the  date  of  default,  but  when  under  the  terms 
of  the  mortgage  deed  the  mortgagee  as  such  has  no  right  to  possession  the 
right  to  possession  of  the  mortgagor  does  not  determine  and  his  possession 
does  not  become  adverse  until  the  foreclosure  proceedings  have  been  per- 
fected and  the  year  of  grace  has  expired. 

Held,  applying  this  rule  to  the  present  case,  that  as  the  mortgage  deed 
did  not  give  the  mortgagee  a  right  of  entry  as  mortgagee  and  as  it  con- 
templated the  subsistence  of  the  relation  of  the  mortgagor  and  mortgagee 
even  after  the  date  of  default  the  suit  was  not  barred  by  limitation  under 
Article  135  nor  by  adverse  possession  under  Article  144  of  the  Limitation  Act. 

90  P.  R.  1895  (F.  B.)  (I),  35  P.  B.  1899  (2),  65  P.  R.  1906  (3),  57  P.  R. 
1908  (4),  94  P.  R.  1912  v5),  G  W.  R.  270  (6),  14  B.  L.  R.  87  :  22  W.  R  90  (7), 

(1)  90  P.  R.  189;<  (F.  B.)  (Bhandari  v.  Mussammai  Jasodhan). 

(2)  35  P.  R.  1899  (Moman  v.  Ishri  Pershad). 
(3;  05  P.  R.  1906  (Tek  Chand  v.  Sohel  Singh). 

(4)  57  P.  R.  1908  (Nagar  v.  Saudagar). 

(5)  94  P.  R.  1912  (Nand  Lai  v.  Goojar). 

(6)  (186G)  G  W.  R.  269  (270)  (Khelut  Chunder  v.  Tarachwn   Koondoo). 

(7)  (1S74.»  14  Bcng.  L.  R.  87  :  22  W,  R.  9o  JDenonaih  Uan.jooly  v.  A7«r- 

sing  Prosad). 
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L  L.  R.  12  Cal.  614  (I)  and  /.  L.  R.  11  .4?/.   144   (2),   referred   to  and  dis- 
tinguished. 

Second  appeal  from  the  decree  <>f  S.  Wdberforce,  Esquire,  District 
Judge,  Ferozepore,  dated  the  8th  March  1916. 

Ganpat  Rai,  for  Appellants. 
Rharak  Singh,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 
27th  Feb.  1918.  LeRossigHOL,  J. —  As  will  be    observed    from   the    order    of 

the  learned  Judge  in  Chambers,  this  is  a  suit  by  quondam 
mortgagees  for  possession  as  owners  of  land  mortgaged  to  them 
by  deed  dated  2Sth  June  lSO^,  and  the  appeal  has  been  referred 
to  this  Bench  because  its  decision  involves  the  determination 
of  a  difficult  point  of  limitation.  The  teim  of  the  mortgage 
expired  on  the  ^Sth  of  June  1901,  but  it,  was  only  on  the  17th 
of  June  1913  that  the  mortgagees  took  action  for  the  issue  of 
notice  of  foreclosure  to  the  mortgagor  which  notice  was  served 
on  the  7th  of  September  1913,  so  that  the  year  of  grace  expired 
on  the  7th  September  1914.  This  suit  was  brought  on  the 
9th  of  February  1915,  and  the  point  for  decision  is  whether 
under  Article  135  or  111  of  the  second  schedule  to  the  Limita- 
tion Act.  the  mortgagees'  mit  for  possession  as  full  owners  is 
barred  on  the  ground  that  the  unit  was  not  brought  within 
twelve  years  of  the  date  on  which  the  mortgagor's  right  to 
possession  determined,  nor  within  twelve  yea  s  of  the  date 
when  the  mortgagor's  possession  became  adverse  to  the  mort- 
gagees. The  Courts  below  have  agreed  that  the  mortgagor's 
right  of  possession  determined  on  the  28th  of  June  190  ',  and 
the  suit  is  time  barred. 

On  behalf  of  the  app.  Hants  J'.  R.  57  of  1908  (3)  and 
P.  R  65  of  1906  (1)  have  been  cited  but  neither  of  these  cases 
is  on  all  fours  with  the  case  now  under  consideration.  F.  11.  65 
of  1906  M)  is  a  judgment  by  a  Single  Judge  and  in  that, 
chse  although  the  suit  was  brought  more  than  twelve  years 
from  the  date  when  the  right  of  the  mortgagor's  possession 
determined,  the  mortgagee  had  completed  his  foreclosure  pro- 
ceedings within  twelve  years  and  it  was  held  that  he  had 
twelve  years  in  which  to  institute  his  i-uit  and  that  the  said 
period  of  twelve  years  ran  from  the  date  of  the  expiry  of  the 
year  of  grace.     In  the  suit  before    us,   hewever,   the    notice   of 


(1)  (1885;  /  /,.  R.  12  Cal.  nil  (Rhurnomoyee  Dasi  v.  Srinath  D     \ 

(2)  1 1S88)  /.  L.  R  11  All.  Ill  (Murlidhar  v.  Kanchan  Sinah^ 

(3)  57  P.  R.  1908  (Nagar  v.  Saudagar). 

1    65  P.  R.  1906  (Tek  Chand  v.  Sohel  Singh). 
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foreclosure  is  dated  more  thau  twelve  years  liter  than  the  date 
ou  winch  the  ra  *rtgagee's  debt  became  due  and  the  year  of 
grace  began  to  run  after  the  date  on  which  a  suit  to  recover 
possession  as  mortgagee  would  have  been  time  barred  under 
Article  135  P.  R.  57  of  1903  (')  affords  us  still  less  assist- 
ance, for  in  that  case  the  mortgagee  was  in  possession  of  the 
mortgaged  property  and  his  suit  was  merely  for  a  declaration 
that  the  mortgage  right  had  merged  in  a  full  proprietary 
right. 

On  behalf  of  the  respondent  it  is  contended  that  the  deci- 
sions of  the  Courts  below  are  correct,  and  it  i-s  urged  that 
P.  B  35  of  1899  (2)  and  P.  R.  94  of  1912  (3)  are  on  all  fours 
wi£h  the  present  case  Respondent  also  cited  22  W.  R. 
page  90  (4),  I  L  R.  XII  Gal.  614  (5),  I  L  R.  XI  All  144  (6) 
and  P.  R.  90  of  1895  (7). 

Now  the  proceedings  under  the  bai  bilwafa    Regulation  are 
purely  ministerial  proceedings  devised  to  give  warning  to   the 
mortgagor  of    the   impending    disappearance   of    his    right    to 
redeem    the  mortgage    and    avoid    a    coiMitional    sale,    and    it 
seems  to  us  impossible  to  hold  that  those    proceedings  in  them- 
selves can  confer  any  new  period  of  limitation  to  a  claim  which 
otherwise  would  be  barred  by  time.      In    P.  R.  90  of  1895    (7), 
it  was  held  that  the  mortgagee,    having  foreclosed,  had  twelve 
years  v.ithin  which  to  institute  his    suit  for  proprietary  posses- 
sion, running  from  the  date  of  the  expiry  of  the  year   of  grace, 
when  the    mortgagor's    right   to    possession    of   the   character 
sought  for  in  the  suit  first  determined,    and  this  conclusion  was 
arrived  at  by  a  consideration  of  the  English    case   of    Heath    v. 
Pugh,  L.    R     VII,    Appellate   cases,    235    (S).     However    that 
may  be  neither  P.  R.  35  of  1899  (2)    nor  £0  /'.  It.  1895  (7)  nor 
94  /'.  R.  1912  (3j  is  of  much  aid  to  us  in  this  case,   for   in    all 
the  cases  cited  the  mortgagee  was  entitled  in   accordance    with 
the  terms  of  the  mortgage  deed  to  immediate    possession  of  the 
mortgaged  property,  whereas  in  the  cu.se  before  us    the     mort- 
gagee   was    entitled  to    possession    of  the    mortgaged    property 
only  after  perfecting  the  foreclosure  proceedings  under  Regula- 
tion XVII   of   1806.     If  Article   135   of   the    Limitation   Act, 

(1)  57  P.  R.  1908  (Nagar  v  Saudagar). 

(2)  35  P.  R.  1899  (Moman  v.  Ishri  Pershad). 

(3)  94  P.  R.  191?  (Novd  Lai  v.  Goojar). 

(4)  (1874)  22  W.  R.  90  :  11  Beng.  L.  R.  87   {Denonath  Gungooly  v.  A7«?-- 

sing  Prosad). 

(5)  (1885)  /.  L.  R.  12  Gal.  614  (Shurnomoyee  Dasi  v.  Srinath  Dai). 

(6)  (1888)  7.  L.  R.  11  All  144  {Murlidharv.  Kanchan  Singh). 

(7)  90  P.  R.  1895  {F.  D.)  (Dliandnri  v.  Mussammat  Jasodhan) 

(8)  (1882)  L,  R.  7  App.  Cases  235  (Heath  v.  Pugh). 
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applies  to  the  case  we  have  to  decide  whether  the  suit  was 
brought  within  12  years  of  the  date  when  the  mortgagor's 
right  to  possession  determined.  Did  the  mortgagor's  right  in 
this  ease  determine  on  the  28th  June  1901  or  did  it  determine 
only  on  the  expiry  of  one  year  from  the  date  of  the  foreclosure 
notice  ?  If  Article  11 4  applies  did  the  possession  of  the  defend- 
ant become  adverse  to  the  plaintiff  on  the  23th  June  1901  or 
only  on  the  7th  September  1914?  In  6  W.  R.  270  (1) 
it  was  held  that  under  an  English  deed  of  mortgage 
a  suit  to  recover  possession  was  barred  unless  brought  within 
12  years  from  the  cbite  of  default ;  and  in  DenonaHi  Gangooly 
v.  Nursing  Prasad  Dass  reported  a^  14  B.  L  E.  page  87  (2), 
it  was  decided  that  the  cause  of  action  arose  when  default  was 
made  and  that  no  new  cause  of  action  arose  by  reason  of 
foreclosure  proceedings. 

If  then  Article  135  of  tlie  Limitation  Act  applies  to  this 
case  the  cause  of  action  arose,  i-e  ,  mortgagor's  right  to  posses- 
sion determined  on  the  28th  June  1901  and  the  present  suit 
is  barred,  and  if  the  mortgagee  failed  within  12  years  to  sue 
for  his  remedy  it  is  difficult  to  see  how  foreclosure  proceedings 
which  were  perfected  on  a  date  when  his  mortgage  no  longer 
subsisted  can  give  him  a  right  to  bring  h  suit  for  possession 
as  full  owner  under  Article  114.  If  the  mortgagor's  right  to 
possession  determined  on  the  23th  June  1 90 1  within  the 
meaning  of  Article  135,  it  is  difficult  to  avoid  the  conclusion 
that  on  that  same  date  the  mortgagor's  possession  became 
adverse  to  the  mortgagee- plaintiff  within  the  meaning  of 
Article  114. 

Now,  Regulation  XVII  of  I80o  provides  no  period  within 
which  the  mortgagee  is  to  take  foreclosure  proceedings.  On 
the  contrary  the  Regulation  sets  forth  that  whenever  the 
mortgagee  is  -desirous  of  foreclosing  at  any  time  subsequent  to 
the  due  date  he  shall  follow  the  piocedure  prescribed  by  the 
Regulation.  In  this  case  indeed  what  the  mortgagor  cove- 
nanted with  the  mortgagee  amounts  to  this  that  if  the 
mortgage  money  were  not  repaid  within  three  years  the  mort- 
gagee was  then  to  bo  entitled  not  to  possession  but  to  take  out 
foreclosure  proceedings  under  the  Regulation.  Can  then  it  be 
said  that  the  right  of  the  mortgagor  to  possession  of  the  pro- 
perty determined  on  the    28th    June    1901  ?     On  that  date  no 


(1)  (186(i>  G  W.  R.  269  (270;  (Khelut  Chunder  v.  Tarachurn  Koondoo). 
$)  (1874)  14  Beng.  L.  R.  87  :  22  IV.  R.  00  {Damath  Qangooly  v.  War- 
ring Prosad). 
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doubt  the  mortgagee  was  at  liberty  to  start  foreclosure  pro- 
ceedings but  it  cannot  bo  said  tbat  on  that  date  tbe  mortgagor's 
rigbt  to  possession  determined.  Tbis  case,  bowever,  is  clearly 
not  a  case  by  a  mortgagee  but  a  case  by  a  person  claiming 
full  ownersbip,  and  indeed  tbe  mortgage  agreement  contains 
jo  stipulation  that  tbe  mortgagee  shall  obtain  possession  of  the 
mortgaged  property  in  bis  capacity  of  mortgagee.  It  enables 
him  to  secure  possession  only  after  he  has  completed  his  full 
proprietary  title.  The  conclusion  then  at  which  we  arrive  is 
that  Article  135  cannot  apply  to  this  case  and  we  are  driven 
back  upon  Article  144.  Here  again  the  same  question  has  to 
be  answered,  viz.,  whether  tbe  possession  of  the  mortgagor 
after  the  28th  June  1901  became  adverse  to  the  plaintiff? 
Now,  it  is  a  well  recognised  rule  tbat  prescription  does  not 
begin  to  run  against  a  person  who  is  unable  to  take  immediate 
action.  Could  the  plaintiff  have  launched  this  suit  on  the 
29th  June  1901  ?  It  is  obvious  that  the  reply  must  be  in  the 
negative,  because  at  that  time  the  mortgage  had  not  been 
foreclosed,  the  plaintiff  had  no  right  to  possession  as  mortgagee 
and  his  status  of  full  proprietor  had  cot  been  perfected.  How 
then  most  the  possession  of  the  mortgagor  be  qualified  after 
the  28th  June  1901  ?  He  was  not  a  trespasser,  for  he  was  in 
possession  as  mortgagor  and  was  entitled  to  remain  in  posses- 
sion until  he  was  ousted  by  the.  full  owner,  so  that  his 
possession  was  not  an  adverse  possession  but  one  that  could 
be  referred  back  to  a  legal  beginning.  In  tbe  case  reported  as 
VI  W.  B.  *70  (1)  there  was  a  clear  provision  that  the  mort- 
gagee was  entitled  to  possession  immediately  on  default,  so 
that  that  autLority  is  of  no  aid  in  this  case.  14  B.  L.  li.  87  (2), 
is  a  case  which  seems  to  offer  a  closer  parallel  with  the  present 
case,  but  in  that  case  it  was  held  tbat  under  the  mortgage 
contract  the  mortgagee  was  entitled  to  possession  immediately 
on  the  occurrence  of  default  in  spite  of  the  fact  that  in  order 
to  foreclose  he  had  to  follow  the  procedure  laid  down  in 
Regulation  XVII  of  1806.  The  only  respect  in  which  the  facts 
of  that  case  differ  from  the  facts  of  this  case  is  that  in  the 
Calcutta  case  it  was  stipulated  in  the  mortgage  deed  that  on 
failure  to  repay  the  mortgage  money  the  rights  of  the  mort- 
gagor would  cease  and  the  mortgagee  could  take  possession 
whereas  iu  the  case  before  us  there  is  no  such  provision  but 
the  plaintiff  is  authorised  to  obtain  full  possession  by  applying 

(1)  (1866)  6  W.  R.  269  (270)  (Khelut  Chunder  v.  Tarachurn  Koondoo). 

(2)  (1874)  14  Beng.  L.  R.  87 :  22  W.  R.  90  (Denonath  Gangooly  v.  tuning 

Prosad). 
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the  procedure  of  the  Regulation ;  and  it  remains  for  considera- 
tion whether  this  difference  in  the  wording  of  the  mortgage- 
deeds  distinguishes  the  two  cases.  There  is  this  farther 
difference  between  the  two  cases  that  the  Calcutta  case  was 
a  suit  between  the  mortgagee  and  the  purchaser  of  the  mort- 
gagor's right  and  not  a  suit  between  the  mortgagee  and  the 
mortgagor,  and  the  ratio  decidendi  in  the  Calcutta  case  was 
that  under  the  mortgage-deed  with  which  that  case  was  con- 
cerned the  mortgagee  had  a  rigLt  of  entry  immediately  on 
default  by  the  mortgagor.  The  stipulations  in  the  mortgage- 
deed  before  us  are  that  on  default  the  mortgagee  shall  be  at 
liberty  to  secure  possession  by  the  issue  of  a  notice  under  the 
Regulation  ;  secondly,  that  if  he  elects  not  to  do  so  the  mort- 
gagor will  continue  to  pay  him  interest  until  the  mortgage  is 
redeemed.  In  view  of  these  special  stipulations  we  are  unable 
to  hold  that  the  mortgagee  had  a  right  to  immediate  posses- 
sion on  the  2fcth  June  190i  or  that  the  possession  of  the 
mortgagor  was  adverse  to  him  after  that  date,  because  the 
mortgage-deed  clearly  provides  for  the  continuance  of  the  mort- 
gage even  after  the  date  of  default. 

The  true  rule  then  in  these  cases  appears  to  be  that  when 
uuder  the  terms  of  the  mortgage-deed  the  mortgagee  is  entitled 
to  possession  of  the  mortgaged  property  without  first  taking 
out  foreclosure  proceedings  the  right  to  possession  of  the  mort- 
gagor determines  on  the  date  of  default,  but  where  under  the 
terms  of  the  mortgage-deed  the  mortgagee  as  such  has  no 
right  to  possession  the  right  to  possession  of  the  mortgagor 
does  not  determine  and  his  possession  does  not  become  adverse 
until  the  foreclosure  proceedings  have  been  perfected  and  the 
year  of  grace  has  expired.  Applying  this  rule  to  the  case 
before  us  we  rind  that  the  mortgage  contract  gave  the  mort- 
gagee no  right  of  entry  as  mortgagee,  that  it  contemplated 
the  subsistence  of  the  relation  of  the  mortgagor  and  mortgagee 
even  after  the  date  of  default,  that  the  mortgagee  was  entitled 
to  maintain  this  relation  as  long  as  he  pleased  and  that  he 
bad  no  right  to  possession  until  he  had  perfected  his  pro- 
prietary right.  Consequently  the  possession  of  the  mortgagor 
did  not  become  adverse  to  him  till  shortly  before  suit. 

In  this  view  we  must  accept  the  appeal  and  we  decree  the 
claim  with  costs  throughout. 

Appeal  acct] 
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No.  80. 

Before  Hon,  Mr.  Justice  Shah  Din. 
RAM  PEARA— (Plaintiff)— APPELLANT, 

Versus 

HUP  LAL  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  1596  of  1917. 

Indian  Limitation  Act,  IX  of  1908,  article  10— pre-emption  suit— one 
year  from  date  of  possession— whether  possession  prior  to  date  of  deed  of 
sale  can  be  taken  into  account. 

Plaintiff  sued  on  the  20th  December  1915  for  pre-emption  in  respect  of  a 
sale  by  a  registered  deed,  dated  21st  December  1914.  It  was  pleaded  for 
defendant  that  the  suit  was  barred  by  limitation  as  the  vendee  had  taken 
actual  possession  ol  the  property  sold  some  two  months  prior  to  the  21st 
December  1914. 

Held,  that  the  possession  referred  to  in  article  10  of  the  Limitation  Act 
must  be  possession  "  under  the  sale  sought  to  be  impeached,"  and  such 
possession  could  only  be  taken  in  this  case  from  the  21st  December  1914 
the  date  of  the  deed  of  sale,  and  that  consequently  the  suit  was  not  barred  by 
time. 

Second  appeal  from  the  decree  of  F.  W.  Skemp,  Esquire,  District 
Judge,  Rawalpindi,  dated  the  ]6th  December  1916. 

Govind  Das,  for  Appellant. 

Bhagat  Ram  Pnri,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows: 

Shah  Din,  J.— A  preliminary  objection  has  been  urged  by 
counsel  for  the  respondents  to  the  effect  that  the  appeal  is 
barred  by  time.  The  contention  is  that  the  copy  of  the  decree 
of  the  District  Judge  which  was  filed  along  with  the  memo- 
randum of  appeal  in  this  Court  did  not  contain  the  grounds  of 
appeal  filed  by  the  plaintiff  in  the  District  Judge's  Court  and 
therefore  could  not  be  treated  as  a  copy  of  a  valid  decree.  On 
the  5th  May  1917,  the  appellant  was  directed  by  the  Chief 
Court  office  to  file  a  copy  of  the  grounds  of  appeal  and  the 
requisite  copy  was  not  filed  until  the  2nd  June  1917.  It  is 
contended  that  a  proper  copy  of  the  decree  of  the  District 
Judge  should  be  considered  as  being  filed  on  the  last  mentioned 
date  and  not  before,  and  that  such  being  the  case  the 
appeal  is  barred  by  time.  I  am  clearly  of  opinion  that  the 
copy  of  the  decree  which  was  filed  by  the  appellant  alono-  with 
his  memorandum  of  appeal  was  a  proper  copy  of  a  perfectlv 
yalid  decree  of  the  District  Judge  although  it  did  not  contain 
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the  grounds  of  appeal,  and  that  the  appellant  had  duly 
complied  with  order  XLI,  rule  1.  Civil  Procedure  Code.  The 
preliminary  objection  is  therefore  overruled. 

The  sole  question  for  decision  in  this  appeal  is  whether 
the  suit  for  pre-emption  which  was  brought  by  the  plaintiff- 
appellant  against  the  defendants-respondents  for  possession 
of  8  kanals  17  m arias  of  the  land  in  dispute  was  barred  by 
limitation  or  not  under  article  10  of  the  First  Schedule  to  the 
Indian  Limitation  Act  which  admittedly  governs  the  case. 
After  hearing  counsel  on  both  sides  and  referring  to  the  regis- 
tered sale-deed,  dotted  the  2 1st  December  1914,  and  to  the  oral 
evidence  on  the  record,  I  am  of  opiuion  that  the  above  question 
must  be  answered  in  the  negative. 

It  is  not  disputed  that  the  land  in  suit  was  sold  by  the 
vendor  to  the  vendees  by  a  registered  sale- deed,  dated  the  21st 
December  1914;  and  it  is  also  conceded  that  if  the  period  of 
one  year  prescribed  by  article  10  of  the  Limitation  Act  afore- 
said began  to  run  from  the  date  of  the  sale  deed  the  plaintiff's 
suit  would  be  within  time,  as  it  was  instituted  on  the  20th 
December  1915.  But  what  is  contended  ou  behalf  of  the  vendees 
is  that  they  had  taken  actual  physical  possession  of  the  land  in 
dispute  through  one  of  them,  I  'audit  Dina  Nath  Bali,  on  the 
26th  October  1914,  t'e.,  above  two  months  before  the  sale-deed 
was  foimally  executed  and  registered ;  and  that  therefore  the 
period  of  limitation  must  be  considered  to  have  begun  to  run 
against  the  pre-emptor  from  the  26th  October  1914,  and  not 
from  the  date  of  the  snle,  and  his  suit  which  was  not  brought 
until  the  20th  December  1915  was  barred  by  limitation.  Both 
the  Courts  below  have  accepted  this  argument  as  sound  and 
have  thrown  out  the  plaintiff's  claim  as  barred  under  at  tide  10 
of  the  Indian  Limitation  Act. 

The  plaintiff  has  preferred  a  second  appeal  to  this 
Court  ;  and  after  healing  aiguments,  I  am  of  opinion  that  the 
view  taken  by  the  Courts  below  is  ckarly  erroneous.  Under 
article  10  of  the  First  Schedule  to  the  Limitation  Act  the 
time  from  which  the  period  of  limitation  begins  to  run  against 
the  pre-emptor  is  the  date  on  which  "  the  purchaser  .takes, 
"  under  the  sale  sought  to  be   impeached,   physical    possession   of 

"  the  whole  of  the   property    sold "     The   crucial 

point  for  decision  in  the  present  case,  therefore,  is  this : 
When  did  the  vendees  take,  under  the  sale  sought  to  be  impeached, 
physical  possession  of  the  whole  of  the  property  sold  ?  Was 
suoh  possession  taken  on    the    2f>th   October  1914,   i.e ,    about 
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two  months  before  the  sale,  evidenced  by  the  registered  deed, 
dated  the  21st  December  1914,  actually  took  place  ;  or  should 
it  be  considered  in  law  to  have  been  taken  after  the  said  sale, 
the  delivery  of  possession  on  the  26th  October  being  treated 
as  a  convenient  arrangement  entered  into  between  the  parties 
in  anticipation  of  tbe  intended  sale  ?  The  matter  admits 
hardly  of  any  doubt,  for  it  is  clear  beyond  question,  both  from 
the  terms  of  the  registered  sale-deed,  dated  the  21st  December 
1914,  and  from  the  statement  made  by  tbe  vendor  in  the 
lower  Court,  that  the  proprietary  rights  in  the  land  in  dispute 
did  not  pass  from  the  vendor  to  the  vendees  until  the  said 
sale-deed  was  duly  executed  and  registered,  and  therefore  the 
vendees  could  not  take,  undet  the  sale  soiujht  to  be  impeached, 
physical  possession  of  the  property  sold  before  the  date  of  the 
said  sale-deed.  The  finding  of  the  lower  Courts  that  one  of 
the  vendees,  Pandit  Dina  Nath  Bali,  took  actual  physical  pos- 
session of  the  land  on  the  -6th  October  1914  must  be  accepted 
as  final  in  this  second  appeal  ;  but  accepting  it  as  final,  it  does 
not  follow  that  the  view  of  the  law  of  limitation  taken  by  the 
lower  Courts  is  correct.  The  taking  of  possession  by  one  of 
the  vendees  on  the  26th  October  1914  was  certainly  not  taking 
of  possession  uuder  the  sale  which  the  pre-emptor  seeks  to 
set  aside,  for  admittedly  the  sale  had  not  taken  place  on  that 
date.  The  sale  took  place  on  the  -1st  December  1914,  and 
the  prior  possession  of  one  of  the  vendees  on  the  26th  October 
1914  must  in  law  be  referred,  for  tbe  purposes  of  applying  the 
provisions  of  article  10  of  the  Indian  Limitation  Act,  to  the 
subsequent  date  on  which  the  sale  actually  took  place  ;  and 
clearly  it  is  from  this  subsequent  date  of  the  actual  sale  that 
the  period  of  limitation  prescribed  by  the  said  article  10  begins 
to  run  against  the  pre  emptor.  The  construction  placed  by 
the  District  Judge  on  article  10  is  not  only  inconsistent  with 
the  plain  grammatical  meaning  of  the  words  of  the  article, 
but  would,  if  adopted,  lead  to  anomalous  consequences. 

For  the  reasons  given,  I  hold  that  the  plaintiff's  suit  for 
pre-emption  is  within  time  ;  and  I  accordingly  accept  this 
appeal,  set  aside  the  judgment  and  decree  of  the  District  Judge 
and  remand  the  case  for  decision  on  the  merits.  The  stamp 
on  the  memorandum  of  appeal  will  be  refunded  and  other  costs 
will  be  co^ts  in  the  cause. 

Appeal  accepted. 
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No.  81. 

Before  Hon.  Mr.  Justice  LeRossignol  and  Hon.  Mr. 
Justice  Wilberforce. 

SOHAN  SINGH  AND  SUNDAR  SINGH— (Plaintiffs)— 
APPELLANTS, 

Versus 

DEVI  SINGH— (Defendant)— RESPONDENT. 

Civil  Appeal  No.  3043  of  19 15. 

Suits  Valuation  Act,  VII  of  1887,  sections  4  and  8— J urisdictional  value 
of  suit  for  declaration  that  the  land  in  suit  has  under  a  private  partition 
become  the  property  of  plaintiff— appeal  from  decree  of  Revenue  Officer 
where  30  times  jama  exceeds  Rs.  5,000,— Punjab  Land  Revenue  Act,  XVII  of 
1887,  section  117  (2)  (c). 

Plaintiff  sued  for  a  declaration  that  a  private  partition  in  respect  of 
2,251  kanals  10  murlas  of  land  between  the  parties  was  binding  on  defend- 
ant and  that  the  land  was  now  the  absolute  property  of  the  plaintiff.  The 
suit  was  decided  by  a  Revenue  Officer  and  under  section  117  (2)  (c)  of  the 
Land  Revenue  Act  an  appeal  lay  as  though  his  decree  were  that  of  a  Sub- 
ordinate Judge  in  an  original  suit.  An  appeal  was  lodged  in  the  District 
Court,  in  neither  Court  was  the  value  of  the  suit  for  purposes  of  jurisdic- 
tion set  out. 

Held,  following  35  P.  R.  1001  (1)  and  having  regard  to  section  4  of 
the  Suits  Valuation  Act,  that  the  proper  valuation  of  the  suit  for  purposes  of 
jurisdiction  was  30  times  the  Government  revenue,  neither  less  nor  more, 
and  that  consequently  the  appeal  from  the  decree  of  the  Revenue  Officer  lay 
to  the  Chief  Court  and  not  to  the  District  Court. 

Ill  P.  R.  1913  (F.  B.)  (2),  distinguished. 

Second  appeal  jruvi  the  decree  oj  F.  W.  Skemp,  Esquire,  District 
Judge,  Gurdaspur,  dated  the  S'st  August  1915. 

Tek  ("baud,  for  Appellants. 

Devi  Dayal,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by— 
5th  March  1918.  LeRossignol,   J. — In   this   case     the    trial     Court   was   a 

Revenue  Officer  acting  under  section  117  (2j  (b)  of  the  Punjab 
Land  Revenue  Act  who  has  incorrectly  styled  himself  for  the 
purposes  of  this  case  a  Muusif.  From  his  decree  an  appeal 
lay   as   though  his    decreo   were    that  of  a   Subordinate  Judge 


(L  35  P.  R.  1901  {Khuda  Yar  v.  Wahab  Din.) 
(8)  111  P.  R.  1913  [P.  D.j  (Borru  v.  Laehhman.) 
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in  an  original  snit,  vide  Land  Revenue  Act,  section  117  (2)  (c). 
In  fact,  an  appeal  was  preferred  from  his  order  to  the  Court  of 
the  District  Judge  who  dismissed  the  appeal.  The  matter 
for  decision  by  us  now  is  whether  the  District  Judge  had 
jurisdiction  to  hear  the  appeal, 

The  suit  was  one  for  a  decree  declaring  that  2,251|  kanals 
of  land  was  the  absolute  property  of  the  plaintiffs  and  was 
not  liable  to  partition.  If  30  times  the  revenue  of  the  land 
be  calculated  the  result  exceeds  Us.  5,000  and  of  course  the 
market  value  of  the  land  would  be  very  much  greater.  In  the 
trial  Court  the  jurisdictional  value  of  the  suit  was  not  declared 
and  in  the  appeal  to  the  District  Judge  also  no  such  value  was 
declared  and  we  have  to  decide  whether  the  suit  must  be 
considered  as  being  over  Rs.  5,000  in  jurisdictional  value. 

For  the  purposes  of  the  Court -Fees  Act  the  suit  falls  under 
article  17  of  the  Second  Schedule  and  the  Court-fee  is  a  fixed 
one  of  Rs.  10.  Consequently  section  8  of  the  Suits  Valuation  Act 
does  not  apply  and  the  only  statutory  provision  which  does 
apply  is  section  4  of  the  Suits  Valuation  Act  but  that  section 
fixes  meiely  the  maximum  value  of  the  jurisdiction  in  such 
suits  and  does  not  deal  with  any  minimum.  Consequently  the 
matter  is  one  which  has  been  left  for  judicial  decision. 

We  have  been  referred  to  No.  1 11  P.  R  1913  (1)  but  as  in 
that  case  the  question  was  in  the  main  fiscal  and  dealt  with  the 
amount  of  Court-fee  payable  in  a  case  which  fell  under  section  7 
of  the  Court-Fees  Act,  it  is  of  no  help  to  us  in  this  case.  No  35 
P.  B  1801  (2;  however  is  a  case  in  point  and  following  the 
principle  therein  laid  down  we  hold  that  in  such  cases  as  the 
present  the  pioper  valuation  for  jurisdiction  is  not  less  than 
30  times  the  jama  whilst  section  4  of  the  Suits  Valuation  Act 
provides  that  it  cannot  be  more. 

Accordingly  we  hold  that  the  District  Judge  was  not 
competent  to  hear  the  appeal  and  we  set  aside  his  decree  and 
direct  that  the  memorandum  of  appeal  presented  in  his  Court 
be  returned  to  the  appellants  for  such  action  as  they  may 
think  fit  to  take.  The  stamp  on  this  appeal  shall  be  refunded 
but  as  the  appellants  selected  their  forum  in  appealing  to  the 
District  Court  they  must  pay  the  respondent's  costs  both  in  this 
and  in  that  Court. 

Appeal  accepted* 


(\)  111  P.  R.  1«JI3  (F.  B.)  (Barru  v.  Lachhman.) 
(2)  35  F.  li,  19U1  {Knuda  Yar  v.  Wahab  Din.) 
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No.  82. 

Before  Hen.  Mr.  Justice  Scott  Smith  and  Hon  Mr.  Justice 

Shadi  Lai. 

TANI  AND  OTHERS— (Defendants)— APPELLANTS, 

Versus 

TARA  CHAND— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  SG6  of  1914. 

Custom — Succession-  gifted  land —reversioners  of  donor  in  presence  of 
donee's  daughter's  son— res  judicata—  point  of  custom  wrongly  decided  in  a 
previous  suit — necessary  issue. 

K.  and  C.  gifted  land  to  their  sister's  son  B.  On  death  of  B.  his  widow 
succeeded  and  made  a  gift  of  part  of  the  land  to  her  daughter's  son  T.  C. 
The  present  defendants  the  agnates  of  K.  and  C.  brought  a  suit  for  a 
declaration  tbat  the  gift  by  the  widow  of  B.  should  not.  affect  their  reversionary 
rights.  During  the  pendency  of  the  suit  the  widow  died  so  the  suit  was 
changed  into  one  for  possession.  It  was  held  that  upon  the  donee  dying 
feoulesa  the  properly  gifted  would  revert  to  the  collaterals  of  the  donors 
It  was  however  held  that  as  the  reversioners  with  the  exception  of  one  B. 
had  acquiesced  in  the  gift  their  suit  should  be  dismissed.  B.  was  given  a 
decree  for  his  l/6th  share,  The  rest  of  the  land  which  was  not  the  subject 
of  the  gift  by  the  widow  of  13.  to  T.  C.  is  now  in  dispute  and  the  questions 
are  (1)  whether  T.  C,  daughter's  son  of  the  original  donee,  is  entitled  or  the 
defendants  who  arc  reversioners  of  the  original  donors  and  (2)  whether  the 
erroneous  decision  on  the  question  of  custom  operates  as  res  judicata  in  the 
present  suit. 

Held,  that  there  is  no  reversion  to  the  collaterals  so  long  as  descendants 
of  the  donee,  whether  in  the  male  or  female  line,  arc  existing  and  that 
consequently  the  daughter's  sou  of  the  original  donee  was  entitled  to  the  land 
in  preference  to  the  collaterals. 

84  P.  R.  1909  (1)  and  68  P.  R.  J  911  (2),  referred  to. 

Held  ulso,  that  the  decision  in  the  former  case  on  the  point  of.  custom, 
though  erroneous,  was  res  judicata  in  regard  to  those  parties  in  respect  of 
whom  it  was  a  necessary  issue  for  the  decision  of  the  case  and  consequently 
the  previous  decision  was  not  binding  in  respect  of  reversioners  who  were 
found  to  have  acquiesced  in  the  gift  but  only  in  respect  of  B.  who  had  not 
acquiesced  in  it. 

Second  appeal  from  the  decree  of  A,  H.  Parker,  Esquire,  Divisional 
Judge,  Hoshiarpur,  dated  the  3\st  March  1914. 

Tek  Chand,  for  appellants. 
Dharam  Das  Suri,  for  Respondent. 

(1)  81  P.  R.  1909  (Gurdit  Singh  v.  Mussammal  Prem  Kaur.) 

(2)  Ob  P.  R,  1911  [Lachhman  v.  Bhagtoan  Sahai.) 
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The  judgment  of  the  Court  was  delivered  by— 

Scott-Smith,  J.  — The  facts  of  the  case   out  of  which  the    1th  March  1918. 
present  appeal  arises  are  as  follows  :— 

Before  the  first  Settlement  Keora  and  Chatra  (see  the 
pedigree  table  at  page  7  of  the  paper-book)  gifted  the  land  in 
dispute  and  other  land  to  their  sister's  son  Bisakhi.  On  the 
death  of  Bisakhi  his  widow,  Mussammat  Chando,  was  in 
possession.  She  made  a  gift  of  that  part  of  Bisakhi's  land 
which  is  not  now  in  suit  to  her  daughter's  son  Tara  Chand,  the 
present  plaintiff.  The  present  defendants,  the  agnates  of 
Keora  and  Chaira,  the  original  donors,  brought  a  suit  for 
declaration  that  the  gift  shoull  not  affect  their  reversionary 
rights.  During  the  pendency  of  the  suit  Mussammat  Chando 
died,  so  the  suit  was  changed  into  one  for  possession.  It  was 
held  in  that  suit  up  to  the  Chief  Court  that  upon  the  donee 
dying  sonless  the  property  giffed  would  revest  to  the  collaterals 
of  the  donors.  It  was,  however,  held  that  as  the  reversioners, 
with  the  exception  of  Babu,  one  of  the  defendants  in  the  present 
suit,  had  acquiesced  in  the  gift  their  suit  should  be  dismissed  ; 
Babu  was  given  a  decree  for  his  l/6th  share.  The  rest  of  the 
land  which  was  not  the  subject  of  the  gift  by  Mussammat 
Chando  to  Tara  Chand  is  now  in  dispute  and  the  question  is 
whether  Tara  Chand,  daughter's  son  of  the  original  donee,  is  to 
get  it  or  the  defendants  who  are  reversioners  of  the  original 
donors.  In  84  P.  R.  1909  (1)  and  68  P.  R.  1911  (2)  it  is  laid 
down  that  there  is  no  reversion  to  the  collaterals  so  long  as 
descendants  of  the  donee,  whether  in  the  male  or  female  line, 
are  existing.  According  to  these  rulings  Tara  Chand,  daugh- 
ter's son  of  the  original  donee,  is  entitled  to  the  land  and  not 
the  defendants  who  are  reversioners.  But  the  question  is 
whether  the.decision  in  the  previous  case  operates  as  res  judicata. 
The  lower  Courts  have  held  that  it  does  not.  The  lower 
Appellate  Court  was  of  opinion  that  the  question  was  purely 
one  of  custom  but  thei'e  was  a  sound  proposition  of  case  law 
that  an  erroneous  decision  operates  for  the  subject  matter  than 
in  suit  but  no  further.  It  was  further  of  opinion  that  as  the 
land  in  suit  was  not  in  suit  in  the  former  case  the  erroneous 
decision  as  to  custom  in  that  suit  was  not  a  bar  to  the  trial  of  a 
similar  issue  of  custom  in  the  present  suit.  As  regards  the 
defendants  other  than  Babu  we  have  no  difficulty  in  holding 
that   the   question   is  not   res  judicata.     It    was    found    in    the 

(1)  84  P.  R.  1909  (Gurdit  Singh  v.  Mussammat  Prcm  Kaur.) 

(2)  68  P.  E.  1911  (Lachhman  v.  Bhagwan  Sahai.) 
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former  suit  that  they  has  acquiesced  in  the  gift  to  Tara  Chand 
and  therefore  their  suit  failed  on  that  ground  alone  and  it  was 
not  necessary  to  come  to  any  decision  on  the  question  of  custom 
so  far  as  they  were  concerned.  As  regards  Babu,  however,  we 
hold  that  the  decision  on  the  question  of  custom  is  res  judicata. 
The  point  was  directly  and  substantially  in  issue  in  the  former 
suit  between  him  and  Tara  Chand  and  was  heard  and  finally 
decided  by  the  Court  in  that  suit,  and  it  cannot  in  our  opinion 
be  reopened.  The  question  of  the  existence  of  custom  is  one  of 
fact,  and  there  is  no  authority  in  support  of  the  proposition  that 
an  erroneous  decision  on  a  question  of  custom  between  the  same 
parties  does  not  operate  as  res  judicata  in  a  subsequent  suit, 
even  though  the  subsequent  suit  relates  to  other  property  than 
that  concerned  in  the  former  suit. 

We  therefore  accept  the  appeal,  and  in  modification  of  the 
orders  of  the  lower  Courts  give  plaintiff  a  decree  for  possession 
of  5/6ths  of  the  land  but  the  claim  to  the  remaining  l/6th 
share  which  is  that  of  Babu  is  dismissed.  In  the  peculiar 
circumstances  of  the  case  we  direct  that  the  parties  should  bear 
their  own  costs  in  all  the  Courts. 

Appeal  accepted. 
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No   83. 

Before  Hon.  Mr.  Justice  Ghevis  and  Hon.  Mr.  Justice 
Broadway. 
TALAMAND  AND  OTHERS— (Plaintiffs) -APPELLANTS, 

Versus 

FATES  DIN -(Plaintiff)— AND  OTHERS— (Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  901  of  1914. 

Indian  Oaths  Act,  X  of  1873,  section  11— oath  conclusive  only  as  against 

-  the  person  who  offered  to  be  bound  by  it— appeal  by  co-plaintiffs  who  made 

no  such  offer— Civil  Procedure  Code,  Act  V  of  1908,  order  23,  rule  3  and 

order  43,  rule  1  (m)— difference  from  sections  375  and  588  of  old  Code  pointed 

out. 

Held,  that  an  oath  is  under  section  11  of  the  Oaths  Act  conclusive  only 
as  against  the  person  who  offered  to  be  bound  by  it  and  not  as  against 
persons  who  never  joined  in  the  challenge,  and  that  such  persons  have  the 
ordinary  right  of  appeal  against  the  decree. 

held  also,  that  order  23,  rule  3.  Civil  Procedure  Code,  has  no  application 
to  the  persons  who  did  not  join  in  the  challenge  and  that  under  the  provisions 
of  order  43,  rule  1  (m)  an  appeal  is  now  competent  against  an  order  under 
order  23,  rule  3,  which  was  not  so  under  the  provisions  of  the  old  Code,  vide 
sections  375  and  588  of  that  Code. 

48  P.  R.  1895  (1),  distinguished. 

Second  appeal  from  the  decree  of  B.  H.  Bird,  Esquire,  Additional 
Divisional  Judge,  Gujranivala,  dated  the  28th  January  1914, 

Ganpat  Rai  and  Duni  Ohand,  for  Appellants. 

M.  N.  Mukerji,  for  Defendant-Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Chevis,  J. — In  this  case  Fateh  Din  and  other  plaintiffs  9th  March  1918. 
sued  Mohkam  Din  for  possession  of  land.  After  plaintiffs' 
evidence  had  been  recorded  Fateh  Din  agreed  to  let  the  decision 
of  the  suit  rest  on  defendant's  oath  on  the  Koran.  Defendant 
accepted  this  challenge  and  took  the  oath.  The  first  Court 
then  dismissed  the  suit  as  regards  all  the  plaintiffs.  Plaintiffs 
other  than  Fateh  Din  appealed  to  the  Additional  Divisional 
Judge,  who  held  that  the  decree  passed  was  one  under 
order  XXIII,  rule  3,  and  that  no  appeal  lay  under  older 
XLIII  (1)  (m)  and  that  the  appellaats'  only  remedy  was,  as 
pointed  out  in  48  P.  B.  95,  an  applica'ion  for  review  or  (in  the 
case  of  fraud)  a  regular  suit  to  set  the  decree  aside,  or  an 
application  to  the  Chief  Court  for  revision.  So  the  Divisional 
Judge  dismissed  the  appeal.     Hence  this  second  appeal. 


(1)  48  P.  R.  1895  {Ala  Bakhsh  Khan  v.  Kasim  AH  Khan.) 
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We  are  quite  unable  to  see  that,  as  regards  the  present 
appellants,  order  XXIII,  rule  3  has  any  application;  that  is, 
assuming  that  their  contention  is  correct,  viz.,  that  they  never 
joined  in  challenging  defendant  to  take  the  oath  nor  authorized 
the  challenge  by  Fateh  Din,  and  never  agreed  in  any  way  to 
any  adjustment  of  tbe  suit.  We  note  here,  as  regards  48  P.  H* 
95  (1),  that  that  part  of  section  375  of  the  old  Code  which 
declared  that  the  decree  should  be  final  is  not  embodied  in 
order  XXIII,  rule  3,  of  the  present  Code,  and  that  order 
XL  I II  (] )  (m),  is  a  new  provision,  there  being  nothing  in 
section  58S  of  the  old  Code  allowing  an  appeal  from  an  order 
under  section  375  recording  an  adjustment. 

Fateh  Din  would  of  course  be  out  of  Court,  but  not  so 
other  persons  who  never  joined  in  the  challenge.  Section  11 
of  the  Oaths  Act,  shows  that  the  oath  is  conclusive  as  against 
the  person  who  offered  t<>  be  bound  by  iL  As  against  other  per- 
sons it  is  not  conclusive  evidence,  and  the  Court  has  no  right 
to  treat  it  as  such.  We  are  unable  at  present  to  hold  that  tho 
present  appellants  are  in  auy  way  bound  by  the  oath,  and  we 
consider  that  they  have  the  ordinary  right  of  appeal  from  the 
decree. 

So  far  as  the  record  shows  Fateh  Din  alone  agreed  to  be 
bound  by  defendant's  oath,  but  counsel  for  respondent-defen- 
dant urges  thar  Jbanda  plaintiff  and  also  the  pleader  who  repre- 
sented all  the  plaintiffs  were  present  when  Fateh  Din  challenged 
defendant,  and  that  Jhanda  held  a  power-of-attorney  from 
those  plaintiffs  who  were  not  present.  But  mere  presence  is 
no  proof  of  assent.  A  man  may  disapprove  of  what  is  being 
done,  though  if  he  thinks  it  is  to  affect  some  one  else  only  and 
not  himself  he  may  not  trouble  to  express  his  dissent. 

We  accept  tho  appeal  and  setting  aside  the  decree  of  the 
lower  Appellate  Court  we  return  the  case  to  that  Court  for 
redecision  of  the  appeal.  If  the  defendant  can  show  that  the 
appellants  joined  in  Fateh  Din's  challenge  to  the  defendant 
either  personally  or  by  agent  duly  authorized  'in  that  behalf, 
or  that  they  agreed  either  personally  or  by  agent  as  aforesaid 
to  the  dismissal  of  the  suit  then  the  District  Judge  should 
dismiss  the  appeal ;  otherwise  he  should  return  the  case  to 
the  first  Court  under  order  XL  I,  rule  23,  for  decision  of  tbo 
suit,  so  far  as  appellants  are  concerned,  on  the  merits.  Costs 
in  this  Court  to  be  cobta  in  the  Cause. 

Appeal  aocepted- 


(1)  48  P.  K.  1895  (Ala  Bakhah  Khan  v.  Katim  AH  Khan). 
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No.  84. 

Before  Hon.  Mr.  Justice  Chevis  and  Hon.  Mr.  Justice 

Broadway. 

PIYARE  LAL  AND  OTHERS-(Defendants)— APPELLANTS, 

Versus 

CHURA  MANI— (Plaintiff)— RALLA  RAM  AND  OTHERS— 

(Defendants)— RESPON  DENTS. 

Civil  Appeal  No.  113]  of  1915. 

Abatement- appeal  by  several  appellants  on  ground  common  to  all- 
death  of  one  of  them -application  to  bring  representatives  on  record— time 
barred— whether  appeal  can  proceed  on  the  whole  case— Civil  Procedure  Code, 
Act  V  of  1908,  order  41,  rule  4. 

Held,  that  where  several  appellants  appeal  on  a  ground  common  to  all 
and  one  of  them  dies  and  application  to  bring  his  legal  representatives  on  the 
record  is  not  made  within  time  the  appeal  can  notwithstanding  proceed  on  the 
whole  case. 

63  P.  R.  1914  (1),  88  P.  R.  1914  (2),  I.  L.R.  22  Bon.  718  (3),  T.  I..  R. 
27  Bom  284  (4),  /.  L.  R.  25  All.  27  (5>,  20  Indian  Cases  952  (6  and  I  L  R 
30  Mad.  470  <J),  referred  to. 

62  P.  R.  1913  (8),  41  P.  R.  1915  (9),  3  P.  R.  1916  fl0>  and  49  P.  R. 
1917  (11),  distinguished. 

I,  L.  R.  22  All.  222  (12)  and  4  Indian  Cases  385  (13),  disapproved. 

First  appeal  from  the   decree   of  Lata  Shibbu  Mai,  Subordinate 

Judge,  1st  Glass,  Lwlhiuna,  dated  the  llth  January  1915. 

Morton  and  Faqir  Chand,  for  Appellants. 

Gokal   Chand   Narang,    Nanak   Chand   Pandit,    and    Tek 
Chand,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Bkoadway,  J — The  facts  of  the  case  out  of  which  this  app  V     1 2th  March  19 18 
has  arisen   are   these.     On  the  23rd   March    1912    Devi     Das, 
Kishori   Lai  and  Charanji  Lai,  sons  of  Salig   Ram,  obtained   a 
joint  decree  against  Ralla  Ram   and  his  two  sons   Gurditra  Mai 
and  Banarsi  Das  for  Rs,  4,200. 

(1)  63  P.  R.  1914  (Sundar  Singh  v.  Krishna  Mills  Comyany). 

(2)  88  P.  R.  1914  (Med  Singh  v.  Mussammat  Kabir-un-Nisa). 
v3)  (1897)  I.  L.  R.  22  Bom.  718  (Chandarsang  v.  Khimabhai). 
(4»  (1903)  /.  L.  R.  27  Bom.  284  (Chintaman  v.  Gangabai). 

(5)  (1902)  I.  L.  R.  25  Ail.  27  (Ram  Sewak  v.  Lambar  Pande). 

(6)  (1913)  20  Indian  Cases  952  (Artho  Rama  v.  Artho  Padhi). 

(7)  (1905)  I.  L.  R.  30  Mad.  470  (F  B.)  {Dhuttaloor  v.  Paidigantam). 

(8)  62  P.  R.  1913  {Khuda  Bakhsh  v.  Mathra  Das). 

(9)  41  P.  R.  1915  (  Badu  v.  Lala). 

(10)  3  P.  R.  1916  (Inayat  v.  Ganga). 

(11)  49  P.  R.  1917  ^Niranjan  Nath  v.  A*zal  Eussain). 

(12)  (1900)  I.  L.  R.  22  All.  222  (Kamlapat  v.  Baldeo). 

(13)  (1909)  4  Indian  Cases  385  (Ram  Lai  v.  Debi  Singh). 
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Tn  execution  of  their  decree  they,  in  May  1912,  attached 
a  shop  and  stable  situate  in  Ludhiana.  Upon  this  Lala  Chura 
Mani,  a  pleader  of  Hissar  and  brother  of  Ralla  Ram,  filed 
objections  to  this  attachment  claiming  to  be  the  sole  owner  of 
the  property  attached. 

His  objections  were  dismissed  by  the  learned  Distriot 
Judge  on  the  13th  December  1912,  it  being  held  that  he  had 
failed  to  prove  his  sole  ownership,  and  that  he  had  also  failed 
to  prove  that  he  had  any  share  in  the  said  property. 

Lala  Chura  Mani  thereupon  instituted  this  suit,  on  the 
13th  January  1913,  and  a  decree  was  passed  in  his  favour  on 
the  llth  January  1915. 

Devi  Das,  Kishori  Lai  and  Charanji  Lai  then  preferred 
this  appeal  to  this  Court  on  the  12th  April  1915. 

On  the  13th  May  1915  Devi  Das  died  and  an  application 
was  filed  ou  the  30th  January  1918  asking  that  certain  persons 
should  be  brought  on  to  the  record  as  his  legal  representatives. 
It  was  alleged  that  on  the  21st  June  1915  information  had 
been  sent  to  counsel  of  the  death  of  Devi  Das  together  with 
instructions,  accompanied  by  the  necessary  documents  to  file 
an  application  asking  that  Devi  Das'  legal  representatives  be 
brought  on  to  the  record,  and  that  this  had  not  been  done  as 
the  counsel  had  somehow  overlooked  the  matter. 

At  the  commencement  of  the  hearing  of  the  appeal  Dr. 
Narang  took  a  preliminary  objection  that  in  the  above 
circumstances  the  appeal  abated,  negligence  of  counsel  not 
being  sufficient  cause  for  the  extension  of  the  period  prescribed 
by  law.  He  referred  us  to  22  All.  222  (L)  ;  62  P.  B.  1913  (2)  ; 
41  P.  B.  1915  (3) ;  3  P.  B.  1916  (4)  ;  49  P.  B.  191V  (5);  and  4 
7.  U/385  (6). 

Lala  Faqir  Chand  contended  that  the  point  was  covered  by 
order  XLI,  rule  4,  Civil  Procedure  Code  and  that  the  appeal 
could  proceed  ;  he  referred  us  to  63  (7)  and  88  P.  B.  1914  (8)  ; 
27  Bom.  284  (9)  ;  20   7.  G.   952    (10)    and   30  Mad,  470  (11)  ■ 


(1)  (1900)  1.  L.  R.  22  All.  222  (Kavdapat  v.  Baldeo). 

(2)  62  P,  R.  1913  (Khuda  Bakhsh  v.  Mathra  Das). 

(3)  41  P.  R- 1915  (Hadu  v.  Lala). 

(4)  3  /'.  B  1916  [Inayat  v.  Ganga). 

(5)  49  P.  R.  1917  Niranjan  Nath  v.  Afzal  Uussain). 

(6)  (1909)  4  Indian  Cases  385  (Ram  Lai  v.  Debt  Singh). 

(7)  63  P.  R-  1911  (Sunt tar  Singh  v.  Krishna  Mills  Company). 
(8  88  P.  R.  1914  (Med  Singh  v.  Mussammat  Kahir-un-Ntia). 
(9)  (1903")  1.  L.  R.  27  Bom.  284  (Chintaman  v.  Gangabai). 

(10)  (1913)  20  Indian  Cases  952  (Artlio  Rama  v.  Arlha  Padhi). 

(11)  (1905)  /.  L.  R.  30  Mad. 470  (F.B.)  (Dhuttaloor  v.  Paidiganlam). 
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and  pointed  out  that  22  All.  222  (1)  had  been  overruled 
by  25  All.  27  (2). 

Order  XLI,  rule  4,  Civil  Procedure  Code,  clearly  applies 
to  cases  where  one  of  the  appellants  has  died  and  therefore 
62  P.  B  1913  (3);  4!  P.  B.  1915  (4)  and  3  P.  B.  1916  (5)  afford 
no  assistance  as  they  deal  with  oases  in  which  one  of  the  res- 
pondents had  died.  Similarly  49  P.  B.  1917  (6)  is  not  in 
point  as  in  that  case  one  of  two  plaintiffs  had  died  while  the 
suit  was  pending,  and  it  was  held  that  the  suit  had  abated  so 
far  as  the  share  of  the  deceased  plaintiff  was  concerned. 

The  facts  in  22  All.  222  (I)  however  are  the  same  as  those 
in  the  present  case,  and  that  decision  would  be  an  authority 
were  it  not  for  the  fact  that  it  has  been  expressly  over-ruled  by 
25  All.  27  (2).  It  is  true  that  it  was  followed  in  4  I  0.  385  (7) 
by  Tudball,  J.,  but  it  is  obvious  that  25  dll,  27  (2)  had 
not  been  brought  to  the  notice  of  that  learned  Judge. 

Now  in  63  f.  B.  1914  (8),  order  XLI,  rule  4,  Civil 
Procedure  Code,  was  referred  to,  and  though  the  point  was  not 
discussed,  it  was  held  that  although  only  two  out  of  four 
plaintiffs  had  appealed,  the  whole  case  was  reopened  and  could 
be  disposed  of. 

Again  in  88  P,  B.  1914  (9)  the  question  now  under  con- 
sideration aruse.  There  were  several  appellants  one  of  whom 
died,  and  an  application  to  bring  his  legal  representatives  on 
to  the  record  was  found  to  be  time-barred.  It  was  held  however 
that  the  point  was  covered  by  order  XLI,  rule  4,  Civil  Procedure 
Code,  and  that  the  appeal  could  proceed.  22  Bom.  718  (10),  27 
Bom.  284  (11),  and  25  All.  27  (2),  were  referred  to  with  ap- 
proval. 

To  the  same  effect  are  20  I.  G.  95J  (12)  and  30  M.  470  (13), 
and  we  accordingly  held  that  the  appeal  could  proceed. 

[The  remainder  of  the  judgment  is  not  required  for  the  purposes  of  this 
report— Ed.J 

Appeal  dismissed. 


(1)  (1900)  J.  L.  R.  22  All.  222  (Kamlapat  v.  Baldto). 

(2)  (1902,  l.L.R.  25  All.  27  (Kam  Sewak  v.  Lambar  Pande). 

(3)  62  P.  R.  1913  (Khuda  Bakhsh  v.  Mathra  Das). 

(4)  41  P.  R.  1915  (Hndu  v.  Lala). 

(5)  3  P.  R.  1916  (lnayat  v.  Ganga). 

(6)  49  P  R.  1917  (Niranjan  Natk  v.  Afzal  Hussain). 

(7)  (1909;  4  Indian  Cases  385  (Ram  Lai  v.  Debi  Singh). 

v8)  63  P.  R.  1914  (Sundar  Singh  v.  Krishna  Mills  Company). 
(9)  88  P.  R.  1914  (Med  Singh  v.  Mussammat  Kabir*un-Nisa 

(10)  (1897)  I.  L.  R.  22  Bom.  718  (Chandarsang  v.  Khimabhai). 

(11)  (1903)  I.  L.  R.  27  Bom.  284  (Chintaman  v.  Gangabai). 

(12)  (1913;  20  Indian  Cases  952  (Artho  Rama  v.  Artho  Padhi). 

(13)  (1905)  /.  L.  R  30  Mad.  470  [F.B.)  {Dhuttaloor  v.  Paidigantam). 
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C\     No.  85. 

Before  Hon.  Mr.  "Justice  Scott-Smith. 

LAHORE  ELECTRIC  [SUPPLY    COMPANY— (Defendant)— 
PETITIONER, 

Versus 

DURGA  DAS— (Plaintiff)— RESPONDENT. 

Civil  Revision  No.  506  of  1917. 

Indian  Electricity  Act,  IX  of  1910,  sections  2,  20  (1)  (a)  and  21  and 
schedule  clause^ I  (1),  proviso  first  (6),  proviso  second  (c)  and  sub-clause  (2)  — 
licensee  renewing  the  main  fuses  in  a  service  line— whether  cost  is  chargeable 
to  consumer  and  whether  licenses  can  cut  off  connection  in  case  of  refusal 
of  payment. 

The  plaintiff  consumer's  premises  were  connected  by  the  defendant 
Company  with  the  distributing  main  by  means  of  a  "service  line  "  as  defined 
in  section  2  of  the  Electricity  Act,  the  main  fuses  technically  known  as  "  cut- 
outs "  being  part  of  it.  These  main  fuses  burnt  out  and  on  the  plaintiff 
notifying  the  Company,  the  fuses  were  renewed  by  them.  The  Company 
then  demanded  payment  of  Ks  2  as  a  charge  Eor  their  renewal ;  plaintiff  pro- 
tested that  he  was  not  liable  for  the  charge  and  thereon  the  Company  re- 
iterated its  demand  and  threatened  to  cut  off  the  connection  if  the  bill  was  not 
paid  within  7  days.  Plaintiff  again  repudiated  his  liability.  The  Company 
thon,  on  2nd  October,  disconnected  the  plaintiff's  house  but  restored  the 
connection  on  the  4th  idem  on  the  plaintiff  paying  under  protest,  Rs.  8,  ri:., 
Rs.  2  for  the  fuses,  Rs.  3  as  disconnection  fee  and  Rs.  3  as  reconnection  fee. 
Plaintiff  then  sued  the  Company  for  these  Rs.  8  together  with  Rs.  100  on 
account  of  damages. 

HeW.that  rule  37  of  the  rules  framed  by  the  Government  of  India  in 
the  Public  Works  Department  contained  in  Notification  No.  107,  dated  23rd 
December  1910,  shewed  that  the  cut-out  which  was  admittedly  kept  under 
the  licensee's  (i.  e.,  the  defendant's)  seal  is  a  necessary  part  of  the  service 
line. 

Held  also,  that,  clause  VI  (1),  proviso  first  (b)  of  the  schedule  to  the 
Electricity  Act  shews  that  the  consumer  may  be  required  to  pay  the  initial 
cost  of  the  service  line  or  of  part  thereof,  and  accordingly  in  Lahore  a  fixed 
charge  of  Rs.  20  is  made  by  the  Company,  but  sub-clause  (2)  of  clause  VI 
shews  that  the  service  line  mast  he  maintained  by  the  licensee  whether  a 
portion  of  it  has  or  has  not  been  initially  paid  for  by  the  consumer  and  the 
defendant  Company  was  therefore  bound  to  maintain  the  cut-outs. 

Held  further,  that  if  the  consumer's  installation  be  defective  the  licensee 
is  entitled  to  discontinue  the  supply  of  energy  to  him,  vide  clauso  VI  (1), 
proviso  second  <,c)  of  the  schedule  of  the  Act,  and  he  has  also  a  right  of  in- 
specting the  consumer's  installation  under  section  20  (1)  \a)—  but  if  he  con- 
tinues to. supply [energy  to  a  consumer  whon  ho  knows  or  has  reason  to  be- 
lieve that  the  latter's  initallati  tire  he  does  80  al  liis  own  risk  and 
the  consumer  is  not  liable  to  pay  f-  :  even  if  it  melts  owing  to  a 
defect  in  his  installation. 
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Held  however,  that  in  the  present  case  there  was  no  proof  that  tlio  fuses 
melted  owing  to  any  defect  in  plaiiitiil's  installation. 

Held  consequently,  that  the  demand  of  the  defendant  Company  for  Rs.  2 
on  account  of  the  new  cut-outs  supplied  in  plaintiff's- service  line  was  not 
justified  by  anything  in  the  Electricity  Act,  and  tho  Company  had  therefore, 
even  if  section  2-4  of  the  Act  was  applicable  to  tho  case,  no  right  to  disconnect 
the  plaintiff's  premises  from   the  distributing  main. 

Revision  from  the  order  of  Lala  Shibbu  Mai,  Judge,  Court  of  Small 
Causes,  Lahore,  dated  the  \0th  April  1917. 

Beech  ey,  for  Petitioner. 

Moti  Sagar,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Scott-Smith,  J.— This  is  an  application  for  revision  of   the      \3th  March  19)8, 
order  of  the  Judge,  Small  Cause  Court,  Lahore,  granting  plain- 
tiff-respondent,  a   decree    for    Rs.    108     against   the     Lahore 
Electric    Supply  Company,  defendant-petitiouer.       The    brief 
facts  of  the  case  are  as  follows  :  — 

On  the  31st  August  1916  the  electric  current  supplied  by 
the  defendant  Company  to  plaintiff's  house  having  failed  the 
plaintiff  sent  a  message  asking  the  Company  to  look  into  the 
matter.  The  Company  sent  their  Mistri,  who  finding  that  the 
main  fuses  had  been  burnt  out  renewed  the  same.  On  the  4th 
September  the  defendant  Beat  plaintiff  a  bill  in  which  a  charge 
of  Rs.  2  was  made  for  renewal  of  two  main  fuses.  Plaintiff 
protested  saying  that  he  was  not  liable  for  the  renewal  of  the 
main  fuses  which  were  defendant's  property  and  kept  under 
his  seal,  and  which  had  melted  through  no  fault  of  the  plaintiff. 
On  the  15th  September  the  defendant  Company  again  pressed 
for  payment  of  the  charge  of  Rs.  2  threatening  disconnection 
in  case  the  bill  was  not  paid  within  seven  days.  Plaintiff  re- 
plied to  this  repudiating  his  liability.  On  the  2nd  October  the 
defendant  Company  disconnected  the  plaintiff's  house  from  tho 
distributing  main.  On  the  4th  October  the  connection  was 
restored  on  plaintiff  paying  under  protest  a  sum  of  Rs  8  to  the 
defendant,  namely  Rs.  2  for  the  fuses,  Rs.  3  as  disconnection 
fee  and  Rs.  3  as  reconuectioa  fee.  He  then  sued  the  Company 
for  this  Rs.  8  together  with  Rs.  100  on  account  of  damages  and 
the  Small  Cause  Court  has  decreed  the  claim. 

The  lower  Court's  fiudiugs  are  that  tho  main  fuses  were 
the  property  of  the  defendant  Company  which  was  therefore 
bound  to  keep  them  in  order  ;  that  it  was  not  shown  that  they 
"  blew  off  "  or  melted  through  any  fault  of  the  plaintiff  ;  that 
the   requirements   of  law  as  to  notice   to   plaintiff   were  not 
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complied  with  ;  and  that  in  any  case  the  charge  was  not  one 
"  in  respect  of  the  supply  of  energy  "  within  the  meaning  of 
section  21  of  the  Indian  Electricity  Act,  IX  of  1910.  The  main 
fuse  is  technically  called  a  cut-out  and  the  first  question  for  deci- 
sion is  whether  the  charge  of  Rs.  2  for  replacing  the  cut-outs 
was  payable  by  the  plaintiff  or  the  defendant.  The  consumer's 
premises  are  connected  with  the  distributing  main  by  means 
of  a  service  line  which  is  defined  in  section  2  of  the  Indian 
Electricity  Act  as  "  any  electric  supply-line  through  which 
"  energy  is,  or  is  intended  to  be,  supplied  by  a  licensee  to  a 
"  consumer  either  from  a  distributing  main  or  immediately 
"  from  the  licensee's  premises."  Electric  supply -line  is  defined 
as  "  a  wire,  conductor  or  other  means  used  for  conveying, 
"  transmitting  or  distributing  energy  together  with  any  casing, 
"  coating,  covering,  tube,  pipe  or  insulator  enclosing,  surround- 
"  ino1  or  supporting  the  same  or  any  part  thereof,  or  any 
"  apparatus  connected  therewith  for  the  purpose  of  so  conveying, 

"  transmitting  or  distributing   such    energy " 

The  object  of  the  cut-out,  I  understand,  is  to  regulate  the 
supply  of  electric  energy  and  therefore  I  think  it  would  be  an 
apparatus  for  the  purpose  of  distributing  such  energy  within 
the  meaning  of  the  definition  of  electric  supply  line  ;  but  it  is 
not  necessary  to  labour  this  point  for  part  of  Counsel  for  peti- 
tioner's argument  is  that  the  cut  out  is  part  of  the  service- 
line.  In  this  connection  Mr.  Beechey  refers  to  rule  37  of  the 
i  ules  framed  by  the  Government  of  India  in  the  Public  Works 
Department  contained  in  Notification  No  107,  dated  the  23rd 
December  1910.  The  rule  in  question  is  as  follows  : — "  A 
"  licensee  shall  insert  a  suitable  cut-out  in  each  service- line 
within  a  consumer's  premises,  in  an  accessible  position  as 
"  close  as  possible  to  the  point  of  entry.  Such  cut-out  shall  be 
contained  within  an  adequately  enclosed  fire-proof  recepta- 
cle." This  shows  that  the  cut-out  is  a  uecessary  part  of  the 
service-line  and  it  is  admittedly  kept  under  the  licensee's  seal, 
the  licensee  being  in  this  case  the  defendant  Company. 

Now  the  law  as  to  payment  of  the  cost  of  the  service-line 
is  contained  in  the  Schedule  to  the  Act,  Clause  VI  (1), 
proviso  first  (6),  which  is  as  follows  : — "  Provided  that  the 
"  licensee  shall  not  be  bound  to  comply  with  any  such  requisi- 
"  tiou  (*'.  e  ,  for  a  supply  of  energy)  unless  and  until  the  person 
"  making  it,  if  required  by  tins  licensee  so  to  do,  pays  to  the 
"  licensee  the  cost  of  bo  much  of  any  service-line  as  may  be 
"  laid  down  or  placed  for  the  purposes  of  the  supply  upon  the 
"  property  in  respect  of  which  the  requisition  is  made,   and  of 
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u  so  much  of  any  service-line  as  it  may  be  necessary  for  the 
"  said  purposes  to  lay  down  or  place  beyond  one  huudred  feet 
u  from  the  licensee's  distributing  maiu,  although  not  on  that 
"-property."  This  shows  that  the  consumer  may  be  required 
to  pay  the  initial  cost  of  the  service-liue  or  of  part  thereof  It 
is  common  ground  that  in  Lahore  a  fixed  charge  of  Rs.  20  is 
made  by  the  Company  in  respect  of  the  service-line.  Sub- 
clause (2)  of  clause  VI  is  as  follows  :■— "  Any  service -line  laid 
"  for  the  purpose  of  supply  in  pursuance  of  a  requisition  under 
"  sub-clauso  (1)  shall,  notwithstanding  that  a  portion  of  it  may 
11  have  been  paid  for  by  the  person  making  the  rtquisition,  be 
u  maintained  by  the  liceusee."  This  shows  that  whether  a 
portion  of  the  service  line  has  or  has  not  been  initially  paid  for 
by  the  consumer  it  shall  be  maintained  thereafter  by  the 
licensee  ;  in  other  words  the  licensee  lias  to  bear  the  cost  of 
maintenance  of  the  service-line.  Mr.  Bauchey  urges  that  sub- 
clause (2)  is  governed  by  the  provisos  to  sub-clause  (1)  but 
I  am  quite  unable  to  agree  with  him.  The  provisos  only  apply 
to  sub-clause  (1),  sub-clause  (2)  is  obviously  quite  distinct  and 
its  meaning  is  perfectly  clear.  It  must  therefore  be  held  that 
the  licensee,  in  this  case  the  defendant  Company,  is  bound  to 
maintain  the  cut-outs  which  are  kept  under  his  own  seal  in 
proper  order. 

A  good  deal  was  said  in  arguments  as  to  why  the  out-outs 
fused,  whether  it  was  due  to  some  fault  in  the  distributing  main 
or  in  the  plaintiff's  own  installation.  Ou  this  point  Mr.  Beechey 
has  referred  to  the  evidence  of  Mr.  Drummond  which  is 
to  the  effect  that  main  fuses  "  blow  off "  owing  to  a  defeot 
in  the  installation.  I  do  not  understand  this  to  mean  that  it  can 
Dover  happen  from  any  other  cause.  It  does  not  appear  that 
any  examination  of  the  plaintiff's  installation  was  made  with  a 
view  to  seeing  whether  it  was  in  proper  order  or  not.  There 
is  no  evidence  ou  the  record  that  the  main  fuses  melted  owing 
to  any  defect  in  his  installation.  If  a  consumer's  iustallatiou 
is  defective  the  licensee  has  his  remedy.  Under  chuse  VI  (I) 
proviso  second  (c)  of  the  schedule  to  the  Act  "  A  licensee 
"  shall  be  entitled  to  discontinue  the  supply  if  the  electric 
"  wires,  fittings,  works  and  apparatus  in  such  property  (i.  e  , 
"  the  premises  of  the  consumer)  are  not  in  goo  1  order  and  con- 
"  dition,and  are  consequently  likely  to  affect  injuriously  the  use 
"  of  energy  by  the  licensee,  or  by  other  persons."  In  other 
words  if  the  consumer's  installation  be  defective  the  licensee  is 
entitled  to  discontinue  the  supply  of  energy  to  him.  If  the 
licensee  has  reason  to  believe  that  there  is  any  defect  iu   the 
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installation  he  can  take  action  under  section  20  (1)  (a)  of  the 
Act  which  lays  down  that  "  a  licensee  or  any  person  duly 
"  authorized  by  a  licensee  may  at  any  reasonable  time,  and  on 
"  informing  the  occupier  of  his  intention,  enter  any  premises 
"  to  which  energy  is  or  has  been  supplied  by  him,  for  the  pur- 
"  pose  of  inspecting  and  testing  the  electric  supply-liues, 
"  meters,  fittings,  works  and  apparatus  for  the  supply  of 
"  energy  belonging  to  the  licensee." 

If  there  is  any  dispute  as  to  any  alleged  defect  he  can 
take  action  under  clause  VI,  sub-clause  (3)  of  the  schedule 
and  refer  the  matter  to  au  Electric  Inspector  who  shall  decide 
it.  If  he  continues  to  supply  energy  to  a  consumer  when  he 
knows  or  has  reason  to  believe  that  the  latter's  instillation  is 
defective  he  does  so  at  his  own  risk.  I  can  fiud  uothing  in  the 
Act  to  justify  the  view  that  the  consumer  is  liable  to  pay  for  a 
new  cut-out  if  it  melts  owing  to  a  defect  in  his  installation.  It 
is  clear  then  that  the  demand  of  the  defendant  Company  for 
Rs.  2  on  account  of  the  new  cutouts  supplied  in  .plaintiff's  ser- 
vice line  was  not  justified  by  anything  in  the  Electricity  Act. 
It  was  argued  that  this  charge  was  always  made  by  the  Com- 
pany and  that  c  msumers  complied  with  the  demand  without 
demur.  That  may  be  so,  but  an  illegal  demand  does  not 
bjjume  legal  merely  bdeause  it  is  usually  complied  with  by 
the  public. 

Another  point  argued  was  whether  the  charge,  if  a  legal 
one,  was  one  for  non-payment  of  which  the  licensee  would  bo 
entitled  to  disconnect  the  plaintiff's  promises  under  the  powers 
conferred  by  section  2 1  of  the  Electricity  Act.  Mr.  Meares  in 
his  book  ou  the  Law  relating  to  Electrical  Euergy  in  India  in 
his  notes  under  this  tectiou  .->ays  that  the  words  "  any  other 
sum  due  "  would  include  the  cost  of  the  connection  to  the 
house  iu  so  far  as  it  is  iu  any  c  tso  payable  by  the  consumer. 
If  this  view  is  correct  the  cost,  of  the  service-liue  would  be 
such  a  sum,  but  it  is  unnecessary  to  decide  the  point  because  in 
my  opimon,  as  set  forth  above,  the  sum  was  not  due  from  the 
plaintiff  to  the  defendant.  It  is  unnecessary  to  decide  whether 
the  requirements  of  law  as  to  notice  were  complied  with  in  the 
present  case,  as  I  hold  that  the  defendant  was  not  entitled  to 
disconnect  the  plaintiffs  premises  from  the  distributing 
main. 

Kir,  iieuchey  finally  urged  that  it  would  have  been  suth- 
cieut  to  award  uiuio  nominal  damages  as  the   plaintiff    suffered 
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no  inconvenience  from  the  disconnection.  He  has  however 
given  evidence  that  some  members  of  his  family  were  residing 
in  the  house  and  that  they  were  put  to  inconvenience  by  the 
disconnection.  The  amount  awarded,  namely  Hs.  1  0,  is  not  a 
large  sum  for  the  Company  to  have  to  pay  as  damages  for  its 
illegal  aet  and  I  am  not  prepared  to  interfere  with  the  order  of 
the  Small  Cause  Court  in  this  respect. 

The  application  is  accordingly  rejected    with    costs  to  the 
plaintiff -respondent. 

Revision  rejected. 


No.  86. 

Before  Hon.  Mr.  Justice  LeRossignol  and  Hon.  Mr. 

Justice  Wilberforcc. 

NAND  LAL— (Defendant) -APPELLANT, 

Versus 

DEWAN  CHAND  -(.Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  405  of  1915. 

Hindu  Law— whether  Manager  of  Hindu  family  can  by  will  distribute 
his  ancestral  property. 

Held,  that  by  Bindu  Law  a  Manager  of  a  Hindu  family  is  not  competent 
by  will  to  effect  a  distribution  of  his  ancestral  property  whether  equal  or 
unequal. 

I.  L,  B.  2  Mad.  317  U),  distinguished, 

First  appeal  from  the  decree  of  Lata  Achhrn  Ram,  Senior 

Subordinate  Judge,  Lahore,  dated  the  5th  November  1914. 

Moti  Sagar,  for  Appellant. 

Sheo  Narain,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Wilberforce,  J.— Plaintiff  in  this  case  is  a  son  of  one  14/ft  March  I9l8t 
Shankar  Das,  and  brings  this  suit  against  Shankar  Das'  grandson 
Nand  Lai  for  a  declaration  that  he  (plaintiff)  is  the  sole  owner  of 
two  houses,  according  to  the  terms  of  his  father's  will.  The  big 
house  in  suit  was  admittedly  ancestral  propeity  and  according 
to  the  will  one-half  was  given  to  the  plaintiff,  and  the  other 
half  to  his  mother,  on  condition  that  it  would  fall  to  the  share 
of  the  heir  who  incurred  expenses  in  connection  with  the  death 
of  the  testator  and  his  wife.  The  second  house  which  is  also 
ancestral   was  set   apart  for   payment  of   debts^of  the  testator. 


(1)  (1S80)  /.  L.  R,  2  Mad.  317  (Kandasami  v.  Doraisami  Ayyar). 
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Plaintiff  claims  that  he  paid  the  funeral  and  other  expenses 
and  debts  of  his  father  and  asks  therefore  for  a  declaratory 
decree  in  respect  of  both  houses.  rlhe  pedigree  of  the  parties 
is  shoWn  by  the  lower  Court  and  the  other  heirs  of  Shanker 
Das  shown  therein  are  said  to  have  agreed  to  the  will.  The 
defendant  denied  that  any  will  "was  executed  and  pleaded 
that  under  any  circumstances  Shanker  Das  had  no  power  to 
devise  his  ancestral  property  by  will.  He  also  contested 
plaintiff's  statement  regarding  the  expenses  of  the  plaintiff  on 
the  obsequies  of  Shankar  Das  and  his  wife  and  his  payment  of 
debts.  The  lower  Court  found  that  the  will  had  been  executed 
by  Shanker  Das  and  that  it  was  valid.  It  also  found  that  the 
plaintiff  had  spend  money  as  stated  by  him.  Plaintiff  was 
therefore  given  a  decree. 

As  for  the  execution  of  the  will  by  Shankar*  Das,  some 
half-hearted  arguments  were  addressed  to  us.  It  was  suggested 
that  subsequent  interpolations  had  been  made  and  some 
evidence  to  this  effect  was  referred  to.  We  need  only  state 
that  we  agree  with  the  lower  Court  that  the  whole  will  was  in 
the  hand  of  Shankar  Das.  It  was  next  argued  that  part  of  the 
property  being  ancestral,  Shankar  Das  hid,  at  any  rate,  so  far 
as  that  property  was  concerned,  no  power  to  distribute  it  among 
his  descendants.  The  greater  part  of  his  propei  ty  appears  to 
have  been  acquired  but  the  property  now  in  suit  is  admittedly 
ancestral.  We  have  no  hesitation  in  holding  that  Shankar  Das 
had  no  power  under  Hindu  Law  to  make  a  division  of  his 
ancestral  property  by  will  and  this  general  proposition  is  not 
contested  by  the  learned  counsel  for  the  respondent.  The  lower 
Couit,  however,  held  that  the  manager  of  the  family  could 
make  an  equal  distribution  of  his  ancestral  property  among 
his  sons  and  grandsons,  and  counsel  for  the  respondent  relies 
on  this  finding  and  has  also  quoted  /.  L.  li  II  Mad.  317  (1)  as 
an  authority  in  his  favour.  There  is  we  may  remark  no  proof 
of  the  equality  of  the  distribution  and  the  authority  quoted 
does  not,  in  our  opinion,  assist  the  respondent's  case  as  in  that 
case  a  partition  had  been  effected  by  the  manager  of  the  family 
during  his  lifetime,  and  we  are  not  prepared  to  assent  to  the 
proposition  that  the  manager  of  a  Hindu  family  can  make  by 
will  any  equal  or  unequal  distribution  of  his  ancestral  property 
for  it  is  opposed  to  the  basic  principle  of  the  Hindu  Law  of 
survivorship. 


(1)  (1880)  I.  L  R,2  Mad,  .317  (Kandasami  v.  Doroisami  Ayyar) 
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Counsel  for  the  respondent  also  urged  that  all  the 
descendants  of  Shankar  Das  had  assented  to  the  will  and  that 
after  such  ratification  of  its  terms,  no  objections  by  the 
defendant  could  be  heard.  There  was  some  evidence  of  the 
calling  two  years  after  the  death  of  Shankar  Das  of  a 
panchayat  at  which  an  attempt  was  made  to  secure  the  assent 
of  all  the  survivors  to  the  will  and  to  have  a  document  execnted 
to  this  effect.  It  is  clear,  however,  specially  from  the  evidence 
of  Lala  Bilas  Ram,  that  no  definite  conclusion  was  arrived  at. 
We  do  not  consider  therefore  that  the  defendant  ever  assented 
to  the  terms  of  the  will. 

For  the  above  reasons,  although  the  present  litigation 
appears  to  be  of  a  somewhat  vexations  character,  as  the  share 
of  the  defendant,  in  the  property  is  a  small  one  and  as  before 
obtaining  this  share  he  may  have  to  make  some  payments  to 
the  plaintiff,  we  have  no  alternative  but  to  dismiss  the  plaintiff's 
suit  and  leave  the  parties  to  make  their  own  arrangements.  As, 
however,  the  defendant  unnecessarily  contested  the  execution 
of  the  will  on  which  the  main  contest  concentrated,  and  as  this 
point  was  found  against  him,  we  order  the  parties  to  bear  their 
own  costs  throughout. 

Appeal  accepted* 


No  87, 

Before  Hon.  Mr.  Justice  Shadi  Lai. 
HAYAT  AND  OTHERS— (Dependants)— APPELLANTS, 

Versus 
MUSSAMMAT  GULLAN— (Plaintiff)— RESPONDENT. 
Civil  Appeal  No.  1159  of  1917. 

Custom— alienation— will  by  sonless  proprietor  devising  whole  of  his 
ancestral  property  to  daughter  in  presence  of  a  brother  and  nepheic — Mair 
Rajputs,  Chakwal  tahsil,  Jhelum  districi. 

Held,  that  by  custom  among  Mair  Rajputs  of  Ihe  Chakwal  tahsil  cf  the 
Jhelum  district  a  sonless  proprietor  is  competent  to  devise  the  whole  of  his 
ancestral  estate  in  favour  of  his  daughter  in  the  presence  of  his  brother  and 
nephew. 

22  P.  R.  19C4  (1),  93  P.  R.  1885  2)  and  9G  P.  R.  1007  (3),  referred  to, 
also  Rattigan's  Customary  Law  (Mh  edition),  paragraph  59,  remark  2. 

(1*  22  P.  R.  1904  Slier  Jang  v.  Ghulam  Mohi-udDin). 
(2)  93  P.  R.  1885  {Fazal  v.  Mussammat  Bhagbari). 
\3)  96  P.  R.  1907  {Fai?  Bakhsh  v.  Jahnn  Shah). 
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Second  appeal  from  the  decree  of  0.  L.  Dundas,  K  squire, 
District  Judge,  Jhelum,  dated  the  I6(h  February  19J7. 

Nanak  Chand,  for  Appellants. 

Mohsin  Shah,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :— » 
lith  March  1918.  Shadi  Lal,  J.— The  parties  are  Mair  Rajputs  of   the  Chak- 

wal tahsil  of  the  Jhelum  district,  and  the  question  for  con- 
sideration is  whether  a  sonless  proprietor  is  competent  to 
devise  the  whole  of  his  ancestral  estate  in  favour  of  his  daughter 
in  the  presence  of  his  brother  and  nephew.  The  Courts  below 
have  concurred  in  answering  the  question  in  the  affirmative, 
and  after  hearing  arguments  and  examining  the  evidence  upon 
the  record  I  see  no  adequate  reason  for  dissenting  from  their 
conclusion. 

As  pointed  out  in  Rattigan's  Digest  of  Customary  Law 
(eighth  edition)  paragraph  59,  remark  2,  although  the  initial 
presumption  throughout  the  province  is  against  the  power  of 
alienation  in  respect  of  ancestral  land  in  village  communities, 
and  the  onus  probamii  at  the  outset  rests  on  the  person  asserting 
such  a  power,  yet  in  cases  of  the  Muharninadan  tribes  of  the 
Jhelum  district  the  presumption  against  the  validity  of  a  gift  by 
a  sonless  proprietor  to  a  daughter  or  daughter's  son  is  not  of 
great  weight,  and  may  be  easily  shifted,  vide,  inter  alia,  22  P.  ft. 
1904  (1).  It  appears  from  the  list  of  cases  appended  to  the 
judgment  of  the  Munsif  that  the  Maira  recognise  a  very  exten- 
sive power  of  alienation  in  respect  of  ancestral  property,  and 
there  are  in  that  list  four  instances  of  the  gift  or  devise  of 
ancestral  property  in  favour  of  a  daughter  or  a  daughter's  son 
to  the  exclusion  of  a  brother  or  brother's  son.  In  93  P.  P. 
1885  (2)  a  Division  Bench  of  this  Court  (Smythe  and  Roe,  J  J.) 
held  that  among  Mair  Rajputs  of  the  Chakwal  tahsil  a  pro- 
prietor without  male  issue  can  by  custom  make  a  will  leaving 
his  entire  estate  to  his  daughter  to  the  prejudice  of  his  near 
collaterals.  The  judgment  reported  as  96  P.  P.  1907  (3)  also 
relates  to  Mair  Rajputs  of  the  Chakwal  tahsil  and  lays  down 
that  a  gift  by  a  childless  proprietor  of  his  entire  estate  in  favour 
of  two  of  his  grand-nephews  in  the  presence  of  other  nephews 
and  graud-nephews  is  valid  by  custom. 

Upon  the  record  there  are  two  judgments  by  the  Division- 
al Judge,  dated  27th  March  1916  (Musahib  Khatun  v.   Klialas) 


(1)  22  P.  R.  1904'(S/ier  Jang  v.  Ghulam  Mohi-ud-Din). 
(2;  93  P.  R.  1885.(Fazal  v.  'ilussamviat  Bliagbari). 
(3)  96  P.  R.  1907  (Faiz  Bakhsh  v.  Jahan  Shah). 
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and  6th  April  1916  (Lai  Khau  v.  Haider),  both  of  which  re- 
cognise the  validity  of  a  gift  by  a  souless  Mair  proprietor  iu 
favour  of  a  daughter  or  daughter's  sou  to  tho  prejudice  of  hie 
collaterals.  On  the  other  hand  we  have  only  two  compromises 
in  which  the  property  was  divided  between  the  collaterals  and 
the  daughters. 

In  view  of  tho  judicial  authorities  referred  to  above  and 
the  evidence  adduced  by  the  daughter,  I  am  of  opinion  that 
even  if  the  onus  was  on  her  to  establish  the  validity  of  tho 
will  in  her  favour,  that  onus  has  been  fully  discharged,  and 
that  the  collaterals  have  failed  to  adduce  any  instance  showing 
that  the  power  of  devise  in  favour  of  daughters  is  not  recognis- 
ed among  the  Mair  Rajputs  of  tha  Chakwal  Tahsil.  Accord- 
ingly I  affirm  the  decree  of  the  lower  Appellate  Court  and 
dismiss  the  appeal  with  costs. 

Appeal  dismissed' 


No.  88. 

Before  Hon.  Mr,  Justice  Chevis  and  Hon.  Mr.  Justice 
Broadway. 
KISHEN  N  A  RAIN— (Plaintiff)  —  APPELLANT, 
Versus 

PALA  MAL  AND  OTHERS— (Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  1381  of  1915. 

CioU  Procedure  Code,  Act  V  of  1908,  order  2,  ride  2  and  order  34,  rule  14 
—  whether  principle  of  section  99,  Transfer  of  Property  Act,  is  still  applicable 
in  the  Punjab  and  whether  suit  for  principal  mortgage  money  is  barred  by 
previous  suit  for  interest  only. 

Held,  that  the  principle  o'  section  99  of  Lko  !ransi'ur  oi'  Property  Act 
can  uo  longer  be  applied  to  the  Punjab,  the  Legislature  having  repealed  that 
section  and  substituted  therefor  order  34,  rule  14  (1)  of  tho  Code  of  Civil 
Procedure  1908,  which  is  expressly  inapplicable  to  this  Province. 

18  l\  R.  1910  (1),  referred  to. 

2  P.  R,  1907  (2),  distinguished. 

Held  also,  that  order  2,  rule  2  of  the  Code  of  Civil  Procedure  bars  a  suit 
for  principal  and  interest  due  on  a  mortgage  where  tho  plaintiff  mortgagee 
has  previously  sue  i  and  obtained  a  decree  for  interest  only,  when  he  could 
have  6ued  for  the  principal  as  well. 

(1)  18  P.  R.  191(5  (Mehr  Bakhshv.  Sanjhe  Khan). 
{2)  2  P.  Rt  1907  (.lagan  Nath  v,  Budhwa). 
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First  appeal  from  the  decree  of  G.  L.  Dundas,  Esquire,  District 
Judge,  Delhi,  dated  the  2\)th  February  19 J 6. 

Moti  Sagar,  for  Appellant. 

Sheo  Narain  and  Sardha  Ram,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by  : — 

\Qth  March  1918.  Chkvis,  J. — In  this  case  the  mortgagee  sued  for  iuterest  in 

1906  and  obtaiued  a  decree  for  Us.  2,306-13  with  charge  on  the 
property  mortgaged.  ,  In  execution  proceedings  he  had  the 
equity  of  redemption  attached.  The  judgment-debtor  objected, 
quotiug  order  31  of  the  Civil  Procedure  Code,  and  urging  that 
the  mortgagee  could  not  bring  the  property  to  sale  on  such  a 
decree,  aud  that  if  he  wanted  to  sell  up  the  property  he  should 
"  get  a  decree  according  to  law."  The  first  Court  disallowed 
his  objections  but  on  27th  October  19  io  liv.  Clifford,  Addition- 
al Divisional  Judge  allowed  the  objectious  on  appeal,  holding 
that  the  lower  Court's  order  was  opposed  to  order  3i,  rule  14, 
Civil  Procedure  Code,  aud  to  2  P.  R.  19  J7  (1),  and  that  the 
latter  ruliug  must  be  followed  in  preference  to  31  Cal.  921  (2), 
ou  which  the  lower  Court  had  relied 

The  mortgagee  then  brought  this  suit  for  principal  and 
interest,  and  it  has  been  dismissed  by  the  lower  Court  as 
barred  by  order  2,  rule  2.     Hence  this  appeal. 

For  the  appellant  it  is  urged  that  the  respondent  is  es- 
topped from  pleading  order  2,  rule  2,  as  he  has  himself  in  his 
former  objections  invoked  the  aid  of  order  34,  rule  14,  which 
itself  la\s  down  that  order  2,  rule  2,  is  not  to  be  a  bar  to  a 
fresh  suit  in  such  cases.  We  are  however  of  opinion  that  all 
that  the  judgment- debtor  meant  to  do  when  he  quoted  order 
34  was  to  claim  the  benefit  of  the  priuciple  embodied  in  the 
tirst  part  of  clause  (I)  of  the  rule.  He  cannot  have  meant  to 
rely  on  the  whole  ot  that  rule,  for  the  secjud  clause  of  the 
rule  expressly  lays  down  that  nothing  iu  the  first  eliuse  shall 
apply  to  any  territories  to  whicli  the  Transfer  of  Property  Act 
has  not  been  extended.  So  order  34,  rule  11  (1)  does  not  apply 
to  Delhi  at  all,  aud  the  second  part  of  it  caunot  be  used  to 
evade  the  provisions  of  order  2,  rule  2.  Nor  can  the  hist  part 
of  it  be  applied,  but  it  is  of  course  arguable  that  the  principle 
therein  embodied  may  be  applied,  for  in  fact  that  is  practioaily 
Rai  Sahib  Moti  Sugar's  second  contention  in  this  case.  The 
respondent  certainly  never  bound  himself  down  to  refrain  from 

(I)  2  P.  R.  1907  (Jagan  biath  v.Budhwa), 

{2)  (1904)  /.  L.  K.31  Cal.  92:'  (Kashi  Perthad  v.  Jvnuna  Ptr*iad). 
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pleading  order  2,  rale  2,  as  a  defence,  and  we  are  of  opinion 
that  in  quoting  ordei'  34  in  his  objections  he  only  meant  to  rely 
on  the  principle  embodied  in  the  first  part  of  order  31,  rale  14, 
clause  1. 

Whether  Mr.  Clifford's  order  was  right  or  wrong  we  need 
not  now  decide.  We  can  only  hold  that  order  34,  rule  14, 
clause  (I),  is  inapplicable  to  the  Punjab  or  Delhi,  and  we  have 
considerable  doubts  whether  2  P.  B.  1907  (I)  still  holds  good 
under  the  new  Civil  Procedure  Code.  But  if  Mr.  Clifford's 
order  was  wrong  the  decree-holder  should  have  attacked  it 
by  further  appeal.  All  that  we  have  to  decide  now  is  the 
question  of  estoppel,  and  as  we  hold  that  the  respondent  never 
meant  to  rely  on  the  latter  part  of  clause  (I)  of  order  34,  rule 
14,  or  to  bind  himself  down  not  to  plead  order  2,  rule  2,  we 
hold  that  there  is  no  estoppel. 

Rai  Sahib  Moti  Sagar's  next  contention  is  that  even  apart 
from  order  34,  rule  14,  he  can  still  maintain  the  suit,  the  prin- 
ciples of  section  99  of  the  Trausfer  of  Property  Act  being  still 
applicable  to  the  Punjab.  But  this  section  has  been  deliber- 
ately repealed  by  the  Legislature,  and  has  been  replaced  by  order 
34,  rule  14,  which  has  been  expressly  held  to  be  not  applicable 
to  the  Punjab.  After  this  to  apply  the  principles  of  section 
99  i3  in  our  opinion  out  of  the  question.  As  is  aptly  said  in 
18  P.  B.  19 16,  (2)  "  it  is  exceedingly  difficult  to  see  how,  in 
"  view  of  the  change  of  the  law  thus  effected  by  the  latest  1'egis- 
11  lative  enactment  of  the  subject  under  consideration,  the  Courts 
"  of  this  Province,  to  which  the  Transfer  of  Property  Act  has 
"  never  been  extended,  can  recognize  and  act  upon  the  technical 
11  rule  embodied  in  section  99  of  the  Act."  We  note  also  that 
the  principle  embodied  in  section  99  is  contained  in  the  first 
five  lines,  and  that  the  last  two  lines  which  say  "  he  may  insti- 
"  tut9  such  suit  notwithstanding  anything  contained  in  the 
"  Code  of  Civil  Procedure,  section  43  "  can  scarcely  be  describ- 
ed as  containing  a  "  principle." 

Lastly  Rai  Sahib  Moti  Sagar  urges  that  order  2,  rule  2  is 
no  bar  because  his  client  was  not  hound  under  the  terms  of  the 
mortgage  deed  to  sue  for  principal  and  interest  at  once.  True, 
but  the  fact  remains  that  at  the  tirnj  when  he  sued  for  interest 
he  could  also  have  sued  for  principal  ;  he  did  not  do  so,  and 
so  the  subsequent  suit  is  now  barred  by  order  2,  rule  2. 

(1)  2  P.  R.  1907  (Jagan  Nath  v.  Budhwa). 

(2)  18  P.  R.  191(3  p.  16  (Mekr  Bakhsh  v.  Sanjhe  Khan). 
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This  appeal  fails  and  is  dismissed,  but  the  appellant  seems 
to  be  a  heavy  loser,  and  we  pass  no  order  as  to  costs  of  this 
appeal. 

Appeal  dismissed. 


No.  89. 

Before  Hon,  Mr.  Justice  Scott-Smith. 

Y\  ARYAM  SINGH— (Plaixtiff)-PETITIONER, 

Vermis 

WADHAWA  AND  OTHERS-RESPONDENTS. 

Civil  Revision  No.  725  of  1917. 

Provincial  Insolvency  Act,  HI  of  1907,  section  46  (4) -period  of  limita- 
tion  for  appeals  under  the  Act,  ichcther  extendible  under  section  5  of  the  Indian 
Limitation  Act,  IX  of  1908— vide  section  29  ^1)  (b)  of  that  Act. 

Held,  following  I.  L.  R.  34  All.  496  (F.B.)  (1),  that  section  5  of  the 
Indian  Limitation  Act  is  applicable  to  the  periods  of  limitation  prescribed  in 
section  46  (4)  of  the  Provincial  Insolvency  Act,  notwithstanding  the  provisions 
of  section  29  (i)  (b)  o^  the  former  Act. 

I.  L.  R.  35  All.  410  12),  distiuguished. 

Revision  from  tlie  order  of  Lala   Ganya    Ram    Wadhiva,    District 
Judge,  Amritsur,  dated  the  9th  July  1917. 

Chai'an  Singh,  for  Petitioner. 

Sham  Lai  and  Duni  Chand,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

25  th  March  1918.  Scott-Smith,  J. — This  is  an  application  for  revision   of  an 

order  of  the  District  Judge  of  Amiitsar  rejecting  as  tima  barred 
an  appeal  instituted  in  his  Court  under  section  46  of  the  Provin- 
cial Insolvency  Act.  The  order  appealed  against  was  passed  by 
the  Judge,  Insolvents  Estates  Court,  Amritsar,  on  the  3rd 
January  1917.  On  the  same  date  an  application  for  review  was 
filed  which  was  rejected  on  the  21st  April  1917.  The  appeal  in 
the  District  Judge's  Court  was  filed  on  the  30th  April  1917  and 
the  appellant  contended  that  the  time  occupied  by  him  in  pro- 
secuting the  review  should  be  excluded  j  in  other  words,  that 
the  prosecution  of  the  review  application  was  a  sutlicient  cause 
for  not  preferring  an  appeal  within  time  withiu  the  meaniug  of 
section  5  of  the  Limitation  Act.  The  District  Judge  holds  that 
under  section  29  of  the  Limitation  Act  section  5  cannot  be  used 


(1)  (1912)  I.  L.  R.  31  All.  490  {F.B.)  {Dropadc  v.  Htrfl  Lai), 
tfj  11913J  ^  £•  #.  35  All,  110  [Thakur  Prasad  v.  i'unuv  Lai). 
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for  the  purpose  of  extending  the  period  of  limitation  specially 
prescribed  for  an  appeal  by  section  46  of  the  Provincial  Insol- 
vency Act  which  is  a  special  law  within  the  meaning  of  that 
section. 

Counsel  for  the  petitioner  relies  on  the  case  reported  as 
I.  L.  B.  XXXIV  All  496  (1),  wherein  it  was  held  that  "The 
"  Provincial  Insolvency  Act  is  a  special  law  within  the  meaning 
"  of  section  29  of  the  Indian  Limitation  Act,  bat,  inasmuch  as 
"  it  is  not  in  itself  a  complete  Code,  there  is  nothing  to  prevent 
"  the  application  thereto  of  the  general  provisions  of  the  Indian 
"Limitation  Act.  Such  general  provisions  do  not  '  affect  or  alter' 
"  the  period  prescribed  by  a  special  law,  but  only  the  manner 
"  in  which  that  period  is  to  be  computed."  Counsel  for  the 
respondent  relies  upon  I.  L  K.  XXXV  All.  410  (2),  wherein 
it  was  held  "  that  section  5  of  the  Indian  Limitation  Act,  1908, 
"  does  not  apply  to  applications  contemplated  by  section  22  oJ: 
"  the  Provincial  Insolvency  Act";  but  in  that  case  J.  L.  R. 
XXXIV  All.  496,  was  distinguished,  and  it  is  in  my  opinion 
clearly  distinguishable.  In  accordance  with  I.  L.  R,  XXXIV 
All.  I  hold  that  the  provisions  of  section  5  of  the  Indian  Limi- 
tation Act  are  clearly  applicable  to  the  present  ca3e  None  of 
the  cases  quoted  in  the  judgment  of  the  learned  District  Judge 
are  quite  on  all  fours  with  the  present  case,  and  no  other 
authority  on  all  fours  with  it  has  been  cited  by  counsel  in  this 
Court.  I  therefore  follow  the  I.  L.  R.  XXXIV  All.  ruling  and 
in  accordance  therewith  allow  this  revision,  and  setting  aside 
the  order  the  Lower  Appellate  Court  remand  the  appeal  thereto. 
It  will  first  consider  whether  the  appellant  had  any  ground  for 
filing  a  review  in  the  Insolvent  Estates  Court,  and  whether 
the  review  proceedings  were  "  sufficient  cause "  within  the 
meaning  of  section  5  of  the  Indian  Limitation  Act  for  presenting 
the  appeal  beyond  the  period  of  limitation  prescribed  by  law. 
If  it  finds  this  in  thi«  affirmative  it  will  ip  teal 

on  tlie  merits.     C  i  its  wil    be  c 

Ii>    •>  itO/l     illuLTt>(} 


(1)  (1912)  I.  L.  R.  34  All.  496  (F.B.)  [Dropadi  v.  Eira  Lai). 

(2)  (1913)  l.L.R,  35  All.  410  (Thakur  Prasad  v.  Fanno  Lai). 
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Full  Bench. 
No.  90. 

Before  Hon.  Mr.  Justice  Shah  Din,  Hon.  Mr.  Justice 

Ghevis  and  Hon.  Mr.  Justice  LeRossifinol. 

AKBAR  HUSSAIN— (Plaintiff)— PETITIONER, 

Versus 

KARM  DAD  AND  OTHERS— (Defendants)— RESPONDENTS. 

Civil  Reference  No.  36  of  1917. 

Jurisdiction  (Ciiil  or  Revenue)— suit  by  tenant  for  compensation 
brought  more  than  a  year  after  dispossession— Punjab  Tenancy  Act,  XVI  of 
1887,  sections  4,  14,  50,  51  and  77  (3)  (g). 

The  plaintiff,  the  tenant,  sued  the  defendant,  the  landlord,  who  had 
dispossessed  him  in  1915  for  recovery  of  possession  and  obtained  a  decree 
on  8th  May  1916.  More  than  a  year  a'ter  his  dispossession  he  brought  the 
present  suit  for  compensation. 

Held,  that  the  suit  was  cognisable  only  by  a  Revenue  Court  and  not  by  a 
Civil  Court  even  though  not  brought  within  one  year  from  date  of  plaintiff's 
dispossession,  ride  section  50  and  77  (3)  (g)  of  the  Punjab  Tenancy  Act. 

64  P.  E.  1898  (1),  overruled. 

7.  L.  R.  17  Cal.  926  (2),  7.  L.  R.  20  All.  471  (3)  and  /.  L.  R.  21  All. 
204  \4),  referred  to. 

45  P.  R.  1891  (F.  B.),  (5),  distinguished. 
Case  referred  by  11.  A.  Casson,   Esquire,    Commissioner  of  Lahore, 
under  section  100  of  the  Tenancy  Act  for  orders  of  the  Chief  Court. 

Petitioner,  in  person. 

C.  L.  Gulati,  for  Respondents. 

The  judgments  of  the  learned  Judges  were  as  follows  :  — 

28th  March  1918  Cmrns,  J. — The  facts  of  this  case    are   as  follows  : — The 

plaintiff  is  the  tenant,  the  defendants  are  the  landlords  In 
May  or  June  1915  the  defendants  dispossessed  the  plaintiff,  who 
sued  to  recover  possession  and  obtained  a  decree  on  8th  May 
1916.  Later  on,  more  than  a  year  after  his  dispossession,  he 
brought  the  present  claim,  which  is  one  for  compensation  in 
the  Civil  Court.  The  Civil  Court  held  that  the  suit  was  one 
falling  under  sections  14  and  77  (3)  (w)  of  the  Tenancy  Act, 
and  returned  tho  plaint  for  presentation  to  the  tievenue  Court. 
The  Revenue  Court  dismissed   the  suit  as  barred  by  limitation, 

(1)  64  P.  R.  1898  (Imam  Din  v.  Feroz  Khan). 

(2)  (1890)  I.  L.  R.  17  Cal.  926  (Ramdhan  Bhadra  v.  Ram  Kumar  Dey). 

(3)  (1897)/  L.R.  20  All.  471  •  ,n  ..    p   .      n    . .  _   .. 

(4)  (1899)  1.  I.  R.  21  All  204  )  (DahP  Rai  v-  DeoH  Ra* 

(5)  45  P.  R.  1891  (F.  B.,  (Kesar  Singh  v.  Nihal  Singh). 
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it  having  been  brought  after  the  expiry  of  the  period  of  one 
year  from  the  date  of  dispossession,  see  section  50  of  the 
Tenancy  Act.  The  plaintiff  appealed  to  the  Collector,  who 
remarked  that  the  issue  whether  the  case  was  cognizable  by 
the  Revenue  Conrt  had  not  been  decided,  and  that  the  suit  did 
not  fall  under  section  77  (3)  (g)  as  it  had  not  been  brought 
within  one  year  of  dispossession  as  required  by  section  50.  So 
the  Collector  referred  the  case  to  the  Chief  Court  through  the 
Commissioner. 

In  the  first  place  I  would  note  that,  the  reference  being 
under  section  100  of  the  Act,  and  not  under  section  99,  the 
Collector  could  have  made  the  refeience  to  this  Court  direct, 
and  not  through  the  Commissioner.     • 

Next  1  would  note  that  in  my  opinion  the  Civil  Court  erred 
in  holding  that  the  suit  was  one  falling  under  section  14.  This 
is  not  a  suit  for  payment  for  the  use  or  occupation  of  land,  but 
for  compensation  for  dispossession.  Further,  though  in  certain 
cases  it  may  be  said  that  the  person  immediately  entitled  to 
the  use  and  occupation  of  the  land  is  the  "landlord"  with 
respect  to  the  person  occupying  land  without  his  consent,  {vide 
82  P.  B.  1S94)  (1),  I  do  not  think  that  in  a  suit  where  the  plaintiff 
is  the  tenant  and  the  landlord  is  the  defendant  we  can  possibly 
twist  matters  round  so  as  to  regard  the  claim  as  one  by  the 
landlord  against  mere  trespassers. 

But  the  real  question  in  this  case  is  whether  after  the 
expiry  of  the  one  year  within  which  a  dispossessed  tenant  can 
bring  a  suit  under  section  50  he  can  still  bring  a  suit  in  the 
Civil  Court.  His  remedy  in  the  Revenue  Court  is  time  barred  ; 
what  we  have  to  decide  is  whether  he  has  any  other  remedy 
left.  According  to  64  P.  R.  1898  (2)  he  can  still  sue  in  the  Civil 
Court  within  the  period  of  limitation  laid  down  by  the  Limita- 
tion Act  (12  years  in  the  case  of  a  suit  to  recover  possession  of 
the  land,  3  years  in  the  case  of  a  suit  for  compensation).  If 
this  be  the  correct  view,  then  the  Civil  Court  was  wroug  in 
returning  the  plaint  to  the  Revenue  Court  and  the  Revenue 
Court  should  have  detected  the  error  of  the  Civil  Court  and 
should  have  followed  the  course  laid  down  in  63  P,  B.  1904  (3), 
i.e.,  it  should  have  made  a  reference  to  this  Court  under 
section  99  with  a  view  to  obtaining  a  final  decision  on  tJhe  question 
of  jurrsdiction.     The  plaintiff's  remedy  is  obviously  barred,  so 

(1)  82  P.  R.  1894  (Ghuna  Mai  v.  Jhanda  Singh). 

(2)  64  F.  R.  1898  (Imam  Din  v.  Feroz  Khan\ 

(3)  63  P.  R.  1901  {Kure  v.  Ghisa). 
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far  as  the  Revenue  Courts  are  concerned,  bat  if  he  still  has  a 
remedy  open  to  him  in  the  Civil  Courts,  I  do  not  think  any 
Court  should  dismiss  his  claim  as  time  barred;  all  that 
should  be  done  is  to  refer  him  to  the  proper  Court.  In  my 
opinion  there  can  only  be  one  period  of  limitation  for  any 
particular  suit,  and  if  it  be  correct  law  to  say  that  for  one 
year  the  Revenue  Court  has  jurisdiction  and  after  that  jurisdic- 
tion is  transferred  to  the  Civil  Court  I  would  hold  that  the 
proper  course  for  a  Revenue  Court,  on  finding  that  the  case  ' 
before  it  has  been  brought  after  the  expiry  of  the  one  j'ear,' 
is  to  refuse  to  exercise  jurisdiction,  and  not  to  decide  the  legal 
issue  of  limitation.  If  a  Court  never  had  jurisdiction  or  has 
ceased  to6have  jurisdiction  I  do  not  see  how  it  can  decide  any 
issnes. 

Turning  now  to  64  P.  7?.  1S9S  (1),  I  think  the  reasons  there 
given  for  holding  that  after  the  year  allowed  by  section  50  for 
bringing  a  suit  in  the  Revenue  Court  has  expired  the  dis- 
possessed tenant  may  still  bring  a  suit  in  the  Civil  Court  may 
briefly  be  said  to  be  that  a  tenant  is  still  regarded  as  a  tenant 
for  the  period  of  one  year  from  the  date  of  his  dispossession 
and  no  longer,  and  that  after  the  expiry  of  the  year  the  late 
tenant  being  no  longer  a  tenant  the  suit  cannot  be  regarded 
as  a  suit  between  tenant  and  landlord,  and  so  the  cognizance 
of  the  Civil  Courts  is  no  longer  excluded.  The  learned  Judges 
quote  from  the  opinion  expressed  by  Sir  Meredyth  Plowden 
in  45  P.  R.  1891  (2),  viz.,  "  ordinarily  then  a  tenant  is  a  person 
"  who  has  aright  to  hold  and  does  hold  aud  the  person  described 
44  in  section  50  is  a  tenant  only  by  an  exceptional  use  of  the 
"term  tenant,  and  only  as  it  seems  to  me  during  the  periol 
"prescribed  for  bringing  the  special  suit  granted  to  him  by 
"section  50,  aud  for  the  purpose  of  exercising  this  right  to  sue." 
So  the  right  to  sue  in  the  Civil  Court  after  the  expiry  of  the 
year  is  allowed  on  the  ground  that  after  the  expiry  of  the  year 
the  claimant  is  no  longer  a  tenant.  It  seem*  to  me  obvious  that 
this  line  of  argument  cannot  apply  i"  the  pr  sent  suit,  for  the 
plaintiff  before  us  h  is  actually  recovered  possession  of  the  land 
and  was  undoubtedly  a  t ■  nant  at  the  time  when  the  p-esent 
suit  was  instituted.  If  the  tenant  is  to  bo  regarded  as  still  a 
tenant  for  the  period  of  one  year  from  the  date  of  his  disposses- 
sion then,  since  the  plaintiff  recovered  possession  within  the 
year,  he  never  ceased  to  be  tenant,  and  the   present  suit   must 

(1)  64  PR.  1898  (TmamDin  w'Fcro:  Khan). 

(2)  45.P.  R.  1891  (F.  B.)  {Kesar  Singh  v.  Kihal  Singh), 
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v 
in  my  opinion  be  regarded  as  one  between  tenant  and  landlord. 
Thus  the  present  case  seems  to  me  clearly  distinguishable  from 
the  cases  dealt  with  in  the  Full  Bench  ruling  45  P.  B.  1891  (1) 
and  in  64  P.  B.  1898  (2),  and  I  would  hold  that  the  present  suit 
being  one  between  laudlord  and  tenant  the  cognizance  of  the 
Civil  Courts  is  barred  by  section  77  of  the  Act,  and  the  suit 
has  rightly  been  entertained  by  the  Revenue  Court. 

I  regret  however  that  I  cannot  express  my  assent  to  the 
proposition  that  a  tenant  is  still  to  be  regarded  as  a  tenant  for 
the  space  of  one  year  and  no  more  from  the  date  of  his  dis- 
possession, and  that  after  the  year  mentioned  in  section  50  a 
dispossessed  tenant  can  still  sue  in  the  Civil  Court.  I  am 
aware  that  in  writing  this  I  am  disagreeing  with  what  has 
been  held  in  a  Bench  ruling  64  P.  P.  18)8  (2)  but  at  the 
same  time  I  note  that  all  that  was  then  decided  was  that  a  suit 
brought  after  the  year  by  an  ex-tenant  who  had  not  sued 
within  the  year  allowed  by  section  50  was  not  a  suit  falling 
under  section  77  (3)  (j)  of  the  Tenancy  Act  and  was  not 
cognizable  by  a  Revenue  Court.  The  Bench  refrained  from 
deciding  whether  a  man  who  had  lost  his  remedy  in  the 
Revenue  Court  had  still  a  remedy  left,  viz.,  a  right  to  sue 
in  a  Civil  Court.  With  all  due  respect  I  wish  to  express  my 
opinion  as  to  the  position  of  a  tenant  who  has  been  dispossessed. 

Section  4  of  the  Act  defines  a  tenant  as  a  person  who  holds 
land  under  another,  but  the  definition  is  subject  to  the  reser- 
vation "  unless  there  is  something  repugnant  in  the  subject  or 
"  context."  In  section  50  we  read  of  tenants  who  have  been 
dispossessed  or  ejected  from  their  tenancy.  It  seems  to  me 
that  in  this  section  we  must  regard  the  word  "  tenant " 
as  meaning  a  person  who  formerly  held  land  under  another,  in 
other  words,  an  ex -tenant  ■  Now  why  an  ex-tenant  shonld 
cease  to  be  regarded  as  such  at  the  end  of  one  year  I  cannot 
understand.  In  my  opiuion  the  expiry  of  the  year  simply 
stops  his  right  to  bring  a  suit,  but  in  no  way  changes  his 
status  ;  from  the  very  date  of  his  dispossession  his  statics  is 
simply  that  of  a  person  formerly  holding  land  who  has  been 
dispossessed,  and  I  caunot  see  that  this  description  became 
inapplicable  to  him  after  the  expiry  of  the  yo.ir  Sir  Meredyth 
I'lowdeu  speaks  of  the  tenant  as  being  "  regarded  by  the 
"  Afct  as  continuing  to  huld  the  land  of  his  tenancy  after 
'•  dispossession."     1  should,  however,  prefer  to  say  that  though 

(1)  45  P.  U.  lb'Ji  {F.  B.j  (Kesar  8ingh  v.  Nihal  Singh). 

(2)  64  i\  U.  LS'JS  Ktuiaut.  Din  v.  Fem  Khan). 
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the  word  "  tenant "  generally  means  a  person  holding  land 
the  word  as  used  in  section  50  merely  means  a  psrson  who 
formerly  held  it.  The  same  learned  Judge  also  refers  to 
section  51  of  the  Act,  and  reading  it  jointly  with  section  50,  is 
of  opinion  that  the  latter  section  gives  a  summary  remedy  to 
the  dispossessed  tenant  instead  of  that  given  by  section  9  of 
the  Specific  Relief  Act,  but  that  if  the  ex-tenant  does  not  avail 
himself  of  this  remedy  he  can  still  later  on  bring  a  regular 
suit  in  the  Civil  Court.  Bat  in  a  suit  to  recover  possession 
under  section  50  the  plaintiff  has  to  prove  more  than  in  a  suit 
under  section  9  of  the  Specific  Relief  Act ;  it  is  not  enough 
merely  to  prove  dispossession,  he  must  also  prove  a  right  to 
recover  possession,  just  as  he  would  have  to  prove  in  a  regular 
suit  in  the  Civil  Court,  and  so  I  fail  to  see  how  section  50  can 
be  said  to  provide  a  "  summary  "  remedy.  . 

Either  section  50  combined  with  section  77  lavs  down  the 
sole  remedies  open  to  a  dispossessed  tenant  excluding  the 
cognizauce  of  the  Civil  Courts,  and  laying  down  a  period  of  limi- 
tation, or  else  it  lays  down  a  remedy,  excluding  the  cognizance 
of  the  Civil  Courts  for  one  year  only  leaving  it  open  to  the 
plaintiff  to  sue  in  the  Civil  Court  after  the  expiry  of  that 
year.  Now  reading  the  Tenancy  Act  as  a  whole,  that  Act 
seems  to  me,  when  dealing  with  suits  and  applications  to  mark 
off  certain  classes  of  suits  and  applications  as  cognizable  only 
by  Revenue  Officers  or  Revenue  Courts.  The  cognizance  of 
Civil  Courts  in  all  such  cases  is  jealously  excluded,  see  sec- 
tions 70  (1)  and  77  (3)  of  the  Act.  Certain  matters  are  to  be 
doalt  with  by  Revenue  Officers,  and  no  Court  is  to  take 
cognizance  of  any  dispute  or  matter  with  respect  to  which  any 
such  application  or  proceeding  might  be  made  or  had.  Certain 
suits  are  to  be  heard  and  determined  by  Revenue  Courts  and  no 
other  Court  is  to  take  cognizauce  of  any  dispute  or  matter  with 
respect  to  which  any  such  suit  might  be  instituted.  Thus 
certain  suits  including  suits  under  section  50  are  carefully 
fenced  off  from  the  Civil  Courts.  It  seems  to  me  most  unlikely 
that  in  such  circumstances  the  Legislature  could  ever  have 
contemplated  that  because  section  50  provides  for  institution 
of  suits  within  one  year,  a  suit  which  would  otherwise  hive 
fallen  under  section  50  should  at  the  end  of  a  year  become 
entertainable  by  a  Civil  Court.  What  I  think  was  intended 
by  section  50  was  that  the  remedy  was  provided  and  the  period 

Iof  limitation  also  laid  down.  If  a  tenant  is  to  get  the  fall 
period  of  limitation  allowed  by  the  Limitation  Act,  what 
possible   object  can  there  be  in  giving   juriddicLiou  to  one     lass 
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of  Courts  for  the  first  year  oulp,  and  after  that  shifting  the 
cognizance  to  another  class  of  Courts?  If  the  subject  is  one 
which  is  to  be  excluded  from  the  cognizauce  of  the  Civil  Courts 
at  all  why  not  keep  jurisdiction  with  the  Revenue  Courts  for 
the  full  period  of  limitation  P  If  the  Revenue  Court  is  for 
any  reason  better  fitted  to  deal  with  the  ca>e  than  the  Civil 
Court  during  the  first  year,  what  change  occurs  at  the  end  of 
that  year  which  renders  it  necessary  or  advisable  to  take  away 
the  judisdiction  of  the  Revenue  Court  and  restore  that  of  the 
Civil  Courts?  Surely  the  question  of  jurisdiction  should 
ordinai'ily  depend  on  the  nature  of  the  suit,  and  not  on  the 
length  of  time  that  has  elapsed  since  the  cause  of  action  arose. 
And  to  hold  that  after  the  first  year  cognizance  changes  from 
the  Revenue  to  the  Civil  Court  means  that  the  plaintiff  is  at 
liberty  to  choose  his  forum,  this  too  can  surely  not  have  been 
intended.  It  appears  to  me  that  the  Legislature  intended  that 
certain  classes  of  suits  should  be  heard  by  Revenue  Courts, 
presided  over  by  officers  who  had  training  and  experience  of 
revenue  matters,  this  intention  would  be  entirely  frustrated 
if  simply  by  waiting  for  a  year  the  plaintiff  could  bring  his 
suit  in  a  Civil  Court  presided  over  by  au  officer  who  had  possibly 
never  had  any  experience  in  all  his  service  of  revenue  matters, 
thus  evading  the  jurisdiction  of  the  Revenue  Courts  presided 
over  by  revenue  experts. 

It  may  be  argued  that  the  Legislature  oould  not  have 
intended  thus  to  curtail  the  ordinary  period  of  limitation  in  the 
case  of  dispossessed  tenants.  But  there  are  similar  .provisions 
in  other  Tenancy  Acts.  The  C.  P.  Tenancy  Act  allows  only 
two  years  for  a  dispossessed  tenant-at-will  to  recover  possession. 
The  Bengal  Tenancy  Act  allows  the  same  period  in  the  case  of 
dispossessed  occupancy  raiyats.  In  17  Calcutta  926  (I)  we 
read  "It  may  seem  somewhat  remarkable  that  the  Legislature 
'•  intended  to   curtail  greatly  to  the   disadvantage  of  the  raiyat 

41  the  period  of  limitation   from  12  years  to  2  years but 

14  what  we  have  to  do  is  simply  to  administer  the  Ihw  as  we 
"  find  it."  The  same  judgment  also  refers  to  the  proceedings 
of  the  Select  Committee  to  which  the  Bengal  Tenancy  Bill  was 
referred  for  consideration,  and  from  those  proceedings  it  would 
appear  that  the  C.  P.  Tenancy  Act  was  followed  and  limitation 
was  intentionally  cut  down. 

Then  turning  to  the  N.  W.  P.  Rent  Act  we  find  a  period 
of  six    months   laid    down   within  which  a  dispossessed  tenant 

(1)  (1899)  /.  L.  R.  17  Cof.926  (929j  (Ramdhan  Bhadra  v.  Ram  Kumar 
Dey). 
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must  apply  to  the  Revenue  Courts  for  recovery  of  possession 
or  for  compensation  for  wrongful  dispossession,  the  jurisdiction 
of  the  ivil  i  ourts  being  birred  (see  sections  v'5  and  95  of  the 
Act)  a  case  occurrea  in  which  a  dispossessed  tenant  who  had 
not  applied  to  the  Revenue  Court  within  the  prescribed  period 
subsequently  took  forcible  possession.  Ou  a  suit  by  the  land- 
lords to  ejeet  him  as  a  trespasser  it  was  held  that  h«  had  lost  his 
right  to  plead  his  status  as  a  tenant.  See  20  All,  47  (1)  upheld 
on  appeal  in  21  All.  204  (2).  In  these  judgments  it  seems  to 
have  been  taken  as  a  matter  beyond  dispute  that  at  the  end  of 
the  six  months  the  defendant  had  no  remedy  by  suit  in  a  Civil 
Court.  On  page  205  of  the  latter  judgment  we  read,  "  the 
"  position  of  the  defendant  when  he  obtained  possession  in  189) 
"  was  this  On  the  one  hand  he  had  clearly  no  remedy  by 
"  legal  proceedings.  By  virtue  of  the  opening  words  of 
"  section  95  of  the  Kent  Act  he  never  had  any  remedy  in  a  Civil 
"Court.  His  remedy  in  a  Revenue  Court,  namely  an  appli- 
"cation  under  section  95  (n)  wih  birred  by  section  96  e)  " 
It  is  pointed  out  by  Bl  iir,  J.  in  '.is  j  i  Igment  in  20  ill.  47 1  (I) 
that  to  allow  the  defendant  to  plead  his  title  as  a  tenant  would 
be  to  allow  him  by  bia  own  "laches  'o  m  t  th^  jurisdiction 
"f.f  the  Revenue  Court  an  I  Ret  up  the  jurisdiction  of  the  ivil 
'*  Court  in  relation  to  a  matter  which,  if  the  nubject  of  c  n- 
"  tention.  could  have  been  brought  only  in  the  Revenue  Coort 
"  within  a  period  of  six  months  " 

In  conclusion  I  would  express  ray  indebtedness  to  the  able 
commentary  to  be  found  on  pages  7-4  to  77  of  the  late  Rai  Bahadur 
Sokh  Dyal's  Punjab  Tenancy  Act,  4tb  Edition.  The  learned 
commentator  is  of  opinion  th«t  if  Sir  Meredyth  Plowden's 
opinion  be  correct  there  is  nothing  to  prevent  a  tenant  who  has 
sued  unsuccessfully  within  the  year  in  the  Revenue  Court  from 
bringing  another  suit  after  the  expiry  of  the  year  in  the  Civil 
Court.  But  whether  a  second  suit  would  be  barred  by  the  law 
of  re--  judicata  is,  I  think,  an  arguable  point. 

1  would  hold  that  such  a  suit  as  the  present,  whether 
brought  within  or  after  the  year  of  [imitation  laid  down  in 
section  50,  falls  under  section  77  (3)  tg)  and  is  cognizable  only 
by  t  e  Revenue  Courts,  and  that  the  present  suit  has  rightly 
been  entertained  by  the  Revenue  Court.  I  think  the  case 
should  be  returned  to  the  Collector  for  decision  of  the  appeal 
in  due  course. 

(h  (1897)  /.  L.  K.  20  All.  471  )  ,n..    -.  _  D,.H  Rai. 
Q)  (1899;  I.  L.  R.  21  All.  201  j  {Dalip  Rax  V'  Deokl  Rai)' 
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Le  Rossigxol,  J.— I  agree  generally  with  what  my  learned    2nd  April  1918. 
brother  Chevis  has  written.     With   all  respect,  I  hold  that  the 
attempt  to  establish  an  analogy  between  the    provisions  of  sec- 
tion 9  of  the    Specific  Relief  Act  and   section  60  of  the    Punjab 
Tenancy  Act  fails. 

The  period  of  limitation  for  a  suit  under  section  9  of  the 
Speeifio  Relief  Act  i*  six  m  nths  only,  a  period  which  in  the 
opinion  of  many  should  suffer  curtailment  and  no  appeal  li«a 
from  a  deoree  passed  in  such  a  su  t.  The  period  for  a  snit  by 
an  alleged  improperly  dispossessed  tenant  on  the  other  hand  is 
one  whole  year  and  the  decree  is  subject  to  appeal  and  revision. 
There  appears  to  me  to  be  nothing1  common  in  the  nature  of  the 
two  suits. 

I  agree  with  my  learned  brother  that  it  is  absurd  to 
suppose  that  the  Legislature  intended  to  give  an  ex-tenant  a 
remedy  in  the  Revenue  Courts  for  one  year  and  to  permit  him 
after  the  expiry  of  that  period  to  have  recourse  to  the  Civil 
Courts. 

Section  77  (3)  of  tho  Tenancy  Act  seenia  to  me  to  be  quite 
clear  and  imperative  and  to  decide  this  question,  we  have  no 
need  to  look  outside  it. 

It  runs : — "  The  following  suits  shall  be  heard  and 
determined  by  Revenue  Courts  and  no  other  Court  shall 
tnke  oogniz>»nce  of  any  dispute  or  matter  with  respect  to  which 
any  such  suit  miyht  be  instituted  "  In  other  words,  if  the  evicted 
tenant  has  a  remedy  in  the  Revenue  Courts  and  neglects  to 
avail  himself  of  that  remedy,  he  shtll  have  none  in  any  other 
Court  Section  77  3)  (g<  and  (i)  appear  to  me  to  cover  all 
conceivable  oauses  of  litigation  betweeu  a  landlord  and  his 
tenant  gua-tenant.  My  conclusion  is  that  an  ex-tenant  in  that 
capacity  oan  look  for  no  r  lief  outside  the  Revenue  Courts  and 
that  the  Civil  t'ourts  can  hear  his  plaint  only  if  he  sets  forth  a 
olaim  to  relief  in  a  oapaoity  other  than  that  of  ex-tenant. 

I  concur  that  the  suit  was  correctly  entertained  and  heard 
by  the  Revenue  Court. 

Shah  Din,  J. — The  question  involved  in  this  reference  is  Qth  April  1918. 
not  free  from  difficulty,  and  theie  is  much  force  in  the  reason* 
ing  employed  by  Sir  Meredyth  Plowden  in  his  referring  order 
in  the  Full  He:ich  oase  reported  as  No.  45  P.  R.  1891  in  support 
of  the  opinion  tentatively  expressed  by  him  that  if  a  wrongfully 
dispossessed  touaut  does  not  sue  in  a  Revenue  Court  for 
recovery  of  possession  within  the  period  of  one  year  preaoribed 
by   Berti on  50   r««d   with  section   77   (3)   (g)  of    the  Ptnjab 
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Tenancy  Act,  he  can  still  avail  himself  of  his  ordinary  remedy 
in  a  Civil  Court  and  can  bring  a  suit  for  recovery  of  possession 
within  12  years  of  the  date  of  his  dispossession  (pp.  243  and  244 
of  the  report).  Bat  regard  being  had  to  the  general  soheme 
of  the  Pnrjab  Tenancy  Act  and  to  the  policy  underlying 
section  77  of  it,  I  think  that  it  was  the  intention  of  the  Legisla- 
ture to  take  away  the  jurisdiction  of  a  Civil  Court  in  regard 
to  a  6uit  contemplated  by  section  50  and  section  77  (3)  (g) 
aforesaid  and  also  to  cut  down  the  period  of  limitation 
which,  had  the  dispossessed  tenant  been  allowed  to  sue  in  a 
Civil  Court  for  recovery  of  possession  of  his  tenaucy  or  for 
compensation  for  wrongful  ejectment,  would  have  been  avail- 
able to  him  under  the  provisions  of  the  Indian  Limitation 
Aot.  Any  opinion  even  tentatively  expressed  by  that  eminent 
Judge,  Sir  Meredyth  Plowden,  is  entitled  to  very  great  weight, 
but  with  all  due  deference,  1  find  myself  unable  to  subscribe 
to  his  view  that  the  real  objeot  of  section  50  was  "  to  substitute 
a  summary  remedy  to  the  wrongfully  dispossessed  tenant  for 
recovery  of  possession  instead  of  that  given  with  a  shorter 
period  of  limitation  by  section  9  of  the  Specific  Relief  Act." 
Seotion  51  of  the  Act  expressly  takes  away,  in  the  case  of  a 
dispossessed  tenant,  the  remedy  given  by  section  9  of  the  Specific 
Relief  Act  ;  but  it  does  not  follow  that  because  the  summary 
remedy  provided  by  sectiou  9  of  the  Specific  Relief  Aot  is  60 
taken  away  by  section  51,  the  object  of  sectiou  50  is  to  sub- 
stitute another  "  summary  remedy  "  to  tho  wrongfully  dis- 
possessed tenant  with  a  longer  period  of  limitation  thau 
would  have  been  available  to  him  under  section  9  aforesaid. 

After  a  careful  consideration  of  the  provisions  of  sections 
50,  51  and  77  (3)  (g)  of  the  Punjab  Tenancy  Aot  by  the  light 
of  the  general  policy  underlying  tbeni  as  regards  the  substitu- 
tion of  the  jurisdiction  of  the  Revenue  Courts  for  that  of  the 
Civil  Courts  in  matters  which  fall  peculiarly  within  the  cog 
nizance  of  the  former,  1  am  of  opinion  that  a  tenant  who  has 
been  wrongfully  dispossessed  of  his  tenancy  in  the  oiroum« 
stances  mentioned  in  section  50  of  the  Act,  can  institute  a 
suit  for  recovery  of  possession  or  for  compensation  or  for  both 
only  in  a  Revenue  Court  under  section  77  (3)  (g),  and  that 
the  period  of  limitation  witi.in  which  such  a  suit  can  be 
bi ought  is,  as  laid  down  m  section  5  \  one  year  from  the  date  of 
his  dispossession.  If  he  allows  the  period  of  one  year  pres- 
orrbed  by  section  i/0  to  expire  without  bringing  a  suit  in  the 
Revenue  Court  he  loses  hi*  remedy  altogether,  and  by  the 
ectnbitfexl   operation  of  efettiou  50  aud   flection  77  (fif)  (g)  16 


SErrR.  &  Oote.,  1918.  ]  CIVIL  JUDGMENTS-No.  91.  ^ 

debarred  from  bringing  a  suit  for  recovery  of  possession  or 
for  compensation  or  for  both  in  a  Civil  Court-  In  other  words, 
a  Civil  Court  has  no  jurisdiction  at  all  to  hear  and  deter- 
mine  a  suit  instituted  by  a  tenant  who  has  been  wrongfully 
dispossessed  of  his  tenaucy,  and  the  sole  remedy  opened  to 
Buoh  tenant  for  recovery  of  possession  or  for  compensation 
for  wrongful  dispossession  or  for  both  is  a  suit  in  a  Revenue 
Court  which  he  must  institute  within  one  year  from  the  date 
of  his  ejectment. 

For  the  forogoiug  reasons  my  answer  to  the  reference  is 
that  the  plaintiff's  suit  was  cognizable  only  by  a  Revenue 
Court  and  not  by  a  Civil  Court,  and  that  the  Revenue  Court 
had  full  jurisdiction  to  hear  and  determine  it.  In  my  opinion 
No  64  P.  B-  1898  (i)  was  wrongly  decided  and  should  be  over- 
ruled. 


No.  91. 

Befwe  Hon.  Sir  Henry  Rattigan,  Kt.,  Chief  Judge,  and 

Hon.  Mr.  Justice  Shah  Din. 

PANNA  LAL— (Defendant)— APPELLANT, 

Versus 

MARWAR  BANK,  LIMITED,  OF  HISSAR—  (Plaintiff)— 

BaSHESHAR  NaTH  AND  ANOTHER -(Defendants)- 

RESPONDENTS. 

Civil  Appeal  No.  2420  of  1913. 

Qourt-fte — separate  appeals  by  several  defendants  against  a  decree 
passed  against  them  all—wliether  full  Court-fee  on  each  appeal  is  required. 

The  Plaintiff  Company  sued  several  defendants  for  recovery  of 
Rs.  18,853-12-0  and  the  first  Court  granted  a  decree  for  the  amount  claimed 
against  all  the  defendants.  Two  of  the  defendants  brought  separate  appeals, 
the  first  on  an  ad  valorem  stamp,  and  the  second  on  a  Rs.  2  stamp  on  the 
ground  that  the  full  Court-foo  had  already  been  paid  by  the  other 
defendant  in  his  appeal. 

Held,  that  although  the  defendants  might  have  filed  a  joint  appeal,  as 
they  had  elected  to  present  separate  appeals,  eaoh  must  bear  the  full  amount 
of  Court-fee. 

First  appeal  from  the  decree  of  H.  K.  Trevaskis,  Esquire, 
District  Judge,  Ambala,  dated  the  27th  October  1913. 

Govind  Dass  and  Dhanpat  Rai,  for  appellant. 

0»  Bevau  Petman,  Moti  Sagar,  Bahadur  Chand  aud  Santa- 
nam,  for  respondents. 

'  U>  64  P,  &  1698  (Jmm  D\n  v,  p<rv§  Eton),  L 
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The  judgment  of  the  Court  was  delivered  by — 
2nd  April  1918.  Sir  Henry  Rattigan,  C.  J.— *         *        *        *        *        * 

The  learned  Judge,  accordingly  granted  the  plaintiff  a 
decreo  for  the  amount  claimed  with  costs  and  interest  at  8|  per 
cent,  up  to  ti<e  date  of  realization. 

Defendants  Nos.  1  and  2  have  appealed  to  this  Court 
separately,  the  appeal  of  defendant  No.  2  being  presented  on 
the  27th  of  November  1913,  and  that  of  defendant  No  I  ou 
the  5th  of  January  < 914*.  The  amount  of  Court-fee  on  the 
first  appeal  Rs.  745  has  been  pa;d  by  defendant  No.  2,  and 
defendant  No.  I  has  stamped  his  memorandum  of  appeal  with 
a  Court-fee  of  Rs.  2  only,  ou  the  ground  that  the  full  Court-fee 
has  been  paid  already  by  defendant  No.  2.  Mr.  Moti  Sagar  for 
the  respondent  Bank  urged  as  a  preliminary  objeotion  that  the 
foil  Court-fee  should  be  paid  on  both  the  appeals,  and  after 
hearing  Mr.  Petman  ou  this  point  we  accept  the  contention. 
Defendants  were  entitled,  no  doubt  had  tLey  so  desired,  to  file 
a  joint  appeal,  but  as  they  have  elected  to  present  two  entirely 
distinct  and  separate  appeals,  we  can  tind  no.  provision  of  law 
which  would  exempt  the  memorandum  tiled  at  the  later  date 
from  bearing  the  full  araouut  of  Court- fee.  We  accordingly 
directed  that  the  defioienoy  should  be  made  good  within  a 
week  fiom  the  20th.  of  March  1918,  and  Mr.  Santanam  on 
behalf  of  defendant  No.  1  undertook  that  this  should  be  done. 
Upon  this  undertaking  we  proceeded  to  hear-  the  arguments- 

[The  remainder  of  this  judgment  is  not  required  for  the  purposes  of 
this  report. -Ed.] 

Appeal  dismissed. 


No.  92. 

Before  Hon.  Mr.  Justice  Broadivy. 
THARYA  RaM-(Judgment-debtou)— APPELLANT, 

Vertsiib 

POPAT  RAM  AND  OTHERS— (Decree -Holders)  — 
RESPONDENTS. 

Civil  Appeal  No.  248  of  1918. 

Indian  Companies  Act,  VII  of  1913,  sections  188,  199,  200  anrf  20t  — 
amplication  to  another  Court  by  transferee  of  an  order  under  section  186  for 
execution,  of  such  order — Jurisdiction  of  such  other  Court  to  entertain  the 
application— Citil  Procedure  Code,  Act  V  of  1908,  sections  30  and  42  and 
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The  Aya  Ram  tuning  and  Press  Company  of  Dera  Glnzi  Khan  went 
into  liquidation  and  the  Liquidation  Ju  Ige  passed  an  order  under  section  186 
of  the  Companies  Act  against  various  persons  including  J.  H.  of  Dera  Ghazi 
Khan  who  was  ordered  to  pay  Rs.  1,409-3-11.  The  0(fi  ial  Liquidator  by 
deed  of  assignment  transferred  this  debt  wita  others  to  S.  R.  and  P.  R. 
The  assignee  then  applied  to  the  District  Judge  at  Dara  Ghazi  Khan  for 
execution  of  the  order  as  against  J.  R. 

Held,  that  uid  r  the  provisions  of  section  199  of  the  Companies  Act  an 
order  made  under  section  1S6  can  be  enforced  in  the  same  manner  in  which 
a  decree  of  such  Court  could  be  enforced,  i.  <?.,  the  provisions  of  the  Code  of 
Civil  Procedure  relating  to  the  execution  of  decrees  are  applicable. 

Held,  however,  that  when  the  order  is  to  be  enforced  by  another  Court, 
section  201  of  the  Companies  Act  removes  the  necessity  for  complying  with 
the  procedure  laid  down  in  section  39  and  order  21,  rules  4  and  5  of  the 
Code  and  dispenses  with  the  requirements  of  rule  6  and  empowers  the  other 
Court  to  act  on  a  certified  copy  of  the  order  alone. 

Further  section  200  of  the  Act  varies  the  provisions  of  order  21,  rules 
4,  5,  7,  etc. i  to  this  extent  that  it  enacts  that  when  it  is  necessary  to  obtain 
the  assistance  of  another  Court  for  the  enforcement  of  such  an  order  such 
Court  shall  be  the  Court  specified  therein. 

But  the  Companies  Act  makes  no  provisions  for  execution  of  such  an 
order  by  an  assigi^  or  transferee  and  r  course  must  therefore  be  bad  to 
the  procedure  laid  oown  in  order  21,  rule  Hi  of  tl.e  t  oc  e  of  (.'nil  Procedure, 
wnich  requires  that  appl. cation  bj  a  transferee  of  a  decree  for  execution  after 
substitution  of  his  name  can  be  eme/tained  only  ,y  the  Court  which  passed 
the  decree. 

J.  L.  R,  25  All.  443  (1),  and  I.  L.  R.  27  Cal.  488  (2),  referred  to. 

Held,  consequently,  that  the  District  Judge  of  Dera  Ghazi  Khan  had  no 
jurisdiction  to  entertain  the  present  application. 

Miscellaneous  first  appeal  from  the  order  if  J.  A.  Rjss,  Esquire, 
District  Judge,  Dera  Ghazi  Khan,  dated  the  9th  December  1917. 

Mukand  Lul  Puri,  for  appellant, 

Sangam  Lai,  for  i*e3pondeuts. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

Broadway,  J. — The  Aya  Ram  Ginning  and  Press  Company,  2nd  April  1918. 
Limited,  of  Dera  Ghazi  Khan  went  into  liquidation,  and  en 
the  20th  July  1916,  the  Liquidation  Judge,  Lala  Damodar  Das, 
passed  an  order  under  section  186  against  various  persons 
including  Lala  Tharva  R»m  of  Dera  Ghazi  Khan  who  was 
ordered  to  pay  a  sum  of  Rs.  i, 409-3- 11.  The  Official  Liqui- 
dator, one  Narain  Das  Sethi.  Bar- at- Law,  on  the  30ch  day  of 
July  1917,  executed  a  deed  of  assignment  in  favour  of  Lalas 
Sohan  Lai  and  Popat  Ram  under  which,  amongst  others,  the 
debt  due  by  Lala  Tharja  Ram  was  assigned  to  the  said  bohan 
Lai  and  Poput    Ram.     On    the  16th  of  October  1917,  the  said 

(1)  (1903)  /.  L.  II  25  AIL  443  {Tamcshar  Prasad  v.  Thakar  Prasad^ 
^2)  (190U)  1.  L   H    27   Cal.  488   {Amar  Chandra  Banenee  v.    uuru 
Prosvnno  Miikerjee). 
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assignees  applied  in  the  Court  of  tlie  Distriot  Judge  at  Dera 
Ghazi  Khan  for  execution  of  the  said  order  as  against  Lala 
Tharya  Ram  and  sought  to  have  the  judgmeQt»debtor  arrested. 
On  the  30th  November  1917,  the  learued  Distriot  Judge  held 
that  he  had  no  jurisdiction  iu  tha  nutter  inasmuch  as  the 
decree  sought  to  be  executed  was  not  that  of  ht3  Court.  The 
assignees  filed  a  petition  for  review  of  this  order  on  the  3rd 
December  1917,  in  which  they  poiutel  out  that  the  order 
passed  by  the  Additional  Judge  amounted  to  a  decree  by  virtue 
of  section  199,  Indian  Companies  Act,  1913,  and  that  the 
assignees  were  entitled  to  proceed  with  the  execution  of 
the  said  decree  having  complied  with  the  provisions  of  section 
201  of  the  said  Act.  This  petition  of  review  was  aooepted  by 
the  learned  District  Judge  on  the  9th  December  1917,  and 
execution  of  the  decree  was  ordered  to  proceed.  Lala  Tharya 
Ram  thereupon  preferred  this  appeal  to  this  Court  through 
Mr.  Mukand  Lai  Pnri,  and  Mr.  Sangam  Lai  has  been  heard  on 
behalf  of  the  respondents. 

On  behalf  of  the  appellant  it  was  contended  that  sections 
199,  200  and  201  of  the  Indian  Companies  Act,  1913,  were  not 
intended  to,  and  did  not,  override  the  provisions  of  Order 
XXI,  rule  16,  Civil  Procedure  Code,  aud  that  therefore  the 
Court  of  the  Distriot  Judge  at  Dera  Ghazi  Khan  had  no  juris- 
diction in  the  matter  of  the  execution  of  the  decree  passed 
under  section  186  of  the  Compnuies  Act,  1913. 

Under  Order  XXI,  rule  16,  Civil  Procedure  Code,  a  deoree 
may  be  executed  on  the  application  of  the  transferee  of  such 
decree  — 

(1)  when  the  decree  has  been  transferred  by  assignmen  in 
writing  or  by  operation  of  law  ; 

(2)  when  the  decree  has  been  transferred  by  assigment 
and  notioe  of  the  application  has  been  given  to  both  the  trans- 
feror and  the  judgment-debtor;  and 

(3)  when  the  application  for  execution  is  made  to  the 
Court  which  passed  the  decree. 

It  seems  clear  therefore  that  under  the  ordinary   procedure 

the  transferee  of  a  decree  must  apply  to  the  Court  passing  the 

decree.     That  is   apparent   from    the  terms   of  rule  16,  and  if 

authority  is  needed,  it  is  to  be  found  in  I.  L,  B.  XXV  All  4  A3  (I), 

as   well  as     XXVII    C'al.   488     (2).      The   question   remains 

(1)  (1903)  I.  L.  R.  25  All.  413  (Tameshar  Prasad  v.  Tliakar  Prasad). 

(2)  (1900)  /.  L.  R.  27  Cal.  488    (Amar  Chandra   liamrjee  v.   Quru 

frosunno  Mukerjee), 
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whether  there  is  anything  in  the  Indian  Companies  Act,  1913, 
which  ousts  the  ordiuary  rule*  of  procedure  as  laid  down  by 
the  Civil  Procedure  Code  Under  section  193,  Indian  Companies 
Act,  1913,  all  orders  made  by  a  Court  under  the  Act  are  enforce- 
able in  the  same  manner  in  which  decrees  of  such  Court  made 
in  any  suit  pending  therein  are  enforceable.  The  order  under 
consideration  was  passed  under  section  186  of  the  said  Act  and 
is  therefore  enforceable  as  a  decree.  Section  200,  Indian  Com- 
panies Act,  1913,  enacts  that  any  order  m  ide  by  a  Court  in 
the  course  of  the  winding  up  of  a  Company  shall  be  enforced 
in  any  plnce  in  British  India  other  than  that  in  which  such 
Court  issituate  by  the  Court  that  would  have  had  jurisdiction 
in  respect  of  such  company  if  the  registered  office  of  the  Com- 
pany had  been  situate  at  such  other  place  and  "  in  the  same 
"  manner  in  all  respects  as  if  such  order  had  been  made  by  the 
"Court  that  is  hereby  required  to  enforce  the  same."  In 
other  words,  an  order  passed  by  a  Court  winding  up  a  Company 
is  enforceable  by  any  other  Court  in  British  India  which  would 
have  had  jurisdiction  to  wind  up  the  Company,  in  the  same 
manner  as  if  such  other  Court  had  passed  the  order  itself- 

Further  section  201,  Indian  Companies  Act,  1913,  lays 
down  that  when  any  order  passed  by  one  Court  is  to  be  enforced 
by  another,  a  certified  copy  of  the  order  so  made  shall  be  pro- 
duced to  the  proper  officer  of  the  Court  that  is  required  to 
enforce  the  same  and  that  the  production  of  such  certified  copy 
shall  be  sufficient  evidence  of  suoh  order  having  been  made 
and  further  that  the  Court  before  which  such  certified  copy  is 
produced  shall  take  the  requisite  steps  in  the  matter  for  enforc- 
ing the  order  "  in  the  same  manner  as  if  it  were  the  order  of 
"  the  Court  enforcing  the  same." 

Admittedly  the  official  liquidator  could  have  executed  this 
order  by  complying  with  the  provisions  of  section  201,  and  apply- 
ing to  the  Court  at  Dera  Ghazi  Khan  for  its  enforcement. 
Mr.  Puri,  however,  contended  that  this  special  facility  was  not 
iuteuded  to  apply  iu  the  case  of  a  transferee  from  the  official 
liquidator.  On  the  other  hand,  Mr.  Sangam  Lai  contended 
that  section  '20  >,  Indiau  Companies  Act,  191:5,  entitled  the 
transfex^ee  to  apply  to  any  Court  in  British  India  in  spite  of  the 
provisions  of  order  XX [,  role  16.  Neither  si  i-j  has  produced 
any  authorities  iu  support  of  their  contentions  ar.i  as  far  a3 
I  have  been  rxble  to  ascertain  tho  matter  is  res  integra. 

Now  section  199  of  the  Indian  Companies  Act,  1913,  enacts 
that   any    ordei    pasted   by    a  Court   under    the   said   Act  is 
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enforceable   in   the   same    manner  in  which   a  decree   passed 
by  such  Court  would  be. 

It  follows  therefore  that  an  order  of  payment  made  under 
section  186  of  the  Act  has  to  be  regarded  as  a  decree  and 
enforced  as  such. 

This  means  that  the  provisions  of  the  Civil  Procedure 
Code,  relating  to  the  execution  of  decrees  are  applicable. 

Ordinarily  therefore  it  would  be  necessary  for  a  liquidator 
to  make  an  application  under  order  XXI,  rules  10  and  1 1  (2), 
Civil  Procedure  Code,  and  if  it  was  desired  to  get  the  order 
enforced  in  a  part  of  British  India  other  than  that  in  which  the 
Court  making  it  had  jurisdiction,  it  would  be  necessary  for  the 
said  liquidator  to  have  recourse  to  section  39  and  order  XXI, 
rules  4,  ft  and  6,  etc.,  Civil  Procedure  Code.  Here  how- 
ever section  201  of  the  Act  steps  in,  removes  the  necessity 
for  complying  with  the  procedure  laid  down  in  section  39  and 
order  XXI,  rules  4  and  5,  dispenses  with  the  requirements  of 
rule  6,  and  empowers  the  other  Court  to  act  on  a  certified 
copy  of  the  order  alone. 

Further,  section  200  of  the  Act  also  varies  the  provisions 
of  order  XXI,  rules  4,  5,  7,  etc.,  to  this  extent  that  it  enacts 
that  when  it  is  necessary  to  obtain  the  assistance  of  another 
Court  for  the  enforcement  of  such  an  order,  such  Court  shall 
be  the  Court  specified  therein. 

Here,  however,  the  Indian  Companies  Act,  1913,  stops  and 
the  other  provisions  of  the  Civil  Procedure  Code  relating  to  the 
execution  of  decrees,  remain,  and  must  be  regarded  as  in  force. 

J  think  it  must  be  conceded  that  as  in  the  case  of  decrees 
bo  in  the  case  of  orders  of  payment  under  section  186  of  the 
Indian  Companies  Act,  1913,  the  person  to  apply  for  the  enforce- 
ment of  an  order  or  decree  is  the  person  in  whose  favour  the 
order  or  decree   has  been  made  or  passed. 

An  assignee  or  transferee  cannot  make  such  an  application 
unless  and  until  his  name  has  been  substituted  for  that  of  the 
person  in  whose  favour  the  decree  or  order  has  been  passed 
or  made. 

The  Indian  Companies  Act,  1913,  makes  no  provision  for 
tin'.-  being  done  in  the  case  of  orders  passed  under  section  186 
of  the  Act.  and  therefore  recourse  must  be  had  to  the  procedure 
laid  down  in  order  XXI,  rule  K,  of  the  Civil  Procedure  Code. 

So  long  as  the  person  seeking  to  enforce  such  an  order 
i3  the  person  in  whose  favour  it  was  made,  it  is  not  difficult 
to  understand  the  reason  why  the  more  cumbersome  proce- 
dure   to   be  found    in  the  Civil    Procedure  Code  was  dispensed 


Bbptr.  A  Ootr„  1918.  ]  CIVIL  JUDGMENTS— No.  93.  3 1 1 

with,  the  object  being  to  provide  for  the  recovery  of  a  Com- 
pany's debts  expeditiously  and  with  as  little  trouble  and 
expense  as  possible. 

When,  however,  the  person  applying  for  enforcement  is  a 
transferee  from  the  liquidator,  the  same  reasons  do  not  apply, 
and  there  appears  to  be  no  recessity  or  justification  for  a 
departure  from  the  procedure  laid  down  in  rule  16,  which 
provides  certain  sifeguards  for  the  benefit  of  the  judgment- 
debtor  and  the  decree-holder  alike. 

The  use  of  the  words  "  in  the  same  ma.tner  in  all  respects  as 
"  if  such  order  had  been  made  by  the  Court  that  is  hereby  required 
"  to  enforce  the  same,''  in  section  200,  and  "  in  the  same  manner 
"  as  if  it  were  the  order  of  the  Court  enforcing  the  same,"  in 
section  201,  presents  no  I'eal  difficulty  inasmuch  as  a  reference 
to  section  -42  of  the  Civil  Procedure  Code  shows  that  a  "  Court 
li  executing  a  decree  sent  to  it  shall  have  the  same  powers  in  execut- 
"  ing  such  decree  as  if  it  has  been  passed  by  itself,"  and,  as  was 
held  in  25  All.  343  (1)  and  27  Cal.  488  (2),  section  42  is  subject  to 
the  special  provisions  of  order  XXI,  rule  16,  Civil  Procedure 
Code,  which  require  that  an  application  by  a  transferee  of  a 
decree  for  execution  after  substitution  of  his  name  can  be 
entertained  only  by  the  Court  which  passed  the  decree. 

It  seems  tome  that  sections  200  and  201  of  the  Indian 
Companies  Act,  1913,  must  also  be  held  to  be  subject  to  the 
special  provisions  of  rule  16  of  order  XXI  of  the  Civil 
Procedure  Code  and  that  therefore  a  transferee  of  an  order 
under  section  186  of  the  Indian  Companies  Act,  1918,  must,  in 
the  first  instance,  apply  to  the  Court  which  made  the  order. 

I  accordingly  hold  that  the  District   Judge   of  Dera    Grhazi 

Kban  had  no  jurisdiction  to  entertain    the  present    application, 

and  accept  this  appeal  with  costs. 

Appeal  accepted. 


No.  93. 

Before  Hon.  Mr.  Justice  Broadway. 
JAWAHIR  SINGH  SUNDAR  SINGH— Petitioners. 

Versus 

SPINNING  AND  WEAVING  MILLS  COY,  LTD., 

SHAHDARA— (Dewsitoaot)— RESPONDENT. 

Civil  Miscellaneous  No.  122  of  1918. 

Companies  in  liquidation— leave  to  continue  a  suit  against  the  Company— 

when  to  begicen — Indian  Companies  Act,  VII  of  1913,  section  171. 

(1)  (1903)  /.  L.  R.  25  All.  413    Tamexhar  Prasad  v.  Thakar  Prasad), 

(2)  (1900)  7.  L.  R.  27  Gal.  4SS  'Amar  Chandra  Barierjee  v.  GuruProtun- 

no  Mukerjee). 
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Held,  that  under  section  171  of  the  Companies  Act  leave  to  continue  an 
action  should  as  a  general  rule  be  given  only  where  some  question  arises 
which  cannot  satisfactorily  be  determined  in  the  winding-up  proceedings. 

36  L.J.  a,  312  (1)  .and  34  L.J.  Ch.  64  (2),  and  17  Equity  268(3), 
referred  to. 

Application  for  sanction  to  be  allowed  to  proceed  with  the  case,  pending 
in  the  Court  of  the  Senior  Subordinate  Judge,  Amritsar,  against  the  respon- 
dent company. 

D.  N.  Mehra,  for  Petitioners, 

Dalip  Singh,  Official  Liquidator,  for  Respondent. 

The  order  of  the  learned  Judge  was  as  follows  :— 

2nd  April  1918.  Broadway,  J. — Messrs,    Jawahir   Singh  Snnder   Singh    of 

Amritsar  instituted  a   case  against   the    Lahore    Spinning  and 
Weaving  ^1  ills  Company,  Limited,  for    Rs.  7,820.     During    the 
pendency  of  this  suit  on    the  26th  January  191S,  the  said  Oom- 
pairv  WJis  put  into  liquidation  by  an  order  of  this  Court,  and  the 
said  Jawahir   Singh   Sundar  Singh   have   thereupon    made   this 
application  under  section  !71  of  the  Indian  Companies  Act,  1913, 
asking  for  leave  to  proceed  with  the  suit.     .Mr.  Dalip  Singh,  the 
official  liquidator  of  the  said  Company,  has  raised  an  objection  to 
the  granting  of  such  leave  and  has  urged  that  the  matter  is  one 
which  can  satisfactorily  be  determined  in  the    winding  up.     As 
a  genex*al  rule  in  England  leave  to  continue   an  action   is  given 
only  where  some  question  arises  which  cannot   satisfactorily  be 
determined  in  the  winding-up  proceedings,  vide  Wilson  v.  Natal 
Investment  Company,  36  L.  J.  Ch.  312  (1)  ;     Life  Assurance  of 
England,  34  L.  J.  Ch.  04  (2)  ;  and  Pool  Firebrick  Company,  17 
Equity  268  (3).    Mr.  Dina  Nath  on  behalf  of  the  applicants  has 
been  unable  to  show  me  any  i*eason  why  the  same    mle    should 
not  be  applied  in  this  country,  ncr  has  he  been  able  to  refer  to 
any  question  which  arises  in  this    matter  which    cannot  satis- 
factorily be  determined  in  the  winding  np,    and    I   accordingly 
follow  the  authorities  cited   above   and    refuse    the  application. 
In  the  circumstances,  however,  1  direct   that    the  applicants  be 
admitted  to  prove  for  their  debt   and   the    costs    they  have  in- 
curred in  the  suit. 

Application  refused. 


(1)  (1807)  36  L.  J.  Ch.  312  {Wilson  v.  Natal  Itm  ttment  Co 

(2)  (1864)  34  L.  J.  Ch.  6i  {Life  Assurance  of  Englnndi. 
(,3)  (1873)  17  Equity  268  {Pool  Firebrick  Co.). 
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No.  94. 

Before  Hon.  Mr.  Justice  Shadi  Lai  and  Hon.  Mr.  Justice 

Wither •force. 
SAIDE  KHAN  AND  OTHERS-(Plaintiff3)— APPELLANTS, 

Versus 

MUSSAMMAT  AMIR-TJN-NISSA  AND  OTHERS— 

(  Defendants)— RESPONDENTS. 

Civil  Appeal  No.  2429  of  1915. 

Custom -succession— ancestral  property-  daughter  or  collaterals  in  dt'n 
degree  Manj  Rajputs  of  village  Tahcandi  Rai,  Tahsil  Jagraon,  District 
Ludhiana  —  value  of  instances  among  other  triles  of  neighbouring  districts 
uiil  of  entries  in  a  Riwaj-i-am  in  favour  of  females  —  onus  probandi. 

Held,  that  as  the  entry  in  tho  Riicaj-i-am  was  in  favour  of  the  daughter 
the  onus  was  upon  the  plaintiffs,  collaterals  in  the  Cth  degree,  to  prove  that 
by  custom  among  Manj  Rajputs  of  village  Talwandi  Rai,  Tahsil  Jagraon, 
District  Ludhiana,  they  had  a  preferential  right  to  the  defendant,  the  daugh- 
ter, in  succession  to  ancestral  land  and  that  they  had  failed  to  discharge  this 
onus. 

45  P.  R.  1917  (P.  C.)  (1),  referred  to, 

139  P.  R.  1892  (2j,  distinguished 

Held,  also,  that  as  the  Manj  Rajputs  are  a  leading  tribe  in  the  Ludhiana 
District  instances  from  neighbouring  districts,  i.  e.,  Hoshiarpur,  Ferozepore 
and  Patiala  among  tribes  of  inferior  importance  are  of  some  value  owing  to 
contiguity  and  the  probability  that  the  tribes  in  question  follow  a  similar 
custom. 

Held,  further,  that  the  Riicaj-i-am  in  this  case  is  of  special  value  in  as- 
much  as  (1)  it  was  compiled  specially  for  the  village  in  which  the  land  in  suit 
is  situate  and  (2)  it  gives  expression  to  the  opinion  of  males  in  favour  of  the 
rights  of  females  at  a  time  when  no  litigation  was  expected. 

34  P.  R.  1915  (3)  and  104  P.  R.  1914  (4),  referred  to. 

First  appeal  from  the  decree  of  Misra  Jawala  Sahai,  Subordi- 
nate Jvdge,  1st  class,  Ludhiana,  dated  the  8th  July  1915. 

Moti  fc'agar  and  Muhammad  Rati,  for  A  ppellants, 

Fazl-i-Hussain  and  Abdul  Ghani,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Wilberforce,  J. — Plaintiffs,  who  are  collaterals  in  tjie  sixth    5th  April  1918. 
degree  of  one  Rahmat  Ali,  sued  for  a  declaration  that  a  gift  of 
his  ancestral  land  made  by  his  widow  in  favour  of  his   two  un- 
married daughters  should  not  affect   their    reversionary  rights. 

(1)  45  P.  R.  1917  (P.  C.)  {Beg  v.  Allah  Ditto). 

(2)  139  P  R.  1892  (Rustam  khan  v.  Mussammat  Jeo). 

(3)  34  P.  R.  1915  (Ata  Muhammad  Kkan  v.  Mussammat  Jitcani), 

(4)  104  P.  R.  1914  {Ranjha  v.  Mussammat  Jindwvddi). 
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It  was  found  in  their  favour  by  the  lower  Court  that  the 
land  was  ancestral  but  their  suit  has  been  dismissed  on 
the  ground  that  they  could  not  contest  the  right  of  succes- 
sion of  the  daughters  to  Ralrmat  Ali's  estate.  The  parties 
in  question  are  Manj  Rajputs  of  the  village  of  Talwandi 
Rai,  Tahsil  Jagraon  of  the  Ludhiana  District. 

A  large  amount  of  documentary  and  oral  evidence  was  pro- 
duced in  the  case  and  has  been  discussed  at  length  by  the 
lower  Court  which  has  apparently  held  this  evidence  somewhat 
inconclusive.  It  has,  however,  based  its  decision  to  a  very 
large  extent  upon  the  Riwaj-i-ams  of  the  188  2  and  1909-10  Set- 
tlements. Counsel  for  the  appellants  argues  that  the  Iiiwaj  i- 
ams  in  question  have  been  wrongly  interpreted  and  that  the 
weight  of  evidence  as  shown  by  the  instances  proved  and  by 
the  oral  statements  is  much  in  his  favour.  Counsel  also  ques- 
tioned the  action  of  the  lower  Court  in  relying  on  instances 
produced  by  defendants  of  succession  among  other  gots>  in  other 
districts.  Counsel  admits  that  the  daughters  have  a  right  by 
custom  to  succeed  to  the  estate  till  their  marriage  but  argues 
that  they  have  no  further  rights  in  the  property.  It  may  be 
stated  that  since  the  decision  of  the  lower  Court  both  the 
daughters  have  married. 

The  most  important  point  to  consider  is  the  correct  inter- 
pretations and  the  value  of  the  Ttiwaj-i-am.  Mr.  Gordon 
Walker  in  1882  recorded  his  opinion  of  the  customs  of  Muham- 
madan  Rajputs  in  the  Ludhiana  District  to  the  following 
effect : — 

"  That  ordinarily  a  daughter  could  not  succeed  in  the 
"  presence  of  male  lineal  issue  but  that  if  she  had  taken  a  vow 
il  to  remain  single  she  took  a  son's  share  till  her  marriage  or 
"  death." 

He  then  proceeded  to  state  that  though  Hindu  Jats  were 
unfavourable  to  the  rights  of  daughters,  Muhammadan  Rajputs 
and  some  other  tribes  agreed  that  if  there  was  no  male  colla- 
teral related  through  the  great-great  grand  father  {nakar 
ilada),  the  daughter  whether  married  or  virgin  succeeds. 

Counsel  for  the  appellants  contested  the  interpretation 
placed  on  Mr.  Gordon  Walker's  TLiwaj-i-am  on  the  ground  that 
the  rights  of  Muhammadan  Rajputs  are  dealt  with  in  one 
paragraph  and  that  the  second  paragraph,  in  which  the  rights 
of  a  daughter  against  a  collateral  in  the  5th  degree  are  des- 
cribed, refers  to  Hindu  .tats  and  tribes  other  than  Muham- 
madan Rajputs.     This  oonteution    cannot  be   upheld  in  view  of 
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the  special  Riwaj-i-am  prepared  at  the  same  Settlement  for 
Muhammadan  Rajputs  of  the  Manj  tribe.  This  special  Riwaj~ 
i-am  provides  directly  for  the  succession  of  a  daughter,  married 
or  unmarried,  as  against  collaterals  of  the  6th  degree-  The 
Rivcaj-i-am  of  Mr.  Gordon  Walker  has  been  somewhat  varied  in 
the  Riivaj-i-a m  prepared  in  the  1909-10  Settlement,  bat  appa- 
rently the  compiler,  Mr.  Dunnett,  held  the  view  that  the  rights 
of  daughters  generally  had  considerably  improved.  As  far  as 
Muhammadau  Rajputs  of  the  Manj  tribe  are  concerned  the 
entry  in  the  present  Riwaj-i-am  is  to  the  effect  that  the  pre- 
vious custom  as  noted  by  Mr.  Gordon  Walker  continues  in 
force.  Mr.  Dunnet  has  also  cited  some  instances  in  his  Riivaj-i' 
am  of  the  succession  of  daughters.  It  is  true  that  all  his  ex- 
amples among  Rajputs  refer  to  the  succession  of  virgin 
daughters,  but  it  appears  that  in  at  least  two  of  the  instances 
their  retention  of  the  land  was  not  contested  by  the  collaterals 
when  they  married.  In  these  two  cases  the  collaterals  long 
after  the  period  of  limitation  had  passed  contested  the  rights  of 
the  daughters,  but  the  mere  fact  that  they  allowed  them  to 
remain  in  possession  unchallenged  for  a  large  number  of  years 
strongly  supports  the  case  set  up  by  the  defendants.  It  must 
also  be  noticed  that  the  entries  in  the  Riwaj-i-am  in  the  present 
case  were  compiled  especially  for  the  village  in  which  the  land 
in  suit  is  situated,  and  there  is  evidence  of  a  respectable  wit- 
ness", which  appears  to  be  true,  that  the  original  entry  was 
attested  by  two  of  the  plaintiffs  themselves. 

Learned  Counsel  for  the  appellants  admits  that  an  entry 
in  a  Riicaj-i-am,  even  not  supported  by  instances,  constitutes  a 
strong  piece  of  evidence  in  support  of  a  cu.stum  relied  upon, 
and  that  it  lay  upon  the  plaintiffs  to  rebut  the  value  of  this 
evidence  (P.  R.  4-5  of  1917  (1)).  Counsel,  however,  urges  that 
he  has  succeeded,  by  documentary  and  oral  evidence,  in  proving 
that  the  custom  cited  in  the  Riwaj-i-am  does  not  actually  pre- 
vail among  the  tribe  of  the  partus.  The  documentary  aud 
orally  cited  instances  have  been  discussed  at  length  by  the 
lower  Court.  A  large  number  of  these  instances  are  of  no 
value  in  the  present  case  as  they  refer  to  the  succession  of  col- 
laterals related  within  5  degrees.  As  far  as  the  succession  of 
more  distantly  1  elated  collaterals  against  daughters  is  concern- 
ed, only  three,  or  at  most  four,  instancos  have  been  established, 
and  in  each  of  these  cases  full  details  are  wanting  regarding 
the  position  of  the  daughter  with  regard  to  her  inheritance 
and  also  with  regard    to    her    collaterals.      It  may    frequently 

(1)  45  P .  R.  1917  {P.  C.)  {Beg  v.  Allah  Ditto)* 


31g  CIVIL  JUDGMENTS— No.  94.  [Record, 

happen  that  a  daughter  married  in  a  different  village  does 
not  care  to  be  burdened  with  the  worry  of  managing  land  situ- 
ated far  distant  especially  in  the  teeth  of  opposition  from  her 
collaterals.  It  may  also  frequently  be  the  case  that  the  land 
inherited  is  of  small  area  or  of  small  value  and  not  worth  the 
expense  of  litigation.  The  married  daughter,  moreover,  is  de- 
pendent on  her  husband's  icclinations  and  he  may  be  influenced 
by  one  consideration  or  another  in  such  cases.  The  instances 
quoted,  therefore,  by  the  plaintiffs  are,  in  onr  opinion,  of  little 
value  against  the  recorded  opinions  of  the  members  of  the 
Manj  Rajput  tribe  at  a  time  when  there  was  no  litigation. 

Counsel  for  the  appellants  also  relied  upon  P.  It-  139  of 
1892  (1)  and  the  enquiry  held  in  connection  therewith  in  sup- 
port of  his  claim.  That  case,  however,  was  one  between  the 
collaterals  in  the  3rd  degrea  and  a  khana-damad,  and  it  was  the 
rights  of  a  son-in-law  which  were  specially  in  question.  The 
case  was,  to  a  large  extent,  decided  upon  the  entry  in  the  Riwaj- 
i-ani  which  was  most  unfavourable  to  the  rights  of  a  son-in-law. 
It  is  true  that  in  that  case  same  reference  was  made  to  the 
position  of  daughters  but  the  entry  now  relied  upon  by  the 
defendants  was  not  specially  noticed  by  the  Chief  Court. 

Of  a  large  number  of  instances  quoted  by  the  defendants  a 
considerable  proportion  were  also  of  little  value  in  this  case  as 
many  of  these  concern  collaterals  more  nearly  related  than  the 
6th  degree  and  many  others  relate  merely  to  the  rights  of 
virgin  daughters.  The  value  of  other  instanoes  was  contested 
0  on  the  ground  that  the  parties  did  not  belong  to  the   Ludhiana 

District  or  that  they  did  not  belong  to  the  Manj  gut  of  Rajputs. 
We  do  not  consider  the  latter  objection  as  of  any  great  import- 
ance, as  according  to  the  Ludhiana  Gazetteer  the  Manj  got  is 
one  of  the  leading  tribes  of  Rajputs  in  the  Ludhiana  District 
and  as  tribes  of  inferior  importance  would  naturally  follow 
their  customs.  The  instances  cited  from  the  neighbouring 
districts  of  Jullundur,  Hoshiarpur,  Ferozepore  and  Patiala 
appear  to  us  of  some  value  owing  to  contiguity  and  probability 
that  the  tribes  in  question  follow  a  similar  custom.  In  some 
of  the  judicial  cases  cited,  for  instance  Nos.  9  and  10,  by  the 
lower  Com  t  the  ca-es  were  decided  in  favour  of  the  daughter 
on  account  of  adverse  possession,  but,  as  already  stated,  the 
fact  that  such  successions  .vore  not  challenged  strongly  sup- 
ports the  custom  as  set  up  in  favour  of  the  daughter. 


(1)  139  P.  R.  1892  (Rustom  khan  v,  Mutsammat  Jeo), 
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Finally,  we  may  express  our  opinion  that  the  entry  ic  the 
Eiwaj't-avi  has  special  value  in  that  it  gives  expression  to  the 
opinion  of  males  in  favour  of  the  rights  of  females  at  a  time 
when  no  litigation  was  expected.  The  same  view  has  been 
held  in  many  rulings  of  this  Court,  (see  for  instance  P.  E.  34  of 
1915  (1)  and  P.  R.  104  of  1914  (2)). 

For  the  above  reasons  we  consider  that  in  view  of  the  entry 
in  the  Phvaj-i-am  it  was  for  the  plaintiffs  to  establish  their 
rights  to  inheritance  as  against  the  daughters  of  the  deceased 
and  we  have  no  hesitation  in  holding  that  they  have  failed  to 
do  so.     We  therefore  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No  95 

Before  Hon.  Mr.  Justice  Broadivay. 

GANESHA  RAM  AXD  OTHERS— (Defendants)— 
APPELLANTS, 

Versus 

PANJU  SINGH— (Plaintiff)— AND  ANOTHER- 
(Defendant)— RESPONDENTS. 

Civil  Appeal  No.  477  of  1918. 

Punjab  Limitation  Act,  I  of  1900,  article  2— whether  applicable  to  suit  by 
reversioners  for  recovery  of  ancestral  land  after  death  of  alienor's  tcidow— 
Indian  Limitation  Act,  IX  of  1908,  article  141. 

Held,  that  a  suit  by  tbe  reversioners  for  recovery  of  ancestral  land  after 
the  death  of  the  alienor's  widow  13  not  governed  by  the  Punjab  Limitation  Act, 
I  of  1900,  Lilt  by  article  141  of  the  Indian  Limitation  Act,  notwithstanding 
that  tbe  alienor  died  after  the  former  Act  came  into  force. 

145  P.  R.  1907  (3),  followed. 

90  P.  R.  1904  F.  B.)  (4),  91  P.  L  R.  1906  (5),  33  P  R.  1911  (F.  B).  (6), 
G4  P.  R.  1909  (7),  62  P.  R,  1910  (8,,  and  29  P.  R.  1914  (9).  referred  to. 

Miscellaneous  Second  Appeal  from  the  order  o-  T  P  Ellis,  Esquire^ 
District  Judae,  Lahore,  dat  d  the  2ls£  Utcember  1917. 

Muhammad  Shaft  and  Muhammad  R<tfi,  for  Appellants. 

Amar  Nath  Chopra,  for  Respondents. 

(1''  34  P.  R.  LU5j.4fa  Muhammml  A'Aan  ~.  Mussammat  Jiicani). 
(2>  104  P.  li   1914  [Hanjha  v.  Mumammat  Jindwaddi) 

(3)  145  P   It.  1U  >7  [Miran  Bakhth  v  Ahmud^ 

(4)  90  P   li.  1904  \F.  B    (Sahib  Daft  v.  Rahmat\ 

(5i  91  P.  L.  R.  lsiOB  iRa*ul  B-khsh  v.  Kabi  H„khsh). 
W  33  P.  R.  1911  (F.  B.)  [Khiali  Ravi  v.  Gulab  Khan). 

(7)  64  P.  R.  1909  Jiwana  v.  Abdullah). 

(8)  62  P.  R.  1910  (Suhnu  v.  Labha). 

(9)  29  P.  R.  1914  (Bhagat  Singh  v,  Sher  Singh). 


318  aviL  judgments-No.  96.  [Record, 


The  judgment  of  the  learned  judge  was  as  follows  : — 
8th  April  1918.  Broadway,  J.— The   facts   of  the    suit  out   of  which   this 

aprenl  has  arisen  are  these.  In  1899  Kishen  Sinsrh  and  Mahna 
Singh  alienated  certain  lands  in  favour  of  Devi  Das,  etc  Kishen 
Singh  died  in  March  1 905  and  wa,s  succeeded  by  his  widow 
who  however  died  in  April  1906.  In  March  1 9 1 7  Panju  Singh, 
a  reversioner  institnt  d  a  suit  for  possession  of  half  of  the 
land  so  alienated,  tie  defendants  being  the  descendants  of 
Devi  Das,  etc.,  the  oiiginal  alienees  Panju  Singh's  suit  was 
dismissed  as  barred  by  the  Punjab  Limitation  Act,  I  of  1^00. 
On  appeal  the  learned  District  Judge  held  that  inasmuch  as 
the  reversioner  conld  not  sue  for  possession  during  the  lifetime 
of  the  widow  of  the  alienor,  article  141  of  the  Indian  Limita- 
tion Act  applied  and  not  the  Punjab  Limitation  Act,  I  of  1900, 
and  that  the  suit  was  therefore  within  time.  He  accordingly 
remanded  the  case  for  decision  on  the  merits. 

Against  this  decision  Ganesha  Ram,  Gopi  Ram  and  Munshi 
Ram,  the  defendants,  have  preferred  this  appeal  and  on  their 
behalf  I  have  heard  Mr.  Sha6,  while  Lala  Amar  Nath  Chopra 
has  addressed  me  on  behalf  of  Panju  Singh.  Mr.  Shaft*  refenvd 
me  to  90  P.  II.  1904  (F.  P.)  ( 1),  91  P.  L  R.  1906  (2),  33  P.  R. 
1911  (3),  145  P.  R.  1907  (4),  64  P. R.  1909  (5),  62  P.  R.  i910  (6) 
and  29  P.  R  1914  (7)  I  have  also  consulted  the  unreported 
cases  referred  to  in  62  P.  R.  1910  v6).  These  cases  support 
the  view  expressed  by  the  lenrnel  District  Judge  and  Mr.  Snafi 
has  sought  to  differentiate  them  by  pointing  out  that  in  all  of 
them  the  alienor  had  died  before  Act  I  of  1900  came  into  force. 
This  was  the  precise  line  taken  before  the  learned  District 
Judge  and  after  giving  careful  consideration  to  Mr.  Shaft's 
argument  I  am  of  opinion  that  the  view  taken  by  the  learned 
District  Judge  is  correct.  It  is  in  consonance  with  145  P.  R. 
1907  (4)  which  decision  has  been  referred  to  in  most  of  the 
other  cases  cited  with  approval. 

Following  that  decision  I  dismiss  this  appeal  with  costs. 

Aspect  dismissed. 


•  1  ■  90  P.  R  19  '4  {F  It    {Sahib  Da  t  v    Ra>  nar  . 
(2'  91  P.  I.  R  19  16  {Rami  Hakh*h  v.  \ab>  l<  khxh). 

>3>  8a  P    R.  1911    /•'  B.j    Khui  i  ham  v.  Culab  Khan\ 

(4)  145  P.  R.  1907  <)liran  tiakhxh  v.  Mimad). 

(5   64  P  R.  1909  (Jiwina  v.  Abdullah). 

(6>  62  P  R.  1910  Snhnu.  v.  Labha). 

(7)  29  P.  R.  1911  tfhagat  Singh  v.  Sher  Singh). 
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No.  96. 

Before  Hon.  Mr.  Justice  Ckevis. 

DAULAT  RAl— (Plaintiff)  -APPELLANT, 

Versiw 

JAGATRAM  AND  ANOTHER— (Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  2804  of  191V. 

Indian  Limitation  Act,  IX  of  1908,  article  109  -  limitation— application 
for  rehearing  of  an  appeal  where  notice  has  not  been  served —dismissal  of 
appeal  in  default,  appellant  being  dead  at  the  time  — application  by  appellant's 
legal  representatives  to  be  brought  on  the  record--  ichether  competent. 

In  a  pre-emption  suit  the  Court  passed  a  decree  ou  payment  of  a  certain 
sum.  Both  plaintiff  and  vendee  appealed.  Ou  1 4th  November  191K  the 
vendee's  appeal  was  dismissed  as  neither  ho  nor  his  pleader  were  present. 
On  the  same  day  plainiitf  lodged  an  amplication  saying  the  vendee  ha'i  died  in 
October  1916  and  that  his  son  D,  li.  should  be  brought  on  the  rec  >rd  as  his 
representative.  This  was  granted  and  notice  issued  but  not  served.  Notice 
again  issued  and  then  the  plaintiff's  appeal  was  accepted  ex  parte  on  9th 
January  1917  though  notice  to  D.  R.  had  not  yet  returned  aud  was  after- 
wards received  back  unserved  On  13th  Alarch  1917  D.  R.  applied  (l)  for 
setting  aside  the  ex  parte  decree  and  \2)  for  getting  himself  brought  on  the 
record  as  appellant  in  his  father's  place. 

Held,  that  where  notico  has  not  been  served  limitation  for  an  application 
for  reheating  of  an  appeal  dates  from  the  time  when  the  applicant  has  know- 
ledge of  the  decree,  vide  article  169  of  the  Indian  Limitation  Act. 

Held  also,  that  a  dead  man  is  not  a  defaulter,  and  that  in  such  a  case  the 
representative  can  get  the  usual  period  of  six  months  for  applying  to  be 
brought  on  the  record,  the  order  of  dismissal  for  default  being  inappropriate 
and  inoperative  as  a  bar. 

/.  L.  R.  35  All.  331  (P.  C.)  (1),  referred  to. 
Miscellaneous  appeal  from  the  order  of  Khan  Sahib   Sheikh   Amir 
Ali,  District  Judge,  Multan,  dated  the  lith  November  J  916. 

Hargopal,  for  Appellant. 

Cooper,  for  Respondents. 

The  judgment  of  the  leirued  Judge  was  as  follows  : — 

Chevis,  J  —This  judgment  will  cover  the  connected  appeal  8th  April  1918. 
No.  2b0o  of  1917.  Jagat  Ram  plaintiff  sued  for  pre-emption 
and  the  first  Court  passed  a  decree  for  possession  on  payment 
of  a  certain  sum.  Both  plaintiff  and  the  vet. dee  lodged  appeals- 
On  the  »4th  November  i916  the  vendee's  appeal  was  dismissed 
ati  neither  he  nor  his  pleader  was  present 


(1)  (1913) /.L.  R.  35  All.  331  (P.  C.)  iDebi  Bakhih  Singh  v.   Habib 
Shah). 
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On  the  same  day  the  plaintiff  lodged  an  upplieation  saying 
the  vendee  had  died  in  October  1916  and  that  his  son  Daulat 
K«i  should  be  brougi  t  on  to  the  record  as  his  representative. 
This  was  granted,  and  notice  issued  but  was  not  served. 
Notice  again  issued,  and  then  the  plaintiff's  appeal  was  accept- 
ed ex  parte  on  9th  January  1917,  though  notice  to  Daulat  Rai 
had  not  yet  returned  and  was  afterwards  received  back  un- 
served. 

On  13th  March  1917  Daulat  Rai  applied  through  Amir 
Chand,  Pl<  ader  (1)  for  setting  aside  the  ex  parte  decree  and 
(2)  for  getting  himself  brought  on  to  the  record  as  appellant  in 
his  father's  plice. 

■The  District  Judge  holds  that  the  former  application  is 
time-barred,  and  that  the  latter  >s  futde  ;,s  such  an  application 
can  only  apply  to  pending  suits  or  appeals. 

The  District  Judge  overlooks  that  where  notice  has  not 
been  served  limitation  for  an  application  for  rehearing  the 
appeal,  dates  from  the  time  when  the  applicant  had  knowledge 
of  the  decree,  see  article  169.  And  as  to  the  other  application 
I  need  only  refer  to  the  Privy  Council  ruling  35  All  331  (I), 
as  authority  for  holding  that  a  dead  man  is  not  a  defaultei', 
and  that  in  such  a  case  the  representat've  can  get  the  usual 
peiind  of  six  months  for  app  ying  to  be  brought  ou  to  the 
record,  the  order  of  dismissal  for  default  being  inappropriate 
and  inoperative  as  a  bar. 

The  District  Judge  also  held  that  the  applications  had  not 
been  put  in  by  proper  agent,  butLala  Amir  i'hand  wasiustruot- 
ed  by  Naunidh  Kai  who  is  Daulat  Rai's  general  agent. 

I  accept  both  these  appeals,  and  set  aside  the  orders  under 
appeal  and  also  the  order  of  the  District  Judge,  dated  the  1 4th 
November  1917,  dismissing  Jetha  Naud's  appeal  and  his  order 
of  9th  January  19 1 7  accepting  Jagat  Ram's  appeal 

The  District  Judge  will  6rst  pass  an  order  bringing 
Daulat  Rai  on  to  the  record  as  appellant  in  place  of  his  deceased 
father,  and  will  then  hear  both  appeals  aud  dispose  of  them  on 
the  merits. 

Stamp  on  appeals  to  this  Court  to  be  refunded  other  costs 
of  appeals  to  this  Court  to  be  costs  in  the  cause. 

Appeal  accepted- 


(1)  C1913)  /.  L.  /?.  35  All.  331   (P.  G>  (Debi  Dakhsh  Singh  v.  fohib 

Shah), 
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No.  97. 

Before  Hon.  Mr.  Justice  Scott-Smith. 
GOPI  DAS— (Defendant) -APPELLANT, 

,  Versus 

LAL  DAS— (Plaintiff;— RESPONDENT. 
Civil  Appeal  No.  1995  of  >914. 

Civil  Procedure  Code,  Act  V  of  1903,  section  92— suit  with  permission  of 
Collector  for  removal  of  Muhant  and  direction  that  the  waqf  property  be 
handed  over  to  a  new  Mahant  -whether  competent— amount  of  Court  fee — 
Abatement— whether  death  of  one  of  the  plaintiffs  causes  abatement  of  the 
suit. 

The  two  plaintiffs  with  permission  of  the  Collector  sued  (a)  to  have  the 
defendant  removed  from  the  Aiahautship  of  Dera  Bawa  Hari  liar  at  Kasur 
and  ejected  from  the  property  attached  thereto  and  [b)  that  P.  D.  or  some 
other  Beragi  Sadhu  be  appointed  Alahant  in  accordance  with  the  custom  of 
the  Dera  and  that  it  may  be  directed  that  the  wnqf  prope  ty  be  made  over  to 
the  new  Mahant.  In  the  plaint  it  was  also  stated  that  the  Beragi  6adhus  had 
unanimously  declared  the  defendant  imtit  for  Mahantship  and  had  in  his 
place  elected  P.  D.  to  be  Mahant.  The  Lower  Appellate  Court  found  that  the 
defendant  was  still  de  facia  Mahant,  even  though  P.  D.  might  be  de  jure 
Mahant. 

Held,  that  the  suit  was  one  such  as  is  contemplated  by  section  92  of  the 
Code  of  Civil  Procedure  and  it  was  not  necessary  to  implead  P.  D.  as  a 
co-plaintiff. 

Held  also,  that  it  was  not  necessary  to  stamp  the  plaint  with  a  Court-fee 
stamp  calculated  ad  valorem  on  the  value  of  the  trust  property. 

/.  L.  R.  26  .-1//.  112  (117)  1;  and  53  P.  R  1909,  p.  Ie2  (2),  referred  to. 

Semble.  that  the  death  of  one  of  the  plaintiffs  in  a  suit  under  section  92 
of  the  Code  would  not  cause  the  abatement  of  the  suit. 

1.  L.  R  40  Mad.  110  $),  referred  to. 
Miscellaneous   Second    Appeal  from   the  order    of   If.    I).  C'raik, 
Esquire,  Additional  Divisional  Judye,  Lahore,  dated  the  Z'&nd 
July  19,4. 

Beechey.  for  Appellant.  • 

B.  Bevan  Petman,  for  Respondent- 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Scott-Smith,  J.— The  suit,  out  of  which  the  present  appeal    \\th  April  1918. 
arises,  was  brought  by  the  two  plaiutiff s  with  the  permission  of 
the  Collector  uuder  section   92,   Civil    Procedure   Code.     The 
trust  property  in  suit  is  connected  with    a  religious   institution 
in  Kat>ur  known  as  Dera  Bawa  Hari   Har  of    which   defendant 

(1M1U05)    /.  L.  R.   28   All,    112  ^il7j   {Ghazaffar  Husain  Khan  v. 

Yawar  Husain). 
i2>  53  P.  R  19U9,  p.  182  (Fa  J  Ali  v.  Mubarik  Alt). 
(3;  (1916;/.  L,  B.  40  Had,  110  {Pvvn-nha  v.  UvothtdatK . 
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Gopi  Das  was  said  to  have  been  elected  Mah  mt   some  eighteen 
years  before  suit.     The  prayers  in  the  plaint  were— 

(a)  that  the  defendant  be  removed  from  the  Mahantship 
of  the  temple  of  Dera  Bawa  Hari  Har  an  1  ejected  from  the 
property  attached  thereto  ; 

(6)  that  Pritam  Das  or  some  other  Beragi  Sadhu  be 
appointed  Mahant  in  accordance  with  the  oustom  of  the  Dera, 
and  that  it  may  be  directed  that  the  waqf  property  be  made 
over  to  the  new  Mahant 

The  first  Conrt  held  that  Pritam  Das  was  a  necessary 
plaintiff  as  there  was  an  allegation  in  the  plaint  that  he  was 
elected  a  Mahant  in  place  of  Gopi  Das  and  secondly  that  there 
should  be  a  Court-fee  on  the  plaint  calculated  ad  valorem  on  the 
value  of  the  property  attached  to  the  shrine.  It  directed  the 
amendment  of  the  plaint  by  adding  Pritam  Das  as  a  plaintiff 
and  by  making  up  the  Court  tee,  and  as  its  order  was  not  com- 
plied with,  it  rejected  the  plaint.  On  appeal  it  was  held  by 
the  Additional  Div;sioual  Judge  of  Lahore  that  Pritam  Das 
was  not  a  necessary  plaintiff  and  that  the  plaint  was  properly 
stamped.  He  accordingly  accepted  the  appeal,  set  aside  the 
order  of  the  lower  Court  and  remanded  the  case  to  the  first 
Court  for  decision  on  the  merits. 

Defendant  has  filed  a  secmd  appeal  in  this  Court.  Atten- 
tion is  drawn  in  argument  to  paragraph  7  of  the  plaint  in 
which  it  is  stated  that  the  Beragi  Sadhus  in  their  general 
meeting  and  with  the  concurrence  of  the  Mahant  of  Bahali, 
all  assembled  at  Kasur,  had  unanimously  declared  the  defend- 
ant unfit  for  Mahantship  and  had  in  his  place  elected 
Pritam  Das  to  be  Mahant.  It  is  argoed  that  according  to  this 
statement  the  defendant  has  been  dismissed  from  the  office  of 
Mahant  and  Pritam  Das  has  been  elected  in  his  stead  and  that 
therefore  there  can  be  no  suit  for  removal  of  the  Mahant  or 
for  appointment  of  a  new  one  within  the  meaning  of  section 
92,  Civil  Procedure  Code.  It  is  further  argaed  that  as  defen- 
dant is  no  longer  the  Mahant  or  trustee  his  possession  of  the 
trust  p»operty  is  unlawful,  that  he  is  in  other  words  a  trespasser 
and  that  any  person  suing  to  dispossess  him  from  the  trust 
property  must  sue  on  a  fully  stamped  plaint.  Defendant  is 
admittedly  aoting  as  Mahant  of  the  shrine  even  though 
Pritam  Das  may  have  been  elected  in  his  place.  In  the  words 
of  the  Lower  Appellate  Court  Gopi  Das  is  still  de  facto  Mahant 
of  the  shrine  even  though  Pritam  Das  may  be  de  jure  Mahant. 
What  I  understand  the  plaintiffs  to  say  in  tbmr  plaint  is  this- 


Sam.  <*  Ootb.,  1918.  ]  CIVIL  JUDO/MENIS-No.  07.  323 

For  certain  reasons  stated  the  persons  who  were  entitled  to 
eh  ct  the  Mahant  have  decided  that  'he  defendant  is  no  longer 
fit  for  the  office  of  Mai  ant  and  have  elected  Pritam  Das  as 
the  new  Mahant.  They  have  not  as  yet  ren  07ed  Gopi  Has 
from  the  office  of  Mahant.  For  the  purple  of  his  removal 
they  have  b>  ought  this  case  aud  invoked  the  aid   of   the  Court. 

I  am  quite  unable  to  agree  with  Mr.  Beechey,  counsel  for  the 
appellant,  that  the  effect  of  the  resolution  referred  to  in  para.  7 
of  the  plaint  was  to  remove  the  defendant  from  the  office  of 
Mahant.  He  is  still  acting  as  Mahant  and  is  in  charge  of  the 
trust  property  and  in  order  to  remove  him  it  was  necessary  for 
a  suit  to  be  brought,  I  hold  that  the  suit  is  one  such  as  is  con- 
templated by  section  92.  Civil  Procedure  Code. 

In  I  L.  B.  XXVIII  AII.U2  at  page  1 17  (1)  the  following 

passage  occurs  : — 

"  A  suit  instituted  under  section  539  is  not  a  suit  in  which 
"  plaintiffs  claim  or  can  claim  for  themselves  possession  of  the 
"  trust  property.  They  merely  ask  the  Court  to  vest  the  trust 
*  property  in  trustees  duly  appointed  to  manage  the  trust  and 
"  to  take,  it  out  of  the  handa  of  trustees  who  have  been  guilty  of 
"  mismanagement.  No  change  iu  the  b*m<-ficial  ownership  is 
"  sought.  The  Court  has  undoubtedly  power  under  the  section 
•'  to  vest  the  trust  property  in  the  new  trustees,  an!  it  seems  to 
"  me  reasonably  clear  that  the  Court  may  direct  a  trustee  who 
"  is  being  removed  from  the  trusteeship  to  makeover  the  trunt 
"  property  to  the  new  trustee  or  trustees.  *  *  * 

"  #  #  #  ^s  regard8  tbe  Court- 

"  fee,  in  many  cases  the  costs  of  such  a  suit  as  this  fall  on  the 
•'trust  estate,  and  it  seems  to  me  that  as  the  decree  in  such  a 
"  suit  works  no  change  in  the  beneficial  ownetship  of  the  pro* 
"  perty,  it  would  be  a  hardship  to  impose  upon  the  trust  estate 
"  the  payment  of  the   ordinary  Court-fee   payable  in  respect  of  a 

II  hostile  suit  for  recovery  of  la  .d  on  title." 

In  53  P.  R.  of  1909  at  page  182  (2),  the  following  passage 
occurs  :  — 

"  The  prayer  for  consequential  relief  in  the  amended  plaint 

"  however,  it  will  be  observed  did  not  take  the  form  of  a  prayer 

"for  cieliveiy  to  the  plain  iff*  of  possession  of  the  mosque  aud  of 

u  the  inimove<ble  property  appertaining  thereto,    beeaust?  had  it 

*  taken  that  form,  the   pla  utitfs    would    have   had    to    pay    an 

(1)  O905)  /.    L.  /?.  28  All.  112  (117)  (fihazaffar  Ilusain  Khan  v, 

Yawar  Eumin). 

(2)  53  P.  R.  19U9,  p.  182  {Yad  Ali  v.  Mubarik  AH) 
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"  ad  valorem  Court-fee  stamp  upon  the  value  of  said  property, 
"  which  in  this  ca>e  was  found  by  the  tirst  Court,  after  a 
"  rernaud  by  the  Lower  Appellate  Court,  to  be  Rs  5,6t^-10-0. 
"In  fact  the  defendant  took  the  objection  that  the  Court-fee 
"  stamp  affixed  by  the  plaintiff*  was  insufficient,  but  the  first 
41  Court  deoidod,  and  decidod  wo  think  rightly,  upon  the 
"  authority  of  the  ruling  in  No.  50  P,  B.  1896,  that  since  the 
"  plaintiffs  simply  sought  the  removal  of  the  defendant  from 
"  the  office  of  Mutivalli,  which  would  involve  his  ejectment  from 
"  the  immoveable  proper  ty  of  which  he  was  iu  possession  in 
"that  capacity,  and  did  not  seek  possession  of  the  property 
"  for  themselves,  full  stamp  could  not  be  levied  upon  the  value 
"  of  the  said  property." 

Following  these  authorities  I  am  of  opinion  that  it  was 
not  necessary  to  stamp  the  plaint  with  a  Court-fee  stamp 
calculated  ad  valorem  on  the  value  of  the  trust  property.  The 
plaiutiffs  seek  nothing  for  themselves  in  the  present  suit. 
They  seek  the  removal  of  the  defendant  from  the  office  of 
Mahant  which  would  involve  his  ejectment  from  the  immove- 
able property  of  which  he  is  in  possession  in  that  capacity. 

I  also  fully  agree  with  the  Lower  Appellate  Court  that 
there  is  no  necessity  for  Pritara  Das  to  be  joined  as  a  plaintiff 
in  the  present  suit.  The  suit  has  been  correctly  instituted  by 
two  of  the  three  persons  to  whom  the  Collector  gave  leave  to 
sue  under  section  92,  Civil  Procedure  Code,  and  there  is  no 
sufficient  reason  why  they  should  not  alone  maintain  the  suit. 
Mr.  Beechey  has  contended  that  defendant  claims  part  of  the 
property  in  suit  as  his  own  private  property.  No  plea  to  this 
effect  has  «s  yet  been  made  by  the  defendant,  so  it  is  not 
necessary  for  me  to  deal  with  it  It  wdl  be  dealt  with  by  the 
Court  which  tries  the  suit.  Mr.  Petraan  who  appears  for  the 
respondent  has  brought  to  my  notice  that  one  of  the  original 
pl.intiffs  has  died  He  cites  /.  L.  It.  XL  Mad.  J 10  (I),  as  autho- 
rity f>r  the  proposition  that  the  death  of  one  of  the  plaintiffs  in  a 
suit  under  section  92,  Civil  Procedure  Code,  would  not  i-ause 
the  abatement  of  the  suit.  As  at  present  advised,  I  am  dis- 
posed to  agree  with  this  ruling.  But  the  point  is  not  before 
me  directly  and  if  it  arises  it  should  be  disposed  of  by  the 
Court  trying  the  case. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


(1)  (1910)  I.  L.  RAQMadAlO  (Ponniathay.  Moothcdath). 
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No.  98. 

Before  Hon.  Mr.  Justice  Chev's. 

PUNJAB  MUTUAL  HINDU  FAMILY  RELIEF  FUND, 

LAHO RE— ( Defendant)  -PETITIONE II, 

Versus 

SARDARI  MAL-(Plaintiff)- RESPONDENT. 

Civil    Revision  No.  1144  of  )917. 

Civil  Procedure  Code,  Act  V  of  1008,  section  20— Jurisdiction— where 

cause  of  action  wholly  or  in  part  arise*  and  tohere  defendant  carries  on 
business. 

The  dofendant  is  known  as  the  Hindu  Family  Relief  Fund,  a  benevolent 
society  collecting  subscriptions  which  go  to  relieve  distress  on  death  of 
members.  The  plaintiff's  mother  resided  in  Lahore  and  became  a  member. 
According  to  the  rules  of  the  fund  moneys  payable  oh  death  aro  payable  at 
Lahore  Plaintiff  resides  at  Lyallpur  and  his  mother  died  there.  He  sued 
the  fund  in  Lyallpur. 

Held,  that  under  section  20  of  the  Code  of  Civil  Procedure  the  Lyallpur 
Court  has  jurisdiction  10  hear  the  suit,:  — 

(1)  as  part  of  the  cause  of  action  viz.  the  death  of  the  plaintiff's  mother 
took  place  at  Lyallpur. 

41  Indian  Cases  392(1)  and  22  Q.  B.  D.  128  (2),  referred  to. 
1.  L.  R.  34  All.  49  (,3-,  distinguished. 

(2)  because  the  defendant  by  keeping  an  agent  at  Lyallpur,  for  the  pur- 
pose of  collecting  subscriptions  and  inducing  new  members  to  join,  was 
carrying  on  business  at  Lyallpur. 

Revision  from  the  order  of  Muhammad  Sher  Nawab  Khan, 
MunsijJ,  1st  Class,  Lyallpur,  dated  the  29th  November  1917. 

Manohar  Lai,  for  Petitioner. 

Jagan  Natl),  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

UHBVis,  J. — The    petitioner  is   the    Punjab  Mutual  Hindu    \5th  April  19\8. 
Family    Relief   Fund,    which    I     gather    to   be   a     benevolent 
society,    managed    by    certain    philanthropists,    collecting  sub- 
scriptions winch  go  to  relieve  distress  on  the  death  of  members. 

The  plaintiff'*  mother  resided  in  Lahore  and  became  a 
member.  According  to  the  rules  of  the  fund  money-  payable 
on  deaths  ate  payable  in  Lahore. 

Pliiut.ff  resides  in  Lyallpur  and  bi<  mothei  died  there. 
He  has  stud  the  fund  in  Lyall  mr,  and  the  Lyall  >ur  Munsif 
has  decided  t ha.*,  he  has  jurisdiction  on  two  grounds  (I)  that 
the  death  which  occurred  in  Lyallpur  is    part    of    the  cau.se   of 

(1/  U917)  41    Indian  Cases    3y2     Vishvendra   llurtha  v.  National 
Insurance  Company,  Limited). 

(2)  (1889;  22  Q.  B.  D.  12«  (head  v.  Brown). 

(3)  (1911,  /.  L.  R.  34  All.  49  \Salig  Ram  v.  Chaha  Mai). 


CIVIL  JUDGMENTS— No.  98.  Record, 


notion,  and  (2)  that   defendant  carries  on  business  in  Lyallpur 
through  an  agent. 

Fur  ppt'tio^erit  is  contended  on  tho  strength  of  31  All. 
49  (I),  that  Explanation  III  of  section  17  of  the  old  * 'ode  is 
still  g>od  law.  I  think  it  would  still  apply  to  most  cases,  bat 
it  has  bf'en  omitted  from  section  20  of  the  present  Code  which 
speaks  simply  of  a  Court  within  the  local  limits  of  whose 
jurisdiction  the  cau^e  of  action,  wholly  or  in  part  arises.  The 
words  underlined  are  new,  and  found  no  part  in  the  old  Code. 
Now  in  a  case  like  the  present  is  not  the  death  the  immediate 
cause  of  action  ?  Had  the  death  not  occurred  how  could  the  plain- 
tiff sue  at  all  ?  In  41  Indian  Cases  392  (2),  where  plaintiff  sued 
to  recover  on  a  life  policy,  it  was  held  that  the  suit  could  be 
brought  where  the  policy  holder  died.  And  in  Read  versus 
Brown,  22  Q.  B.  D.  128  (3),  it  was  held  that  the  cause  of 
action  comprises  "  every  fact  which  it  would  be  necessary  for 
M  the  plaintiff  to  prove,  if  traversed,  in  order  to  support  the 
"  judgment  of  the  Court,"  and  so  though  every  other  part  of 
the  onse  of  action  had  arisen  outside  the  City  of  London  the 
plaintiff  was  allowed  to  sue  within  t\vi  City  merely  because 
the  debt  had  been  assigned  to  him  within  the  City.  I  think 
then  that  th»>  lower  Court  is  right  in  regarding  the  fvjt  of  the 
death  having  occurred  in  Lyallpur  as  giving  jurisdiction  to  the 
Lyallpur  Court*. 

Further  I  think  the  lower  Court  right  in  holding  that  the 
defendant  carries  on  business  in  Lyallpur,  seeing  that  the 
defendant  keeps  an  agent  there  who,  though  he  cannot  enter 
into  contracts,  collects  subscriptions  and  induces  new  members 
to  join,  supplying  them  with  entrance  forms  which  are  filled  in 
and  sent  to  Lahore 

It  may  be  urged  on  behalf  of  the  defendant  that  it  is  very 
hard  that  the  defendant  should  be  li-ib'e  to  ba  sued  in  remote 
places.  It  may  however  b^  said  in  return  fiat  in  soma  cues 
it  would  be  very  hard  on  a  poor  rain  living  far  frona  L  ih  fvo.  to 
be  compelled  to  come  to  L*\h  »re  to  sue  the  defendant,  espjei  illy 
if  the  evidence  which  he  had  to  produce  (e.  g.,  evidence  relat- 
irg  to  deatli  of  a  person)  was  only  obtainable  at  his  own  home 
and  not  in  Lahore. 

I  reject  this  application  but  pass  no  order  as  to  costs. 

Revision  rejected. 


<1    (1911)  /.  L.  R.  34  All.  49  {Salig  R<nn  v.  Chahn  Mai). 
1(2)  (1917    41   Indian    Ca*es    392    (Vi.shvendra   Thirlha  v.   National 
Insurance  Company,  Limited). 
(3)  (1889;  22  Q.  B.  D.  128  (Read  v.  Brown). 
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No.  99. 

Before  Hon.  Mr.  Justice  Broadway. 

DIWAN  CHAND— (Drfsndant)— APPELLANT, 

Versus 

MUSSAMMAT  PARBATI— (Plaintiff)— AND  MUSSAMMAT 
Jl WANI -  ( Defendant)  -RESPON DENTS. 

Civil  Appeal  No.  3133  of  1917. 

Civil  Procedure  Code,  Act  V  of  1903,  order  5,  rules  10  - 19— service  of 
summons— where  procedure  laid  down  in  rule  17  has  not  heen  observed — 
limitation  for  application  to  set  aside  an  ex-parte  decree— Indian  Limitation 
Act,  IX  of  19J8,  article  161. 

Held,  that  there  are  3  modes  of  serving  a  summons  on  a  defendant : — 

(1)  by  delivery  of  a  copy  of  the  summons  to  the  defendant  personally  or 
to  an  agent  or  some  one  on  his  behalf  and  by  obtain  ng  the  signature  of  the 
person  to  whom  the  said  copy  is  delivered  to  an  ackuowleJgraent  of 
6ervice  endorsed  on  the  original  summons  ^vide  order  5,  rules  10  to  16  and 
18  of  the  Code  of  Civil  Procedure) ; 

(2)  as  laid  down  in  rule  17  by  affixing  a  copy  of  the  summons  on  the 
defendant's  residence  or  place  of  business.  When  this  method  is  adopted 
the  provisions  of  rule  19  have  to  be  complied  with  aud  the  Court  concerned 
has  to  decide  whether  the  summons  has  or  has  not  been  duly  "  served  "  ;  and 

(3)  by  effecting  substitute  service  as  laid  down  in  rule  20. 

Held  also,  that  service  has  not  been  duly  effected  when  a  copy  of  the 
summons  had  been  given  to  the  defendant  who  has  refused  to  sign  the 
required  acknowledgment  and  no  copy  of  the  summons  has  been  affixed 
to  the  defendant's  house  as  required  by  rule  17. 

/.  L.  R,  16  Bom.  Ill  (1),  referred  to. 

Held,  however,  that  as  defendant  in  this  case  had  knowledge  of ',  the 
ex'pa^te  decree  more  than  30  days  before  the  date  of  his  application  to  set  it 
aside,  the  application  was  barred  by  limitation  ( vide  Article  161  of  the 
Limitation  Act). 

Miscellaneous  first   appeal  from   the  order  of  Lala   Ganga   Ram, 
Senior  Subordinate  Judge,  Lahore,  dated  the  3 1st  August  19l7. 

Tirath  Ram,  for  Appellant. 

Dhanpat  Rai,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— * 

Broadway,  J. — One  Laohhman  Das,  a  Brahmin  of  Lahore,    \gut  April  1918 
died  leaving  him  surviving   a  widow    Mussamraat  Jiwani   and 
three  sons — Karm  Chand,  Diw;in  Chand,  and  Gobiud  Ram.  Some- 
where about  the  year  \MQ  Gobiud    Ram   bec.ime   of    unsound 
mind,  and  as  the  remaining    members  of  the  family  oould   not 


^  (1861)  /,  L  B,  18  Bon.  117  (Uaniti  v.  Viihu). 


328  CIVIL  JUDGMENTS— No.  99.  Reoord, 


get  on  amicably  an  agreement  was  entered  into,  and  executed 
on  the  lO'h  November  1912  by  Kami  Cband,  Diwau  Chand, 
and  Mussammat  Jiwani  referring  their  dispute  to  one  Pandit 
Bari  Chand  who,  as  arbitrator,  was  empowered  to  effect  a 
partition,  and  to  appoint  one  of  the  executants  to  manage  the 
share  that  should  be  allotted  to  Gobind  Ram.  The  said  Hari 
Chand  was  brother  to  Mussammat  Jiwani  and  consequently  the 
maternal  uncle  of  the  others. 

For  some  reason  or  other  no  award  was  made  till  the 
2nd  December  1915. 

On  the  Sth  June  1916  Mussammat  Parbati  tiled  an  appli- 
cation in  Court  under  para.  20  of  2nd  Schedule  to  the  Civil 
Procedure  Code  1908,  in  which  she  recited  the  fact  of  the 
reference  to  arbitration  and  stated  that  she  was  the  widow  of 
Karm  Chaud  who  had  died  some  5  months  before  and  that 
she  had  come  to  know  of  the  existence  of  the  award  after 
her  husband  had  died.  She  asked  that  the  award  should  be 
filed  and  a  decree  passed  in  accordance  with  its  terms. 

It  appears  that  Gobind  Ram  had  also  died  by  the  time  this 
application  was  tiled. 

The  usual  summonses  were  issued  to  Diwan  Chaud  and 
Mussammat  Jiwani,  the  (3th  July  lyi6  being  fixed  for  hearing. 

Ou  the  27th  June  .9  lb'  a  report  was  made  by  the  Process 
server  to  the  iffect  that  a  copy  of  the  summons  had  been 
deliveied  to  Diwan  Ch  ud  who  had  taken  it  but  refused  to 
give  any  acknowledgment  for  it. 

Fresh  summonses  were  then  issued  for  the  25th  July  1916, 
and  on  the  22nd  July  1916  tho  Process  Berver  again  repotted 
that  he  had  given  a  copy  to  Diwan  Chand,  who  had  been 
pointed  out  by  the  plaintiff,  but  that  he  had  refused  to  acknow- 
ledge its  receipt. 

On  the  25tb  July  1910  the  Process  server  was  examined 
by  tho  Court  and  supported  the  report  made  by  him  but  stated 
that  Diwan  Chaud  was  known  to  him  personally- 

The  .case  proceeded  against  him  ex-parte  and  on  the  31st 
August  lyib'  it  was  ordered  that  the  awaid  be  filed  and  a 
decree  bo  passed  in  accordance  with  i t->  terms.  It  should  be 
mentioned  that  Mussammat  Jiwani  also  made  no  appearance 
and  the  order  and  decree  was  ex  parte  against  her  as  well. 

On  the  16th  October  JOlo  Mubnammat  i  arbati  applied  to 
havo  the  decree  exeouted  and  asked  to  be  put  in  possession  of 
the  bouse  iu  buit  which  had   bceu  allotted  to  her  husband,  aud 
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on  the  31st  October  1916  a  warrant  for  the  delivery  of  posses- 
sion was  issued  for  the  2  1st  November  1916. 

Ou  the  13th  November  1916  one  Ghulam  Dastgir  Civil 
Nazir  (now  dead)  is  said  to  have  made  a  report  to  the  effect  that 
when  he  was  going  to  the  spot  with  the  decree-holder  Diwau 
Chaud  had  met  him  in  the  bazar  and  had  told  him  that 
Mussammat  Jiwani  was  in  possession  of  the  house  and  that  it 
was  she  from  whom  possession  should  be  taken,  and  that 
Mussammat  Jiwani  had  refused  to  surrender  possession. 

•  On  the  21st  November  1916  notices  were  issued  to  both 
the  judgment  debtors  for  the  2nd  December  1916  and  then 
again  for  the  11th  December  1916. 

On  the  8th  December  1916  a  report  was  made  that  a  copy 
of  the  notice  had  been  affixed  to  the  open  door  of  Diwau  Chand's 
house  as  he  had  refused  to  accept  service.  A  fresh  notice  was 
issued  for  the  21st  December  1916  ;  and  on  the    19th  December 

1916  it  was  reported  that  it  had  been  affixed  to  his  door  as  he 
had  gone  away  on  hearing  of  the  notice 

On  the  21st  December  1916   another  notice    was  issued  to 
him  for  the  llth  January  1917,  and   on  the   8th  January  J917 
the  Process  server  again  reported  that  as  Diwau  Chand  refused  s 
to  accept  it  the  notice  had  been  attixed  to  his  door. 

On  the  llth  January  1917  a  Mukhtur  appeared  in  Court  ou 
Diwan  Ckand's  behalf  aud  asked  for  tioib  as  ho  wis  Lied  to  raise 
objections,  and  on  the  3rd  February  19i7  an  application  was 
filed  by  him  in  which  it  was  sought  to  get  the  ex-parte  decree 
set  aside  on  the  ground  that  he  had  never  been  duly  served 
and  had  only  come  to  know  of  the  state  of  affairs  on  the  14th 
January  1917  through  Mussammat  Jiwaui 

This  application  having  been  dismissed  on  the  31st  August 

1917  Diwan  Chand  has  preferred  this  appeal  through  Lala 
Tirath  Ram-  Lala  Dhanpat  Rai  has  addressed  me  on  behalf 
of  Mussammat  Parbati 

The  Court  below  has  dismissed  the  application  holding 
that  it  was  time-barred,  both  because  the  summons  had  been 
duly  served  in  the  first  instance,  and  because  in  any  event  he 
had  had  knowledge  of  the  decree  in  November  19 I 6. 

Mr.  Tirath  Ram  contended  that  the  summons  had  not  been 
duly  served.  He  referred  to  order  V,  rule  17,  Civil  Proce- 
dure Code,  aud  contended  that  the  provisions  of  that  rule  had 
not  been  complied  with,  inasmuch  as  a  copy  of  the  summons 
had  uot  beau  affixed  to  the  dour  of  Diwau  Chand's  house. 
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Now  there  are  three  modes  of  serving  a  summons  on  a 
defendant: — 

(1)  by  delivery  of  a  oopy  of  the  sum  mors  to  the  defendant 
personally  or  to  an  agent  or  some  one  on  his  behalf  and  by 
obtaining  the  signature  of  the  person  to  whom  the  said  copy  is 
delivei*ed  to  an  acknowledgment  of  service  endorsed  on  the 
original  summons,  (vide  order  V,  rules  10 — 16  and  18,  Civil 
,Proceedure  Code,  1908)  ; 

('-')  as  laid  down  in  rule  17,  by  affixing  a  copy  of  the 
summons  on  the  defendant's  residence  or  place  of  business. 

When  this  method  is  adopted  the  provisions  of  rule  19 
have  to  be  complied  with  dud  the  Court  concerned  has  to 
decice  whether  the  summons  has  or  has  not  been  duly  "served;" 
and 

(3)   by  effecting  substituted  service  as  laid  down  in  rule  20. 

In  the  present  case  rule  17  has  clearly  not  been  complied 
with  inasmuch  as  no  copy  of  the  summons  was  affixed  to  the 
door  of  Diwan  Chaud's  house — the  report  in  each  instance 
being  that  a  copy  had  been  given  to  Diwan  Chand  who  had 
refused  to  sign  the  required  acknowledgment.  Mr.  Dhaupat 
Rai  contended  that  in  the  circumstances  it  was  impossible  to 
comply  with  the  provisions  of  rule  17  as  the  process  server, 
having  delivered  a  copy  of  the  summons  to  Diwan  Chand  had 
none  which  he  could  affix  to  his  house. 

This  no  doubt  is  correct,  but  does  this  fact  do  away  with 
the  necessity  of  complying   with  the  provisions  of  the  law  r" 

I  think  the  answer  must  be  in  the  negative. 

The  object  of  serviug  a  summons  is  that  the  defendant 
maybe  iufomied  of  the  institution  of  the  suit  in  sufficient 
time  before  the  date  fixed  for  the  hearing,  and  the  procedure 
laid  down  for  the  service  of  summonses  is  intended  to  guard 
against  fraud  and  ensure  that  the  proper  person  has  been 
served.  The  summons  in  this  case  was  clearly  not  duly  served 
eo  far  as  rule  17  is  concerned,  nor  can  it  be  said  that  personal 
service  was  effected  within  the  four  corners  of  rule  16. 

In  16  B.  117  (I)  it  was  held  that  service  had  not  been  duly 
effected  when  the  respoudi  nt  in  an  appeal  had  refused  to  take 
a  copy  of  the  notice  of  appeal  and  the  provisions  of  rule  17  had 
not  been  complied  with.  I  hold  therefore  that  Diwan  Chand 
was  not   duly  served    with  a  summons. 

The  next  question  is  whether  he  came  to  know  of  the  decree 
in  November  1^6  or  as  he  says  in  January  1917. 

(1)  (1861)  1.  L.  R.  10  Bom.  117  (Maruti  v.  VUku), 
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As  to  this  it  certainly  is  curious  that  Diwan  Chand  should 
have  been  away  for  the  wh  tie  of  the  period — and  that  he  should 
not  have  heird  f  this  matter  from  his  mother  Mussammat 
Jiwani  who   was  living  in  the  house. 

The  report  of  the  deceased  Civil  Nazir  wonld  go  to  show 
that  he  hal  knowledge  It  was  urged  that  this  report  is  not 
admissible  in  evidence.  It  was  however  made  in  the  ordinary 
course  of  his  duties  and  lias  been  proved.  Witnesses  have  also 
deposed  to  the  correctness  of  what  it  contained.  I  do  not 
think  therefore  that  it  can  be  entirely  ignored. 

It  will  be  seen  that  the  notices  issued  subsequent  to  the 
passing  of  the  decree  were  served  as  provided  for  in  rule  17 
and  after  a  careful  consideration  of  the  evidence  on  the  record 
I  am  unable  to  hold  that  Diwan  Chand  duly  came  to  know  of 
the  decree  only  in  January  1917. 

The  evidence  as  to  his  absence  from  Lahore  is  vague 
and  inconclusive,  and  it  seems  to  me  most  improbable  that  he 
never  heard  of  the  decree  till  January  19  ;7.  The  evidence 
that  he  knew  of  it  in  November  1916  is  supported  by  the 
report  of  the  deceased  N  izir  and  I  think  should  be  accepted. 

In  these  circumstances  the  appeal  fails  and  is  dismissed, 
but  I  leave  the  parties  to  bear  their  own  costs  in  this  Court. 

Appeal  dismissed- 


No.  100. 

Before  Hon.  Mr.  Justice  Chevis. 
SHER  SING  H—  (Defekdant)  -APPELLANT, 

Versus 

PEM  R  U -(Plaintiff)—  M\RU  AND  OTHERS 
(Defendants)— RESPONDENTS. 
Civil  Appeal  No  2329  of  1917. 

Indian  Limitation  Act,  IX  o/190H,  section  \2  -  separate  periods  spent  in 
ohtainint^copies  of  judgment  and  decree  of  lower  Court  —wfelher  both  can  be 
allowed  in  computing  period  for  presenting  an  appeal  — Second  appeal — 
where  Isomer  Appellate  Court  has  held  that  the  two  p.  nods  were  n<A  requisite  in 
the  case — question  of  fact 

Field,  following  (5  P.  R  1391  (1 I,  that  under  section  12  of  the  Limitation 
Act  an  appellant,  can  only  deduct  such  time  as  was  l<  requisite  "  for  obtain- 
ing copies— what  time  is   requisite  for  this  purpose  is  a  question  of  fact  and 

(1;  6  P.R.  1894  {Thana  Mai  v.  Mussammat  Nihali). 
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where  the  Divisional  Judge  has  decided  that  two  periods  (viz.,  one  for  obtain- 
ing the  copy  of  the  judgment  and  another  for  obtaining  the  copy  of  the 
decree  of  the  lower  Court)  were  not  requisite  in  the  particular  case  and  made 
only  one  allowance,  whether  ho  was  right  or  wrong  is  not  a  'question  of 
law. 

Civil  Appoal  No.  1555  of  1879  per  P.atligan.  J.,  referred  to. 

8  Mad.  L.  J.  14^  ;1, ,  17  Indian  Cases  393  v2,i  and  28  Indian  Cases  366 
(3),  not  followed. 

Second  Appeal  from  the  decree  of  F.  B    R.  Spencer,  Esquire, 
Dishict  Judge,  Karnal,  dated  the  'st  May  19 i.7. 

Sayyad  Hassan,  for  Appellant. 

Rambhaj  Datta,  for  Respondents. 

The  judgment  of  the  learned  .Judge  was  as  follows  : — 
\9th  April  1918.  Chf.vjs,  J. — The  plaintiff's    suit  for  an    injunction  having 

been  decreed  by  the  first  Court.  She;'  Singh,  one  of  the  defen- 
ants  appealed  to  the  District  Jud/e  who  dismissed  his  appeal 
as  time  barred.  Sher  Singh  appeals  to  this  Court  and  the  only 
question  is  whether  his  appeal  to  the  District  Judge  is  barred 
by  time. 

The  first  Court's  decree  is  dated  5th  May  1916.  Sher 
Singh  applied  for  copy  of  j  i  !;•  u  mfc  on  20th  May  19.6,  and  it 
was  ready  on  23rd  May.  He  applied  for  copy  of  decree  on  5th 
June  1916,  and  it  was  ready  on  6th  June.  He  lodged  bia 
appeal  on  the  10th  June. 

It  is  admitted  by  Mr.  Sayyad  Hassan,  that  unless  his 
olient  can  get  credit  tor  both  the  above  periods,  viz ,  20th  to 
23rd  May  and  5th  to  6th  June,  6  days  in  all,  the  appeal  to  the 
District  Judge  is  time-barred.  Section  12  of  the  Limitation 
Act  lays  down  that  in  coraputiug  the  period  of  limitation  for 
an  appeal  the  time  requisite  for  obtaining  a  copy  of  the  decree, 
sentence  or  order  appealed  from  shall  be  excluded,  and  where 
the  appeal  is  from  a  decree  the  time  requisite  for  obtaining  a 
copy  of  the  judgment  on  which  it  is  founded  sh  ill  also  be 
excluded.  R4>ia|  on  8  Si  I  J.  U3  (t),  17  I.  0 .  3J3  (2)  aud 
28/.  0  3)6  (3),  Vlr.  S  ivy  -id  Husm  ur^e-i  that  his  client  can 
get  credit  fur  both  periods  Bit  it  is  clear  that  only  the  time 
requisite  cm  be  excluded,  and  these  judgments  do  not  discuss 
the  que.-tioti  whether  w!ie:i  it  is  o  ion  to  a  pirty  to  apply  for 
both  copies  nt  once,  lie  can  apply  first  for  one  and  then  for  the 
other  aud  claim  to  exclude  two  periods  is  both  being  requisite. 
The  question  is  one    on  which  the' e   is  a  diversity    of   opinion. 

(1)  U898  8  Mad.  L.  J.  148  'Raman  Ckeiti  v.Kadirvalu). 

(2)  v.1912)  17  Indian  Cares  393  ^Karnam  Narasimhulu  v.    Secretary  of 

Htate) 
(3)  (1914)  28  Indian  Cases  366  KDin  Dayal  v.  Rameshar). 
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Other  cases  on  the  point  in  addition  to  those  already  mentioned 
have  been  cited  on  page  75  of  Rustomjee's  Limitation  Act,  2nd 
edition.  There  are  two  Punjab  rulings.  The  first  is  an  unro- 
ported  case  Civil  Appeal  1555  of  1879.  There  two  Judges 
differed,  and  the  case  was  referred  to  a  third  Judge  (Rattigan, 
J.)  who  held  that  it  was  the  duty  of  a  litigant  to  obtain  as 
many  copies  as  possible  on  a  single  petition,  and  that  if  he 
wasted  time  applying  first  for  one  copy  and  then  for  another 
he  could  not '  claim  that  all  the  separate  periods  spent  in 
obtaining  copies  were  really  "  requisite."  The  second  case  is 
6  P.  B.  94  (I),  and  is  on  all  fours  with  the  present  case. 
The  appellant  first  applied  for  copy  of  the  judgment,  and 
subsequently  for  copy  of  decree,  and  claimed  to  deduct  the 
time  spent  in  getting  copy  of  decree  in  addition  to  the  time 
spent  in  getting  copy  of  the  judgment.  The  Divisional  Judge 
held  that  as  he  could  have  applied  for  both  copies  at  the  same 
time  the  extra  time  spent  in  getting  copy  of  decree  was  not 
requisite  within  the  meaning  of  section  12,  and  dismissed  the 
appeal  as  time-barred.  On  further  appeal,  with  certificate 
to  this  Court,  fhe  learned  Judge  (Plowdeu,  J.)  held  that  the 
appellant  could  only  deduct  3uch  time  as  was  requisite  for 
obtaining  copies  and  said  "  what  time  is  requisite  for  this  pur- 
pose is  a  question  of  fact  on  the  circumstance*  of  the  particular 
case.  The  two  periods  may  be  concurrent  or  not  concurrent, 
for  the  section  ordains  nothing  whatever  on  this  point.  In 
some  cases  it  might  properly  be  held  that  a  separate  allowance 
should  be  made  in  respect  of  such  copy.  But  when  the 
Divisional  Judge  decided  that  in  this  case  two  periods  were 
not  requisite,  and  made  only  on6  allowance  he  decided  that  in 
this  case  a  double  period  was  not  necessary  and  whether  he 
was  right  or  wrong  is  not  a  question  of  law." 

With  this  decision  I  fully  agree.  I  quite  admit  that  cases 
may  arise  in  which  a  person  aggrieved  by  a  decision  may  apply 
separately  for  copy  of  judgment  and  for  copy  of  decree  and 
may  claim  that  both  periods  should  be  allowed  as  requisite. 
But  in  this  case  no  reason  ha3  been  shown  for  separate  appli- 
cations. All  that  has  been  suggested  is  that  Sher  Singh  may 
have  first  applied  for  copy  of  judgment,  merely  to  see  whether 
he  would  appeal,  and  then,  having  made  np  his  miud  that  he 
would  appeal,  applied  for  copy  of  decree.  This  may  have  been 
the  case,  but  the  fact  remains  that  he  could  easily  have  applied 
for  both  copies  at  once.     Even  had  he  afterwards  made  up   his 

(1)  6  P.  R.  1894  (Tliana  Mai.  v.  Mussammal  Nihali). 
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mind  that  it  was  not  worth  his  while  to  appeal,  the  extra 
expenditure  involved  in  getting  copy  of  decree  as  well  as  copy 
of  judgment  would  have  been  slight,  and  if  merely  to  avoid 
the  risk  of  spending  a  little  extra  money  he  chose  to  apply  first 
for  copy  of  judgment  only,  I  do  not  see  how  he  can  now  say 
that  both  periods  should  be  allowed  as  requisite. 

As  to  allowing  any  extension  under  sectiou  5,  I  need  only 
remark  that  if  Sher  Singh  had  exercised  due  diligence  he 
could  have  filed  his  appeal  on  the  7th  or  8th  of  June,  when  it 
would  have  been  within  time,  even  allowing  credit  only  for 
the  time  spent  in  getting  copy  of  judgment.  He  had  his  copy 
of  judgment  in  May,  so  he  could  easily  have  got  his  grounds  of 
appeal  drafted  and  could  have  filed  his  appeal,  accompanied  by 
copies  of  both  judgment  and  decree  on  the  7th  or  8th  June. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


Privy  Council. 

No.  101. 

Present  : — Viscount  Htddmie,  Lord Dunedin,  Lord 

Sumner,  Sir  John  Edge  arid  Mr.  Ameer  All 

AZIZ  KHAN— APPELLANT, 

Versus 

DUNI  CHAND  AND   OTHERS— RESPONDENTS. 

Privy  Council  Appeal  No.  89  of  1916. 

(Chief  Court  Civil  Appeal  No.  928  of  1912). 

Indian  Contract  Act,  IX  of  1872,  sections  10  and  li—high   interest  on 
a  mortgage— whether  Courts  can  (jive  relief  on  ground  of  simple  hardship. 

Held,  that  however  improvident  a  transaction  may  be  it  is  difficult  for 
a  Court  of  Justice  to  give  relief  on  grounds  of  simplo  hardship  in  the 
absence  of  any  evidence  to  show  that  the  moneylender  had  unduly  taken 
advantage  of  his  position. 

Appeal  from  the  decree  of  the  Chief  Court  of  the  Punjab  (Ayucie 

and  Shadi  Lai,  JJ  ),  dated  the  Ibth  July  1913. 

The  judgment  of  their  Lordships  was  delivered  by— 

Mh  Airil  1918.  Mr,    Ameer  Ali— This  is    an  appeal  from  a  judgment  and 

decree  of  the  Chief  Court  of  the  Punjab,  dated   the    15th  July 

1913,  and  arises  out  of  a  suit   brought  by  the    plaintiff    in    the 

Court  of  the  District  Judge  of  Attock   for   the   redemption   of 
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two  mortgages  in  respect  of  a  large  tract  of  land  in  that 
district  of  which  he  has  acquired  by  purchase  a  one-third 
share. 

It  appears  that  the  lands  in  suit  belonged  originally  to 
one  Bahadoor  Khan,  who  on  the  23rd  May  1878  gave  it  in 
usufructuary  mortgage  to  the  defendant-respondent  for  a  term 
of  fifteen  years.  The  amount  borrowed  on  that  mortgage  was 
400  rupees,  and  it  was  stipulated  that  the  mortgagee  should 
receive  the  rents  and  profits  in  lieu  of  interest,  and  that  at  the 
end  of  the  fifteen  years  the  mortgagor  should  be  entitled  to 
take  back  the  property  on  payment  of  the  principal  amount 
borrowed.  In  188 1  Bahadoor  borrowed  from  the  defendant 
another  sum  of  550  rupees  on  mortgage  of  the  same  pro- 
perty. The  document  in  respect  of  this  loan  is  dated  the 
17th  January  1881.  It  recites  the  first  mortgage  and  states 
the  money  now  borrowed  is  550  rupees,  the  total  debt  being 
950  rupees ;  it  then  provides  that  for  four  years  tho  money 
borrowed  should  carry  no  interest ;  that  after  four  years  if  the 
debt  is  unpaid  it  should  bear  interest  at  25  per  cent,  per  annum, 
and  in  case  of  default  in  the  annual  payment  of  interest  it 
should  be  calculated  at  compound  rate. 

In  the  suit  the  plaintiff  claimed  to  redeem  on  the  basis  of 
the  first  mortgage,  his  contention  being  that  the  second  mort- 
gage, owing  to  ambiguity  was  void  under  the  provisions  of 
section  2)  of  the  Indian  Contract  Act.  The  defendant,  ou  the 
other  hand,  contended  that  the  plaintiff  could  only  redeem  on 
payment  of  the  whole  mortgage  debt  with  compound  interest 
at  the  contractual  rate,  amounting  in  the  aggregatj  to  over  a 
lakh  of  rupees.  The  District  Judge  held,  in  substance,  that, 
although  the  second  mortgage  was  somewhat  ambiguous,  the 
meaning  of  the  parties  was  sufficiently  clear,  viz.,  that  interest 
should  be  chargeable  only  on  550  rupees,  He  held  further  that 
the  contract  as  to  compound  interest  was  unconscionable 
entered  into  by  the  mortgagor  when  he  "  was  under  pressure 
amounting  to  undue  influence."  He  accordingly  decreed  re- 
demption upon  payment  by  the  plaintiff  of  the  sum  of  950 
rupees,  with  simple  interest  on  550  rupees  at  the  rate  of 
25  per  cent  from  the  date  of  the  second  mortgage  to  date 
of  suit,  which  amounted  to  something  like  3,351  rupees. 
With  the  principal  the  total  amount  decreed  came  to  4,301 
rupees. 

From  this  decree  the  defendants  appealed  to  the  Divisional 
Judge,  who  was  of  opinion    that  the  plaintiff  was  bound  by  the 
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mortgagor's  contract  to  pay  compound  interest.  But  as  the 
defendant  had  claimed  in  appeal  only  10,000  rupees  in  addition 
to  the  amount  decreed  by  the  first  Court,  and  as  this  amount, 
in  his  opinion,  -was  considerably  below  what  was  actually  due, 
he  varied  the  district  Judge's  decree  by  increasing  the  amount 
to  be  paid  by  the  plaintiff  in  order  to  enforce  redemption  to 
14,301  rupees,  but  restricted  the  redemption  to  one  third  of  the 
property  mortgaged. 

The  plaintiff  thereupon  appealed  to  the  Chief  Court  on  the 
same  ground  he  had  urged  in  the  Courts  below.  The  learned 
Judges  have  held  that  although  the  language  of  the  second 
mortgage  is  by  no  means  free  from  ambiguity,  the  interpre- 
tation offered  by  the  counsel  for  the  respondents  appeared  to 
them  clear  and  consistent,  viz.,  that  the  first  mortgage  was 
subject  to  its  own  conditions,  that  the  loan  under  the  second 
mortgage  was  to  carry  no  interest  for  four  years  ;  that  after 
four  years  interest  was  payable  on  it  annually  at  the  rate  of  25 
per  cent.,  and  in  default  of  such  annual  payment  of  interest, 
compound  interest  was  chargeable ;  and  that  the  amount 
bor  rowed  plus  such  interest  was  repayable  at  any  time  after 
four  years  from  the  date  of  the  mortgage.  They  also  held  that 
there  was  no  evidence  that  the  contract  as  to  compound  interest 
was  entered  into  under  pressure  or  undue  influence.  They 
accordingly  dismissed  the  plaintiff's  appeal  as  regards  the 
amount  but  varied  the  Divisional  Judge's  decree  by  declaring 
that  the  plaintiff  was  entitled  to  redeem  the  entire  property  on 
payment  of  the  14,301-7-9  rupees. 

Their  Lordships  see  no  reason  to  interfere  with  the  judg- 
ment and  decree  of  the  Chief  Court.  The  interpretation  of  the 
second  document  on  which  the  learned  Judges  have  proceeded 
appears  to  their  Lordships  reasonable  and  consistent.  The 
transaction  was  undoubtedly  improvident,  but  in  the  absence 
of  any  evidence  to  show  that  the  money-lender  had  unduly 
taken  advantage  of  his  position,  it  is  difficult  for  a  Court  of 
Justice  to  give  relief  on  grounds  of  simple  hardship. 

Their  Lordships  will  accordingly  advise  His  Majesty  that 
the  appeal  should  be  dismissed  but  without  costs,  as  the 
respondents  do  not  appear. 

Appeal  dismissed. 
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No-  102 

Before  Hon.  Mr.  Justice  Shah  Di.i. 

RAM  SUKE  DAS— (Plaintiff)- APPELLANT, 

Versus 

GHULAM  MUHAMMAD  AND  OTHERS -(Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  2674  of  1917. 

Civil  Procedure  Code,  Act  V  of  19^8,  order  7  rule  6—  limitation— proper 
procedure  of  first  Court  where  plaint  does  not  set  out  the  exemption  from  laio 
of  limitation  claimed  by  plaintiff— Indian  Limitation  Act,  IX  of  1908, 
section  3 . 

Held,  that  the  provisions  of  order  7  rule  G  of  the  Code  of  Civil  Procedure 
should  be  construed  in  a  reasonable  and  liberal  spirit  and  save  under  very 
exceptional  circumstances  the  Court  of  first  instance  should  allow  the 
plaintiff  to  amend  his  plaint  so  as  to  state  the  ground  of  exemption  from 
the  law  of  Jimitation. 

I.  L.  R.  31  Cal.  195  (1\  and  83  P.  R.  1914  (2),  distinguished. 

Second  appeal  from  the  decree  of  S.  Wilberforce,  Esquire,  District 
Judge,  Ferozepore,  dated  the  27th  June  1917. 

Lai  Chand  Mehra  and  Tek  Chand,  for  Appellant. 

Muhammad  Sharif,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows : — 

Shah  Din,  J. — The  facts  are  fully  stated  in  the  judgment  Qth  April  1918. 
of  the  District  Judge.  I  agree  with  him  that  upon  a  strict 
interpretation  of  order  VII,  rule  6,  Civil  Procedure  Code,  read 
with  section  3  of  the  Indian  Limitation  Act,  the  plaintiff,  Lala 
Ramsukh  Das,  should  have  stated  in  his  plaint,  which  was 
filed  after  the  expiry  of  the  period  of  limitation  prescribed  by 
article  10  of  schedule  1  to  the  Limitation  Act,  the  ground  upon 
which  he  claimed  exemption  from  the  operation  of  the  said 
article.  Bat  it  seems  to  me  that  a  very  strict  interpretation 
of  the  above  mentioned  provisions  of  the  Civil  Procedure  Code 
may  lead  to  anomalous  consequences  hardly  contemplated  by 
the  Legislature,  and  therefore  they  should  be  construed  in  a 
reasonable  and  liberal  spirit;  and  save  under  very  exceptional 
circumstances,  the  Court  of  first  instance  should  allow  the 
plaintiff  to  amend  his  plaint  so  as  to  state  the  ground  of 
exemption  from  the  law  of  limitation  as  required  by  rule  6, 
order  VII,  Civil  Procedure  Code.     The  principle  laid    down    in 


(1)  (1903)  J.  L.  R  31  Cal.  195  'Jogeshwar  Roy  v.  Raj  Narain  Mitter). 
(2)_83  P.  R.  1914  {Gobinda  Mai  v.  Banta), 
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I.  L.  B.  XXXI  Cal.  195  (1)  and  83  P.  B.  19U  (2)  is  perfectly 
sound,  but  the  facts  of  those  cases  are  very  different  from  those 
of  the  present  case,  and  the  application  of  order  VII,  rule  6, 
Civil  Procedure  Code,  did  not  entail  a  hardship  there  to  the 
same  extent  as  it  would  in  a  case  like  the  present.  As  pointed 
out  in  the  case  of  Gang  a  Dhar  Sirco,r  v.  Khwaja  Abdul  Aziz  (3) 
the  head-note  of  the  case  reported  as  7.  L.  B.  XXXI  Oal.  195 
is  misleading.  There  may  be  many  circumstances  under  which 
a  plaintiff  who  has  failed  to  observe  the  provisions  of  rule  6  of 
order  VII  aforesaid  might  very  properly  be  allowed  to  amend 
his  plaint  and  show  the  ground  of  exemption  claimed  by  him 
from  the  law  of  limitation. 

I  accept  this  appeal,  set  aside  the  judgment  and  decree 
of  the  District  Judge,  and  direct  that  the  plaintiff  Lala  Ram- 
sukh  Das  be  permitted,  on  such  terms  as  to  costs  as  the  Court 
may  think  tit  to  impose,  to  amend  his  plaint  so  as  to  comply 
with  the  provisions  of  order  VII,  rule  6,  Civil  Procedure  Code. 
The  case  is  remanded  to  the  Senior  Subordinate  Judge,  Feroze- 
pore,  who  will  restore  the  suit  to  its  original  number  in  the 
register  of  suits  and  deal  with  it  according  to  law.  The 
plaintiff  Lala  Ramsukh  Das  will  pay  the  costs  in  this  Court. 
Pleader's  fee  Rs.  32. 

Appeal  accepted. 


No.  103. 

Before  Hon.  Mr.  Justice  Shah  Din. 

GHULAM  AND  OTHERS— (Plaintiffs)— APPELLANTS, 

Versus 

JOWALA  SINGH—  (Defendant)— RESPONDENT. 

Civil  Appeal  No.  1624  of  1917. 

Jurisdiction  {Civil  or  Revenue)— suit  by  the  proprietors  on  death  of 
occupancy  tenant's  icidow  to  recover  the  holding  from  a  collateral  of  the 
deceased  tenant—  Punjab  Tenancy  Act,  XVI  of  1887,  section  77  (.3)  (d\ 

On  the  death  of  one  A.  S.,  an  occupancy  tenant,  his  widow  succeeded 
and  on  her  death  mutation  was  effected  in  favour  of  one  J.  S.,  a  collateral 
of  A.  S.,  who  had  entered  into  possession.  The  proprietors  then  brought 
the  present  suits  on  the  allegation  that  the  occupaacy  holding  had  been  ; 
acquired  by  the  father  of  A.  S.  and  that  the  land  had  not  been  occupied  by 
the  common  ancestor  of  J.  S.  and  A.  S. 


(1)  (1903)7.  L.  R.  3L  Cal.  195  {Jogeshwar  Roy  v.  Raj  Narain  Mitter). 

(2)  83  P.  R.  1914  (Oobinda  Mai  v.  Santa). 

(3)  (1909}  11  Cal.  L.  J.  34  {Ganga  Dhar  Sircar  t.  Abdul  Aziz). 
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Held,  that  the  suits  did  not  fall  within  section  77  (3)  (d)  of  the  Tenancy 
Act  and  were  cognisable  by  a  Civil  and  not  by  a  Revenue  Court. 

22  P.  R.  1891  (1),  referred  to. 
Ill  P.  R.  1916  (2),  distinguished. 
Second  appeal  from  the  order  of  W.  Be  M.,  Malan,  Esquire,  Addi- 
tional District  Jadye,  Hoshiarpur  at  Julliindur,  dated  the  SOth 
March  1917. 

Dalip  Singh,  for  Appellants. 

Jagan  Nath,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Shah  Din,  J. — This  appeal  and  second  appeals  Nos.  1625,    25 nd  April  1918. 
1626  and  1627  of  1917  are  connected  and  they  can   all   be    dis- 
posed of  in  one  judgment.     The  suits  out  of  which   these   four 
appeals  have  arisen  were  brought  by  tbe    proprietors   of    four 
different  plots  of  agricultural  land    which    were   comprised    in 
the  occupancy  holding  of  one  Attar  Singh,    deceased,  who,   was 
succeeded   by    his  widow,   Mussammat    Santi.     On   her   death 
mutations  of  the  plots  in  question  were   effected   in    favour  of 
one  Jowala  Singh  who  had  entered  into   possession  of  the    said 
plots  and  who  claimed  that  he  had  a  right  to  succeed   to   them 
on    the   grounds   that   he   was    a   collateral   of  Attar    Singh, 
deceased,  and  that  the  lands  had  been  held  at  one   time  by  the 
common  ancestor  of  himself  and  Attar  Singh. 

The  present  suits  were  instituted  by  the  proprietors 
against  Jowala  Singh  for  possession  of  the  four  plots  on  the 
usual  allegations  that  the  occupancy  holdings  had  been  ac- 
quired by  the  father  of  Attar  Singh,  deceased,  and  not  by  the 
alleged  common  ancestor  of  the  deceased  and  Jowala  Singh. 
The  Subordinate  Judge  decreed  all  the  suits,  holding  that 
Jowala  Singh  had  failed  to  prove  that  the  lands  in  question 
had  been  held  by  the  common  ancestor  of  himself  and  Attar 
Singh.  On  appeal  the  District  Judge  has  held,  on  the  author- 
ity of  111  P.  R.  1916  (2),  that  the  suits  are  governed  by  the 
"  proviso "  to  sub-section  (3)  of  section  77  of  the  Punjab 
Tenancy  Act,  inasmuch  as  "  the  proper  course  for  the  plaintiffs 
was  either  to  sue  under  clause  (d)  of  the  said  sub-section  to 
prove  that  the  defendant  had  no  right  of  occupancy  or  to  sue 
under  clause  (e)  to  eject  him."  The  learned  Judge  has  ac- 
cordingly set  aside  the  decrees  of  the    Subordinate   Judge    and 


(1)  22  P.  R.  1894  (Mewa  Singh  v.  Nalku). 

(2)  111  P.  R.  1916  (Mihan  Singh  v.  Mussammal  Bhagwan  Kaur). 
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sent  back  the  cases  to  liim  with  a  direction  that  he  should 
comply  with  the  procedure  laid  down  in  the  "  proviso"  to  sub- 
section (3)  of  section  77  aforesaid. 

In  my  opinion  the  view  taken  by  the  District  Judge  is 
clearly  erroneous,  and  the  suits  as  laid  are  cognizable  by  a 
Civil  Court  and  are  not  governed  by  the  "  proviso  "  above 
referred  to.  It  will  be  observed  that  in  No.  Ill  P.  R,  1916  (I) 
the  defendants  were  admittedly  "  tenants  "  holding  under  the 
plaintiffs  as  their  landlords,  and  the  sole  dispute  between 
the  parties  was  as  to  whether  or  not  the  defendants  were 
"  occupancy  "  tenants  of  the  land  on  which  stood  the  trees 
which  they  claimed  to  have  a  right  to  cut  in  case  of  need. 
The  matter  in  dispute  was,  therefore,  one  which  under  clause 
((Z)  of  sub-section  (3)  of  section  77  of  the  Punjab  Teuancy 
Act  could  be  heard  and  determined  only  by  a  Revenue  Court, 
and  upon  that  ground  the  "  proviso  "  to  that  subsection  was 
clearly  applicable  to  the  case.  In  the  present  cases,  on  the 
other  hand,  the  defendant,  according  to  the  allegations  in  the 
plaint,  is  not  a  tauaut  of  the  planting  bib  is  a  m^ra  tvap  isser ; 
aud  as  he  claims  to  succeed  to  the  lands  in  dispute  as  an 
alleged  collateral  of  the  deceased  occupancy  tenant  and  on  the 
ground  that  the  common  ancestor  of  himself  and  the  deceased 
tenant  had  occupied  the  land,  his  claim  clearly  does  not  fall 
within  clause  (d)  of  sub-section  (3)  of  section  77  of  the  Act 
and  is  therefore  not  one  which  can  under  the  said  sub-soctiou 
be  heard  and  determined  only  by  a  Revenue  Court  (Of.  22 
P.  R.  1894)  (2), 

For  the  reasons  given,  1  hold  that  the  suits  as  laid  are 
cognizable  by  a  Civil  Court  and  the  "  proviso  "  to  sub-section 
(3)  of  section  77  of  the  Punjab  Tenaucy  Act  does  not  apply  to 
them.  I  accordingly  accept  all  the  four  appeals,  set  aside  the 
orders  of  the  District  Judge  aud  remand  the  suits  for  a  fresh 
decision  on  the  merits.  Tho  plaintiffs  will  get  their  costs 
in  this  Court  and  other  costs  will  be  costs  in  the  cause. 


Appeal  accepted. 


(1)  111  P.  R.  1916  (Mihan  Singh  v.  Mussammat  Bha<imn  Kaur). 
(2;  22  l>.  R.  1894  (Mcica  Singh  v.  Natfm). 
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No.  104. 

Before  Hon.  Sir  Henry  Rattigan,  Kt,  Chief  Judge  and 

Hon.  Mr.  Justice  LeRossignol. 

GUL  MUHAMMAD— (Defendant;— APPELLANT, 

Versus 

SABZ  ALI  KHAN— (Plajntiff)--AND  OTHERS- 

(Defendants)-RESPONDENTS. 

Civil  Appeal  No.  144  of  1915. 

Pre-emption—  whether  pre-emptor  may  shoic  that  a  transaction,  ostensibly 
an  exchange,  is  in  reality  a  sale. 

Held,  that  a  pre-emptor  is  not  debarred  from  showing  that  a  transaction 
which  on  the  face  if  it  is  an  exchange  is  in  reality  a  sale. 

First  appeal  from  the  decree  of  F.  B.  R.  Spencer,  Esquire,  District 
Judge,  Vera  Ghazi  Khan,  dated  the  2lst  December  1914. 

Muhammad  Shaft  and  Abdul  Rashid,  for  Appellant. 

Sheo  Narain  and  Manohar  Lai,  for  Respondents, 

The  judgment  of  the  Court  was  delivered  by— 

LeRossignol,  J. — On  the  i9th  January  1912  Khair  Muham-  25th  April  1918. 
mad  and  Haidi'an  Khan  exhanged  1,926  kanuls,  situated  at 
mauza  Rakh  Rekh,  with  Gul  Muhammad  who  gave  in  exchange 
about  2,791  kanuls  of  other  land.  On  the  13th  January  1913, 
the  present  suit  to  pi'e-empt  was  instituted  by  the  plaintiff 
Sabz  Ali  who  alleged  that  the  exchange  set  forth  above  was 
really  a  sale  in  disguise  and  he  based  his  claim  to  pre-empt 
on  that  sale  on  the  ground  that  he  was  an  heir  of  the  vendors- 
The  only  two  questions  arising  in  the  case  are  whether  the 
transaction  was  in  reality  a  sale  and  whether  the  plaintiff  has 
proved  that  his  relationship  with  the  vendors  is  such  that  he 
is  entitled  to  pre-empt. 

On  the  21st  January  1912,  i.e.,  just  two  days  after  the 
challenged  exchange  Khair  Muhammad  and  Haidran  Khan 
sold  for  Rs.  13,100  the  land  taken  by  them  in  exchange  and 
this  circumstance  clearly  establishes  that  they  hud  no  desire 
to  acquire  for  themselves  the  land  which  they  purported  to 
have  taken  in  exchange  and  that  the  cloak  of  an  exchange  was 
employed  in  order  to  effect  the  transfer  of  their  land  to  Gul 
Muhammad  without  exposing  him  to  the  risk  of  an  attack  by 
a  pre-emptor.  On  behalf  of  the  appellant  Mr  Shafi  has 
contended  that  the  transaction  on  the  face  of  it  was  clearly  an 
exchange  and  that  the  Court  should  cot  go  behind  the  docu- 
ment.    But  this  doctrine  we  are  quite  unable    to    accept,    and 
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we  have  no  doubt  that  it  is  the  business  of  the  Court  in  every 
such  case  to  determine  what  the  real  intention  of  the  parties 
was  as  opposed  to  their  apparent  intention,  and  in  this  case 
we  have  no  hesitation  whatever  in  finding  that  what  the  parties 
intended  in  effect  was  a  sale  and  not  an  exchange. 

[The  remainder  of  this  judgment  is  not  required  for  the  purpose  of 
this  report,— Ed.] 


No.  105. 

Before  Hon.  Sir  Henry  Rattigan,  KL,  Chief  Judge  and 

Hon.  Mr,  Justice  LeRossignol. 
FAIZ  BAKHSH,  Etc.— (Defendants)— APPELLANTS, 

Versus 
NIAMAT  KHAN,  Etc.— (Plaintiffs)—  MUSSAMMaT 
SAK1NA,  Etc.— (Defendants)— RESPONDENTS. 
Civil  Appeal  No.  1831  of  1914. 

Punjab  Land  Revenue  Act,  XVII  of  1887,  section  111— decision  by 
Revenue  Officer  in  partition  proceedings  as  to  measure  of  the  parties'  rights  in 
the  shainilat— whether  res  judicata  in  subsequent  Civil  suit. 

Held,  that  the  question  raised  in  this  suit,  viz.,  whether  the  shamilat 
should  be  partitioned  in  accordauce  with  ancestral  shares  or  hnsab  rasad 
khewat,  is  not  res  judicata  by  reason  of  the  decisiou  on  this  point  by  the 
Revenue  Officer  in  partition  proceedings,  the  officer  not  having  decided  it  in 
accordance  with  the  procedure  laid  down  in  section  117  of  the  Punjab  Laud 
Revenue  Act. 

Second  appeal  from  the  decree  of  A.  H.  Parker,   Esq,,   Divisional 
Judge,  Hoshiarpur,  dated  the  2'3rd  April  1914. 

Fazali-Hussain,  for  Appellants. 

Tek  Chand,  for  Respondents. 

The  judgment  of  the  Court  was  dolivored  by  ;— 

25th  April  1918  LeRossignol  J. — Khairu  Khan,  sou  of  Aziz   Khau,   one  of 

the  respondents  in  this  case  has  died  leaving  a  widow.  She  has 
not  yet  been  brought  upon  the  record,  but  inasmuch  as  her  late 
husband  did  not  appear  in  the  Courts  below  and  was  merely  a 
pro  forma  defendant  we  see  no  necessity  for  further  delaying 
the  hearing  of  this  case  which  has  now  been  before  the  Courts 
for  five  years. 

The  main  question  for  decision  here  is  whether  the  shamilat 
of  the  parties'  village  is  to  be  partitioned  in  accordauce  with 
ancestral  shares  or  hasab  rasad  khewat  ;  in  other  words,  what  is 
the  measure  of  the  parties'  rights  in  the  shamilat  r1     The  Cour  ts 
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below  have  decreed  in  favour  of  the  plaintiffs  and  have  held 
that  possession  of  khewat  land  is  the  sole  measure  of  the  rights 
of  the  parties  in  the  shamilat  land,  and  the  defendants  who 
contend  that  the  correct  measure  in  the  shamilat  is  their  an- 
cestral shares,  have  come  to  this  Court  on  second  appeal. 

The  first  point  urged  on  behalf  of  the  appellants  wa9  that 
inasmuch  as  the  Revenue  Officer,  who  carried  out  the  partition, 
decided  after  consideration  that  ancestral  shares  were  the  pro- 
per measure,  he  must  be  taken  to  have  decided  the  matter 
under  section  117  of  the  Land  Revenue  Act  and  that  the  matter 
is  res  judicata.  In  this  view  we  are  unable  to  concur,  for  the 
Revenue  Officer  does  not  purport  to  have  been  acting  under 
section  117.  The  question  was  one  of  title  and  was  therefore 
triable  by  a  Civil  Court.  The  Revenue  Officer  did  not  observe 
the  formalities  of  a  trial  by  a  Civil  Court ;  he  did  not  call  for  a 
plaint ;  nor  did  he  call  for  evidence  ;  nor  did  he  style  him- 
elf  a  Civil  Court ;  nor  did  he  draw  up  a  decree.      On  the  con- 

'  he  styled  himself    Assistant   Collector  of  the    1st   grade 

Drderis  headed  '  Mode  of  partition.'     It   is   quite  clear 

tU  ~.>  that  neither  in  essence  nor  in  form   were  the  proceedings 

of  the  Revenue  Officer  proceedings  taken  under   section  117   of 

tho  Land  Revenue  Act,  and  this  objection  is  therefore  overruled. 

The  only  remaining  point  is  that  dealing  with  the  merits 
of  the  case.  The  village  was  originally  a  zamindari  village,  and 
on  equitable  as  well  as  on  general  grounds  the  case  for  parti- 
tion according  to  ancestral  shares  appears  to  be  by  far  the 
stronger.  Bat  the  Courts  below  have  decided  in  favour  of 
hasab  rasad  khewat  theory  on  the  ground  that,  though  in  the 
statement  of  the  proprietors  appended  to  the  pedigree  table  it 
is  laid  down  that  shamilat  on  partition  shall  be  divided  accord- 
ing to  ancestral  shares,  there  is  a  statement  in  clause  No.  10 
sub-clause  (4)  of  the  Wajib-ul-arz  that  partition  shall  be  accord- 
ing to  possession  ;  and  they  have  held  that  this  statement, 
which  is  in  violent  conflict  with  the  first  mentioned,  must  be 
preferred  inasmuch  as  it  is  reproduced  in  the  proprietary 
column  in  the  jamabandi.  Where  the  lower  Courts  have  gone 
wrong  is  in  assigning  a  necessarily  higher  value  to  the  jama- 
bandi entry  than  to  the  entry  in  the  tvajib-ul-nrz,  for  the 
jamabandi  entry  is  a  mere  reproduction  of  the  results  obtained 
from  enquiry  from  the  proprietors  of  the  village  and  the  best 
evidence  of  the  results  of  that  enquiry  is  to  be  found  in  the 
pedigree  table  entries  and  in  the  wajibul~arz.  The  entries  in 
the  jamabandi  and  the  entries  in  the  xoijib-ul-arz  and  pedigree 
table  are  both  of  them  portions  of  the  revenue  record,  and  the 
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jamabandi  "entries  are  certainly  not  of  greater  weight  than  the 
entries  in  the  other  papers.     Now,  the  statement   in   the   pedi- 
gree tahle,  on  which  reliance  is  placed  by  the   appellants,   is  a 
very  detailed  statement  showing  how  the   village   was  settled, 
what  the  original  rights  were  and    how  the   possession   of  the 
various  members    of  the   village  community   after  originally 
being  based  upon  ancestral  shares  became   founded  on   actual 
possession.     The  document  goes   on    to   say    that,  although  in 
respect  of  the  khewat  land  possession   is   the   sole  measure   of 
right,  the  partible   shamilat   land  on   partition  shall   be   dis- 
tributed according  to  ancestral  shares.     It  is   obvious  from  this 
that  the  attention  of  the  declarants  was    directed   to  the   very 
question  which  is  now  claming  a  decision   from    us   and    that 
they  gave  a  c  .tegorical  answer  in  favour  of  distribution  accord- 
ing to  ancestral  shares.     The  statement,  on  the  other  hand,  on 
which  the  respondents  rely,  is  a   statement    which   was  not  a 
necessary  portion  of  the   answer  to   the   question  to    which  it 
purports  to  be  a  part  of  the  answer.     That  statement   purports 
to  have  been  made  in  reply   to    a   question   regarding   forest, 
waste,  culturable   or   unculturable,   reclaimed   waste,  grazing 
land  and  impartible  land  ;  sub  clause  (4)  is   headed  "  Imparti- 
ble land,"  and  with  regard  to  that  the  statement  is  that  cattle- 
stands,  roads,  etc.,  shall  not  be  liable  to  partition.     Then  follows 
the  statement  relied  upon  by  the   respondents,    which  is  totally 
unnecessary  and  superfluous.     "  The  remainder   shall   be   par- 
titioned according  to  possession."      Now   this   statement   upon 
which  the  respondents  bas  •  their  claim  is  unreliable   for    these 
two  reasons  :  first,  it  was  quite  uncalled   for   by  the    question, 
because  the  question  referred  only  to  impartible    property    and 
not  to  partible  ;  secoudly,  if  it  was  necessary  to  mention  parti- 
ble property  it  was  quite  unnecessary  to  mention   the    measure 
of  right  in  that    partible    property  ;  and    when  it   is    weighed 
aga>nst  the    clear   statement    appatoded  to  the  Shijra  Nasb,  in 
which  the  partition  of  the  shamilat  as   a  whole  is   adverted  to 
and  an  answer  with  reasons   is   supplied,  its   value    cannot   be 
but  very  small,  and  the  almost  irresistible  conclusion    must  be 
that  hasab  rasad  khewat    was  introduced   by    mistake.     Iu   our 
opinion  there  ca    be  no  doubt  as  to   the   relative    value  of    the 
two  conflicting  entries  and  we  hold  that    the   shamilat    of    this 
village  is  d<  visible  among  the  parties  in   accordance  with  their 
anc&stral  shares. 

We  therefore  accept  the  appeal  and  dismiss  the   plaintiffs' 

suit  with  costs  throughout. 

Appeal  accepted' 
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No.  106. 

Before  Hon.  Sir  Henry  Rattigan,  Kt.,  Chief  Judge,  and 
Hon.  Mr.  Justice  LeRossignol. 
GOPI  CHAND— (Flaintiff)  — APPELLANT, 
Versus 

MUSSAMMAT  MALAN,  &c— (Defendants)— 
RESPONDENTS. 

Civil  Appeal  No,  280  of  1916. 

Custom — adoption  of  daughter  s  so?i— Aroras— £«/we  district—onus 
probandi— Hindu  Laic. 

Held  that  adoption  of  a  daughter's  son,  being  opposed  to  Hindu  Law 
as  well  as  the  general  agricultural  custom  of  the  Province,  the  presump- 
tion is  against  its  validity  and  a  person  relying  upon  a  special  custom  or 
usage  must  prove  it. 

50  P.  R.  1893  (F.  B.)  (1),  referred  to. 

.    50  P.  R.  1874  (2),  77   P.  R.  1878  (3),  35  P.  R.  1885  (4),  and  57  P.  R. 
1886  (5)  distinguished— 79  P.  R.  1901  (G),  dissented  from. 

Held  also  that  no  special  custom  had  been  proved  in  this  case,  by 
which  such  an  adoption  is  valid  among  Aroras  of  the  Lahore  District. 

First  appeal  from  the  decree  of  Lala  Earn  Chandra,  Senior 
Subordinate  Judge,  Lahore,  dated  the  2bth  October  1915. 

Govind  Das  and  Jowala  Parshad,  for  Appellant. 

Sheo  Narain  and  Manohar  Lai,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

LeRossignol,  J. — Attra  Mai  from  whom  the  property  in  1st  May  1918. 
suit  has  descended  had  five  daughters  by  his  first  wife,  but  no 
son.  On  the  14th  December  1888  he  executed  a  will  wherein 
he  mentioned  that  Gopi  Chand,  the  son  of  his  daughter 
Mnssammat  Viro,  had  been  adopted  by'  him  and  brought  up 
by  him  as  his  own  son.  He  did  not,  however,  in  this  will 
nominate  his  grandson  Gopi  Chand  as  his  successor,  but  made 
a  certain  disposition  of  his  property  which  benefited  Gopi 
Chand  after  the  death  of  Mussammat  Ganga  Devi,  the  wife 
of  Attra  Mai.  Subsequently,  Attra  Mai  married  again, 
cancelled  his  will  of  1888  and  made  another  testament  by 
which   he   divided   all  his    property    between    his    two  wives.. 

(1)  50  P.  R.  1893  (F.  B.)  (Ralla  v.  Budha). 
(2>  50  P.  R.  1874  (Harri  Singh  v.  Qulaba). 
.  (3)  77  P.  R.  1878  (Uttam  Chand  v.  Btjsakhi). 
l4)  35  P.  R.  1885  (Mussammat  Parmeshri  v.  Vasdeo). 

(5)  57  P.  R.  188G  (Ganda  Mai  v.  Mussammat  Radhi). 

(6)  79  P.  R.  1901  (Sohnun  v.  Ram  Vial), 
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On  the  16th  May  1900,  i.e.,  the  date  on  which  the  second 
will  was  executed,  Gopi  Chand  executed  a  deed  by  which 
he  relinquished  all  claims  upon  Attra  Mai's  property,  for 
consideration  and  undertook  not  to  bring  any  claim  after 
the  death  of  Attra  Mai  against  his  widows  and  daughters. 
Subsequently,  Attra  Mai  married  a  third  time  and  a  son 
Kidar  Nath  was  born  to  him.  On  the  23rd  of  January 
1909,  Attra  Mai  died  and  his  son  Kidar  Nath  sncceeded 
to  him,  but  Kidar  Nath  himself  died  on  the  2nd  of  December 
1909.  A  few  days  later,  on  the  28th  of  December  1909, 
Mussammat  Malan,  the  mother  of  Kidar  Nath,  executed  a 
deed  by  which  she  surrendered  Kidar  Nath's  estate  in  favour 
of  her  husband's  nephew  Rakha  Mai  in  return  for  an  allow- 
ance, and  the  present  plaintiff  Gopi  Chand  now  comes  into 
Court  and  prays  for  a  declaration  that  this  agreement  of 
the  28th  of  December  1909  shall  not  affect  his  reversionary 
rights. 

The  plaintiff  does  not  claim  the  succession  to  Attra 
Mai ;  he  admits  that  on  the  death  of  Attra  Mai,  Kidar  Nath 
succeeded  to  his  estate ;  he  also  admits  that  Mussammat 
Malan  has  a  life  interest  in  the  estate,  but  he  contends  that 
as  the  brother  by  adoption  of  Kidar  Nath,  he  is  entitled 
to  the  reversion  on  the  death  of  Mussammat  Malan.  The 
defence  was  that  Gopi  Chand  plaintiff  was  never  adopted 
by  Attra  Mai  and  that  even  if  a  form  of  adoption  was  gone 
through,  such  an  adoption  would  be  invalid  under  the  Hindu 
Law.  It  was  further  contended  that  oven  if  Gopi  Chand 
had  been  validly  adopted  by  Attra  Mai,  by  his  deed  of 
the  16th  Ma}-  19J0,  he  had  renounced  all  claims  upon  Attra 
Mai's  estate. 

The  Senior  Subordinate  Judge  fouud,  firstly,  that  though 
the  plaintiff  may  have  been  treated  by  Attra  Mai  as  a  son, 
he  was  not  formally  adopted  by  him ;  further  that  if  he 
was  formally  adopted  by  Attra  Mai,  such  adoption  by  Attra 
Mai  of  his  daughter's  son  was  not  countenanced  by  Hindu 
Law  and  had  not  been  shown  to  be  valid  by  a  custom 
obtaining  in  the  tribe  of  Aroras  of  the  Lahore  District ;  and  he 
has  dismissed  the  plaintiff's  suit. 

The  plaintiff  has  appealed  to  this  Court  and  on  his  behalf 
we  have  heard  his  counsel  at  great  length  on  these  points, 
viz.,  whether,  as  a  matter  of  fact,  Attra  Mai  did  adopt 
the  plaintiff,  and  whether  such  adoption  by  a  grandfather 
of    his     daughter's  son   is     valid     according  to  (the   alleged 
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custom  set  up  by  the  plaintiff,  aud  we  Lave  come  to  the 
couclusiou  that  the  decision  of  the  Court  below  must  be 
upheld. 

As   regards    the  factum   of   adoption,     there   is    not     one 
single    witness   out  of   the    17   produced    by   the  plaintiff  who 
states  that     there   was    a   formal    giving   and    taking   of   the 
child.     We  are   quite    prepared   to   concede   that  an  elaborate 
religious    ceremony   is   quite   unnecessary,   at   any  rate,  in  the 
Punjab   for   a  valid    adoption,   but   we   are  equally    satisfied 
that    there   must   be   a   formal  giving  and  taking  of  the  child 
to   be   adopted.     It   is   also   alleged   that   Attra   Mai   on  two 
occasions   performed    the   marriage   of   the  plaintiff,  but  there 
is   not  one   iota  of    documentary  evidence    in   support  of  this. 
Not   one   single    tambol    entry  has    been   produced,  and  yet  on 
the   occasions   referred    to   marriage    presents  must  have  been 
given.     Again,    although   in   many    documents     the     plaintiff 
has   described   himself  as    the    son   of   his   natural  father,    in 
not   one   document   has  he   described  himself   as    the    son   of 
his  alleged  adoptive  father.     Again,  even  among  the  plaintiff's 
own  witnesses'   statements  there   is  much   discrepancy    as    to 
whether   he   performed   the   kirya   harm  of  Attra  Mai.     Attra 
Mai  himself,   except   in   his    will   of    1868    wherein    he    says 
he  has   adopted  the    plaintiff   aud     brought     him    up    like  a 
son,    lias  not   described    him    as   his   sou,    but    in    his  will  of 
1900  he   described   him   as   son  of  Arjan  aud  of  his  daughter. 
Now,   iu   1900   if   the   plaintiff   had   been    formally     adopted 
by   Attra   Mai   he   was   the   next   heir,  for  at  that  time  Kidar 
Nath   had  not   been    born ;  in   fact,  Attra   Mai  had    not   yet 
married   Kidar   Nath's  mother  ;  so  that  it  is  difficult  to  under- 
stand   why   Gopi   Chand  should  have  been  willing  to  renounce 
a   portion   of    his   inheiitance    unless   he    was   conscious  that 
there   was   some   doubt  as  to  either  the  factum  or  the  validity 
of  his  adoption. 

With  regard  to  the  validity  of  the  adoption  we  are 
unable  to  find  on  the  record  anything  approaching  proof 
of  a  special  custom  at  variance  both  with  agricultural  custom 
and  with  the  personal  law  of  the  parties.  The  custom  set 
up  by  the  plaintiff  is  admittedly  in  conflict  with  Hindu 
Law  which  prohibits  the  adoption  of  a  daughter's  son  ;  but 
on  behalf  of  the  plaintiff  Mr.  Gobind  Das  has  contended 
on   the     strength   of    79    P.    K.    1901    (I),    in    which    it    was 


(1;  79  P.  li.  1901  {Soldun  v.  Ram  Dial). 
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held   that    in    cases   -where   the   right  of   adoption  is  admitted 

or   is   found   to   prevail   and    the   parties   are  not   members  of 

an    agricultural  tribe,   the   burden   of   proof   ought   to    lie  on 

those    who   deny   that  a  particular  kind  of  adoption,  e  y-,  that 

of   a   daughter's   or     sister's    sou,   cannot    be    made,  that   the 

onus   lay    on   defendant  in   this   case.     From  a  perusal  of  the 

authority  it   is   quite   clear  that    the   foregoing   dictum  does 

not   represent  the   real   meaning   of  the   learned  Judges,  but 

that   it    contains   a   redundancy    of   negatives    for  "  can    not 

be     made,"  "can   be    made"  should      be      read.       With     all 

respect   we  are   entirely   unable    to   agree    with    that    dictum 

which    appears   to    us    to    be    opposed   both    to   law    and    to 

common    sense.     The   particular   adoption    propounded  by  the 

plaintiff  is   oue    which    is    prohibited   by    the  personal  law  of 

the     parties ;  it     is   one     which    is   opposed    to    the    general 

agricultural   custom   of   the   Province,    and    for   those  reasons 

no     presumption    can   be  raised   in  its   favour ;    in  fact,   the 

presumption   must   be   entirely   agaiust   its    validity.     It  is  a 

canon    of   law   that    all   persons  propounding  a  special  custom 

or   usage   must    prove   that   custom,   and  to  hold  the  contrary 

appears    to  us    to    be    impossible.     Certain    old   decisions  also 

have     been     relied     upon    to   prove    that   among   Aroras   the 

adoption    of    a    daughter's    son  is  customary.      Those   rulings* 

„,__  ,,  ,,  ,     _  ,.%  are    cited    in   the  margin.     In  all  these 

i   P.  R  lhtto  fl).  ° 

35  P.R.  1885  (2),  cases,    however,  the  onus  was  laid  upon 

77  P  R  1878  (3) 

50  P  R  1874  f  1)  ^°  persons  challenging  the  adoption, 

and  all  that  was  held  was  that  the 
adoption  of  a  daughter's  sou,  etc-,  had  not  been  shown  to 
be  invalid.  Thoso  cases  were  considered  in  5U  P.  B.  1893  (5) 
and  in  that  judgment  it  was  held  that  there  was  no  pre- 
sumption in  favour  of  the  validity  of  the  adoption  of  daughter's 
or  sister's  son.  That  decision  dealt  with  a  case  of  a  tribe 
of  persons  governed  by  agricultural  custom;  in  the  present 
case  we  are  dealing  with  persons  who  are  not  governed  by 
agricultural  custom,  but  by  their  personal  law,  and  in  such 
a  case  tho  lack  of  a  presumption  as  to  the  validity  of  an 
adoption  which  is  contrary  to  their  personal  law  is  even 
greater  than  in  the  case  of  persons  who  follow  agricultural 
custom.  In  short,  wo  are  not  prepared  to  disagree  with 
the    tiuding   of   the    learned    Senior    Subordinate    Judge   that 


(1)  57  P.  R.  1886  (Ganda  Halx.  Mussammat  Rwlhi). 

(2)  35  P.  R.  1885  (Mustammut  Parmeahri  v.  Va*deo). 
O)  77  P.  R.  1878  {Uttam  ChanU  v.  liysakhi). 

(1)  5U  P.  R,  1S71  (Uarri  Singh  v.  Guluba). 
(5)  50  P.  R.  1893  (F.  B.)  {Ratio  v.  Budha). 
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it  has  not  been  proved  that  the  plaintiff  was  formally  adopted 
by  Attra  Mai,  and  we  are  entirely  in  concurrence  with 
his  conclusion  that  no  special  custom  has  been  proved 
amongst  the  Aroras  of  Lahore  which  permits  an  individual 
to  adopt  his  daughter's  son,  and  we  dismiss  the  appeal  with 
costs. 

Appeal  dismissed. 


No.  107. 

Before  Sir  Henry  Rattigan,  Kt,  Chief  Judge  and  Hon. 
Mr.  Justice  LeRossignol. 
AZIZ-UD-DIN,  ZAHUR-UD-DIN-(Plaint[ffs)  — 
APPELLANTS, 
Versus 
BHAG  MAL,  PIRBHU  DIAL- (Defendants)— 
RESPONDENTS. 
Civil  appeal  No.  17  of  1915. 
Limitation— claim    to    be  allowed  time  spent  in  the  prosecution  of  a 
review—  when  admissible. 

Held,  that  an  appellant  cannot  be  allowed  the  concession  of  the  period 
spent  in  a  review  unless  he  can  show  that  the  application  for  review  had  a 
reasonable  expectation  of  success  and  had  been  prosecuted  with  reasonable 
diligence. 

I.L.  R.  7  Mad.  581(1),  I.  L.  R.  14  Mad,  81(2)  and  100  P.  B.  1910, 
referred  to. 

First  appeal  from  the  decree  of  C.  L.  Dundas,  Esquire,  District 
Judge,  Delhi,  dated  the  Ybth  August  19  14. 
Muhammad  Shafi,  for  Appellants. 
Moti  Sagar,  for  Respondents. 
The  judgment  of  court  was  delivered  by — 

LeRossignol,  J.— This  suit  was  brought  on  the  allegation  Srd  May  1918. 
that  the  plaintiff,  the  drawee  and  acceptor  of  bills  of  exchange 
bad  paid  them  and  that  the  defendant  firm,  the  drawer  of  the 
said  bills  had  agreed  to  find  the  funds  to  enable  the  plaintiff  to 
pay  the  bills,  but  had  failed  to  fulfil  the  agreement  Mr.  Shafi 
admits  that  the  specific  agreement  has  not  been  proved,  but 
contends  that  on  equitable  grounds  th9  suit  was  maintainable. 
After  search,  however,  he  is  compelled  to  admit  that  he  can 
find  no  authority  for  the  view  that  an  acceptor  may  sue  the 
drawer  on  the  bill,  unless  either  there  was  a  specific  agreement 
that  drawer  would  supply  the  acceptor  with  funds  to  meet  the 
bill  or  the  acceptor  was  a  mere  accommodation  party. 

(1)  (1884)  1.  L.  R.  7  Mad.  584  (Vasudeva  v.  Chinnasami). 

(2)  (1890)  I.  L.  R.  14  Mad.  81  {Govinda  v.  Bhandan). 

(3)  100  P.  R.  1910  ^Musadi  Lai  v.  Badhawa). 
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Such  an  agreement  has  not  been  proved  and  it  has  not 
been  suggested  that  the  bill  was  a  mere  accommodation  bill. 
This  law  point  however  need  not  be  decided,  for  we  dismiss  the 
appeal  as  time-barred  ;  the  lower  Court  dismissed  the  suit  on 
15th  August  1914.  The  appellant-plaintiff  on  10th  November 
1914,  i.e.,  nearly  three  months  later,  when  the  right  of  appeal  to 
this  Court  was  within  a  few  days  of  expiring,  presented  an  ap- 
plication to  the  District  Judge  for  a  review,  which  application 
was  rejected  on  15th  December  1914,  without  issue  of  notice. 

The  question  is  whether  now  the  plaintiff  should  be  granted 
the  concession  of  reckoning  off  the  days  spent  in  the  pro- 
secution of  the  review  application  and  this  depends  on  the 
further  question  whether  he  prosecuted  his  review  with  reason- 
able diligence. 

We  find  in  the  negative,  for  the  grounds  for  review  were 
the  grounds  urged  in  this  appeal,  and  if  the  plaintiff  came  to 
the  conclusion  that  review  and  not  appeal  was  the  proper 
remedy,  he  had  all  the  necessary  data  for  coming  to  that  con- 
clusion in  August  1914,  and  he  was  quite  unjustified  in  delay- 
ing his  application  till  November  1914. 

To  justify  the  concession  prayed  for  by  the  plaintiff,  an 
application  for  review  must  not  only  have  reasonable  expec- 
tation of  success,  but  must  also  be  prosecuted  with  reasonable 
diligence. 

Cf.  7  Mad.  584  (1).       ^i 

14  Mad.  81.  (2).  J-     The  appeal  is  dismissed  with  costs. 

P.  11.  100  of  1910  (3).  J 

Appeal  dismissed. 

No.  108. 

Before  Hon.  Mr.  Justice  LeRossignol  and  Hon.  Mr. 
Justice  Wllberforce. 

KAPURA  AND  ANOTHER— (Defendant?)— 
APPELLANTS, 

Versus 

SMANKAH  DAS  MUL  CHAND— (Plaimifk)— 
RESPONDENT. 

Civil  appeal  No.  2908  of  1914. 

Muhammadan  Law — power  of  mother  as  dc  facto  guardian  to  bind  her 
minor  son  s  estate. 

(1)  (1884)  1.  L.  R.  7  Mad.  581  (Vawdeoa  v  Ohiitnasami). 

»2)  (1««J0)  /.  L.  R.  14  Mad.  81  (Gorinda  v,  Bhandari), 
C3)  100  P.  R.  1910  (Musadi  Lai  v.  Badhawa). 
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Held,  that  if  the  acts  of  a  mother  in  dealing  with  her  minor  son's  estate 
as  a  de  facto  guardian  are  either  to  the  manifest  advantage  of  the  minor  or 
for  urgent  and  imperative  necessity  the  Court  should  uphold  them. 

Ameer  Ali's  Muhammadan  Law,  Volume  II,  4th  Edition,  page  611  and 
15  Indian  Cases  576  (1)  per  Abdur  Rahim  J.,  referred  to— also  /.  L.  R. 
34  Cal.  36  (2)  and  65  (3)  and  J.  L.  R.  26  All.  22  (4). 

I.  L.  R.  29  Cal.  473  (5),  disapproved. 

Second  appeal  from  the  decree  of  A.  H   Brasher ;  Esquire, 
District  Judge,  Lyallpur,  dated  the  13th  August  1914. 

Feroze-ud-Din  Ahmad,  for  Appellants. 

Mehr  Chand,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Wilberforce,  J. — In  this  case  a  money-lender  sued  two  \Sth  May  1918. 
brothers,  Kapura  and  Ghulam,  the  latter  of  whom  is  a 
minor,  on  a  balance  due  on  a  book  account  which  began  in 
Sambat  1956.  The  original  account  was  in  the  name  of  the 
father  of  the  defendants  and  was  continued  in  the  names  of 
his  widow  and  his  three  sons.  The  eldest  son,  Nura,  has 
executed  a  bond  on  account  of  his  share  of  the  debt  and  the 
present  suit  for  Re.  1,700  was  brought  against  the  other  two 
sons.  The  first  Court  gave  the  plaintiff  a  decree  in  full  against 
both  defendauts.  As  far  as  the  minor  defendant  was  concern- 
ed, it  held  that  the  debts  had  mostly  been  incurred  by  his 
mother  for  household  necessities  and  that  his  estate  was  there- 
fore liable.  The  Lower  Appellate  Court  upheld  this  decision, 
merely  stating  that  the  items  appeared  to  have  been  taken  for 
household  necessities.  Against  this  decision  the  defendants 
have  put  in  a  second  appeal,  Ghulam  contesting  the  decision 
on  the  ground  that  his  mother  had  no  power  to  bind  his  estate 
and  Kapura  asking  merely  for  instalments. 

As  far  as  tha  case  against  Ghulam  is  concerned,  the  only 
question  before  us  is  whether  his  mother,  acting  as  his  so  called 
de  facto  guardian,  was  competent  to  raise  the  debts  in  question 
so  as  to  bind  her  minor  son.  Many  authorities  on  the  legal 
point  involved  were  quoted  before  us  and  as  the  power  of  a 
guardian  de  jure  or  de  facto  under  the  Muhammadan  Law  to  bind 
minor's  estate  appears  to  be  frequen  tly  misunderstood,  it  is  ad- 
visible  to  refer  to  some  of  the   most  important   recent   decisions 


(1)  (1912)     15    Indian    Cases    576    (Thandan   Valappil   v.  Kotuseri 

Valappil). 

(2)  J1906)  /.  L.  R.  34  Cal.  36  (Mafazzal  Hosain  v.  Basid  Sheikh). 

(3)  (1906)  I.  L.  R.  34  Cal.  65  (Ram  Charan  v.  Anukul  Chandra). 

(4)  (1903)  I.  L.  R.  26  AM.  22  (Majidan  v.  Ram  Narain). 

(5)  (1902;  /,  L.  R.  29  Cal.  473  {Moyna  Bibi  v.  Banku  Behari). 
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on  the  question.  The  Calcutta  High  Court  in  I.  L.  R. 
XXIX  Cal.  page  473  (1)  held  that  under  Muhammadan  Law 
a  mother,  not  being  a  de  facto  guardian  of  her  minor  son,  had 
no  power  to  bind  his  estate  in  any  way  and  that  any  acts  by 
her  to  this  effect  were  entirely  void.  The  same  Court  has 
however  in  later  decisions  considerably  modified  this  view.  In 
I.  L.  R.  XXXIV  Cal.  page  36  (2)  it  was  held  that  though  the 
mother  of  a  Muhammadan  minor  is  not  the  guardian  of  his 
property  yet  if  she  deals  with  his  estate  her  acts,  if  for  his 
benefit,  should  be  upheld.  Another  docision  on  page  65 
(3)  of  the  same  volume  is  to  a  similar  effect.  The  same 
matter  has  been  dealt  with  at  length  by  a  distinguished 
Muhmmadan  Judge  of  the  Madras  H'gh  Court  in  XV,  Indian 
Cases,  page  576  (4).  After  referring  to  authorities  it  was  held 
that  the  de  facto  guardiau  of  a  Muhammadan  minor  can 
alienate  his  estate  in  cases  of  urgent  and  imperative ,  necessity 
or  do  other  acts  on  behalf  of  the  minor  which  must  necessarily 
be  beneficial.  The  learned  Judge  proceeded  to  lay  down  that 
there  is  no  substantial  difference  between  the  power  of  a 
de  jure  and  a  de  facto  guardian  though  cases  existed  where 
the  powers  exercisable  by  a  lawful  guardian  were  not  within 
the  competence  of  other  persons.  The  question  in  that  case 
was  whether  a  sale  by  a  Muhammadan  mother  of  her  minor 
son's  property  to  find  money  for  the  expense  of  his  sister's 
marriage  or  for  the  discharge  of  family  debt  or  for  family 
purposes  was  a  justifying  cause.  It  was  held  that  the  sale  of 
the  minor's  property  for  such  purposes  was  not  for  his  benefit 
and  was  therefore  invalid.  The  Allahabad  High  Court  in 
/.  L  R.  XXVI  All.  page  2  2  (5)  has  interpreted  the  powers  of 
a  de  facto  Muhammadan  guardian  in  a  similar  manner.  The 
law  on  the  subject  has  been  summed  up  in  Ameer  Ali's 
Muhammadan  Law,  Volume  II,  4th  Edition,  page  611,  to 
the  effect  that  if  the  acts  of  a  mother  in  dealing  with  her 
minor  son's  estate  are  to  the  manifest  advantage  of  the  minor 
the  Court  should  uphold  them.  To  this  we  might  add  the 
dictum  of  Mr.  Justice  Abdur  Rah im  reported  in  XV,  Indian 
Cases,  page  576  (4)  that  the  acts  of  a  mother  if  they  are  for 
urgent  or  impex^ative  necessity  must  be  upheld. 


(1)  (1902)  /.  L.  R.  29  Cal.  473  (Moyna  Bibi  v.  Banku  Behari). 

(2)  (190G)  /.  L.  R.  34  Cal.  3G  (ilafazzal  Hosain  v.  Basid  Sheikh). 
(3>  U90G)  I.L.  R  34  Cal.  65  {Ram  Charan  v.  Amikul  Chandra). 

(4)  (1912)   15  Indian  Cases    57G    (Thandan     Valappil     v.    Kotuseri 

Valappil). 

(5)  (1903)  I.  L.  R.  20  All.  22  {Majidan  v.  Ram  Narain). 


November,  1918.]  CIVIL  JUDGMENTS— No.  108. 

In  view  of  the  decisions  quoted  above  and  the  exposition 
of  the  validity  of  a  mother's  acts  in  dealing  with  her  minor 
son's  estate,  we  have  to  consider  whether  her  acts  in  the 
transactions  disclosed  in  the  present  suit  should  bind  the 
estate  of  her  minor  son,  Ghulam.  His  father  had  commenced 
dealings  with  the  plaintiff  in  sambat  1956.  He  died  apparent- 
ly in  the  following  }rear  and  the  first  transaction  after  his 
death  showed  a  debt  of  Rs.  112-9-0  principal  and  Rs.  32-5-6 
interest.  He  left  a  widow  and  three  sons  and  one  and  a 
half  squares  of  canal  irrigated  land  on  the  Gugera  Branch. 
The  account  was  then  charged  against  the  name  of  his 
eldest  son,  Nura,  and  shortly  afterwards  the  name  of  the 
widow  was  also  introduced  and  in  sambat  1962  the  name 
of  Kapura,  the  second  son,  appeared  in  the  account.  In  sambat 
1965  Nurd's  account  was  separated  and  his  debt  was  settled 
by  the  execution  of  a  separate  bond  and  the  name  of  Ghulam 
minor  was  then  inserted  in  the  account.  The  result  of  the 
frequent  borrowings  and  the  additions  of  interest  has  been 
that  the  debt  now  standing  against  Kapura  and  Ghulam 
alone  has  increased  to  Rs.  1,700.  It  is  admitted  that  the 
whole  business  with  the  plaintiff  was  conducted  by  the  mother 
of  the  minor.  The  accounts  show  the  frequent  borrowings 
of  small  sums  for  apparent  household  necessities,  and  under 
some  circumstances  it  might  be  held  that  these  borrowings 
were  necessary  for  the  minor's  subsistence  and  that  he  was 
therefore  liable.  In  the  present  case  however  the  family 
was  left  with  a  good  and  profitable  estate  on  which  it  could 
have  lived  with  comfort.  We  cannot  see  therefore  how  it 
was  in  any  way  beneficial  for  the  minor  for  his  mother 
to  borrow  constantly  small  sums  at  exorbitant  rates  for 
domestic  purposes.  There  was  neither  any  manifest  benefit  to 
the  minor  nor  does  any  urgent  or  imperative  necessity  appear 
to  have  existed.  We  therefore  accept  his  appeal  and  dismiss 
the  suit  against  him. 

The  appeal  of  Kapura  for  instalments  was  little  pressed 
and  his  claim  to  this  effect  was  not  raised  in  the  Lower 
Appellate  Court.     We  therefore  dismiss  his  appeal. 

As  for  costs,  we  give  Ghulam  his  costs  calculated  on 
half  the  claim  in  all  Courts.  As  Kapura's  appeal  was  only 
for  instalments,  we  see  no  reason  why  he  should  pay  costs 
in  this  Court.  He  will  pay  costs  to  the  plaintiff  on  half  the 
claim  in  the  Lower  Courts. 
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No.  109. 

Before  Hon.  Mr.  Justice  Chevis. 

WARYAM  SINGH  AND  ANOTHER—  (Defendants)— 
APPELLANTS, 

Versus 

HARNAM  SINGH  AND  ANOTHER— (Plaintiffs)— 

ABDULLA  AND  OTHERS -(Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  1524  of  1917. 

Pre-emption -question  whether  there  are  sub-divisions  in  a  village— a 
point  of  fact-  not  open  to  question  in  second  appeal  or  appeal  from  an  order 
of  renand  under  order  41  rule  23,  Civil  Procedure  Code,  190S. 

Held,  that  in  an  appeal  from  an  order  remanding  the  case  under 
order  41,  rule  23  of  the  Code  of  Civil  Procedure,  the  Chief  Court  can  no 
more  go  into  questions  of  fact  that  it  can  in  second  appeal. 

85  P.  R.  1914  (1),  referred  to. 

Held  also,  that  the  question  whether  certain  pattis  are  real  sub-divisions 
of  a  village  for  the  purpose  of  the  law  of  pre-emption  is  a  question  of  fact. 

04  P.  R.  1887  (2;,  referred  to. 

Semble,  that  the  question  is  simply  whether  there  are  sub-divisions  of 
the  village,  not  for  what  reason  were  the  sub-divisions  made. 

Miscellaneous  second  appeal  from  the  order  of  Rai  Sahib  Lala 
Bishambar  Dayal,  District  Judge,  Ludhiana,  dated  the  10th 
April  1917. 

Devi  Dayal,  for  Appellants. 

Roshan  Lai,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

29th  April  1918  Chevis,  J.— Plaintiff's  suit  to  pre-empt  based  on  the  ground 

that  he  was  a  proprietor  of  the  patti  in  which  the  laud  is 
situated,  was  dismissed  by  the  first  Court  on  a  finding  that 
it  was  not  proved  that  there  were  any  sub-divisions  in  the 
village.  The  first  Court  held  that  the  pact's  were  sub-divisions 
for  purposes  of  revenue  only.  The  District  Judge  on  appeal 
held  that  the  pattis  were  real  sub  divisions  and  remanded  the 
case  for  decision  on  the  merits.     The  vendees  appeal. 

The  appeal  is  one  from  an  order  remanding  the  case 
under  order  XLI,  rule  23,  and  not  a  second  appeal,  but 
I  can  no  more  go  into  questions  of  fact  than  I  could  if  this 
were  a  second  appeal  (see  85  P.  R.  li>14)  (I). 

(1)  85  P.  R.  1914  (Sawan  Singh  v.  Mothu). 

(2)  64  P.  R.  1887  {Xanni  Mai  v.  Stieo  Nath). 
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Now  it  seems  to  me  that  the  question  whether  these 
pattis  are  real  sub-divisions  of  the  village  is  a  question  of 
fact.  In  64  P.  R.  1887  (1),  Plowden  J.  held  without  any 
doubt  that  it  was  a  matter  of  fact  whether  the  town  or 
city  comprised  sub-divisions,  and  if  this  is  correct  in  the 
case  of  a  town,  why  Bhould  it  not  be  so  in  the  case  of  a 
village  ? 

I  certainly  cannot  say  that  there  is  no  evidence  to 
support  the  finding  of  the  learned  District  Judge,  seeing 
that  the  Revenue  Records  speak  of  pattis.  As  to  the  argu- 
ment that  the  pattis  were  only  created  for  convenience 
of  collection  of  revenue,  1  take  it  that  the  real  question 
is  simply  whether  there  are  actual  sub-divisions  of  the 
village,  not  for  what  reason  were  the  sub-divisions  made. 

As  I  can  find  no  good  reason  for  interfering  with  what 
seems  to  me  a  finding  of  fact  I  dismiss  this  appeal.  No  order 
as  to  oosts,  as  I  have  not  gone  fully  into  facts. 

Appeal  dismissed. 

No.  110. 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr.  Justice 

Ghevis. 
JIWAN  DAS— (Plaintiff) -APPELLANT, 
Versus 
PIRAN  DITTA,  &c— (Defendants)—  RESPONDENTS. 
Civil  Appeal  No.  1099  of  1917. 

Jurisdiction  (Civil  or  Revenue)— suit  by  Jagirdar  for  declaration  that 
he  is  entitled  to  receive  the  revenue  in  kind— Punjab  Land  Revenue  Act, 
XVII  of  1887,  sections  45,  48  and  158  (1). 

The  plaintiff,  Mahant  of  a  dharmsala,  sued  for  a  declaration  that  he, 
as  Jagirdar  or  assignee  of  land  revenue,  was  entitled  to  receive  the  revenue 
in  kind  out  of  the  landlord's  share  of  the  produce  which  had  to  be  paid  by 
the  tenants  to  the  proprietors,  but  which,  as  a  matter  of  fact,  had  always 
been  paid  to  him  by  the  cultivators  in  the  shape  of  one-fourth  of  the 
produce. 

Held,  that  the  suit  involved  the  qaestioii  as  to  whether  in  the  village 
concerned  the  land  revenue  should  be  paid  to  the  Jagirdar  in  cash  or  in 
kind,  and  this  being  a  question,  which  under  section  48  of  the  Land  Revenue 
Act,  can  be  decided  only  by  the  Local  Government,  no  Civil  Court  can 
exercise  jurisdiction  in  respect  of  it  -vide  section  158  (1}  of  the  Act. 

Ileld  also,  that  the  fact  that  the  present  suit  was  one  for  a  declaration 
did  not  give  the  Civil  Courts  jurisdiction  to  entertain  it,  notwithstanding  the 
provisions  of  section  45  of  the  Act. 

(1)  C4  P.  R.  1887  {Nanni  Mai  v.  Sheo  Nath), 
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89  P.  R.  1895  (1)  and  case  printed  at  end  of  95  P.  R.  1907  on  p.  453  (2), 
followed. 

73  P.  R.  1910  (3).  disapproved. 
Miscellaneous  first   appeal  from   the   order   of  A.  D.  0.    Barnes, 
Esquire,  Senior  Subordinate   Judge,    Gujranwala,   dated   the 
16th  February  1917. 
Moti  Lai,  for  Appellant- 
Abdul  Rashid  and  Gulab  Din,  for  Respondents. 
The  judgment  of  the  Court  was  delivered  by — 

1th  May  1918.  Shah  Din,  J. — The   sole   question  for   decision  in  this  first 

appeal  is  whether  the  plaintiff's  suit  is  cognizable  by  a  Civil 
Court  or  not.  The  Subordinate  Judge  has  answered  this 
question  in  the  negative,  and  has  dismissed  the  suit  on  the 
ground  of  want  of  jurisdiction.  The  plaintiff  has  appealed 
to  this  Court. 

The  substance  of  the  plaint,  which  is  very  prolix,  has 
been  given  in  the  judgment  of  the  Subordinate  Judge.  The 
plaintiff,  who  is  Mahant  of  a  Dharamsala  in  Sheikhupura, 
claims  to  be  Jagirdar  or  assignee  of  land  revenue  of  a 
neighbouring  village  called  Qilla  Sahib  Singh,  the  jagir  being 
created  in  Sikh,  times  for  the  maintenance  of  the  above 
mentioned  Dharamsala.  The  jagir  was  granted  in  perpetuity 
"  to  enjoy  the  revenue  thereof  for  the  time  being  "  conditional 
upon  the  good  behaviour  of  the  Mahant.  In  this  suit  the 
plaintiff  has  impleaded  as  defendants  29  proprietors  of  the 
village  and  about  47  tenants,  and  he  alleges,  inter  alia,  that 
he  has  always  been  realising  direct  from  the  tenants  one- 
fourth  of  the  produce  of  the  village  lands  out  of  which 
he  has  been  giving  one-fifth  to  the  proprietors  ;  and  he  has 
brought  the  present  suit  for  a  declaration  that  he  as  adna 
malik  and  Jagirdar  of  Qilla  Sahib  Singh  is  entitled  to  recover 
one-fourth  share  of  every  kind  of  produce  of  the  lands  in  the 
village  and  Rs.  2  per  annum  per  well  as  malikana  from 
the  tenants  and  that  the  proprietors  are  only  entitled  to 
one-fifth  share  out  of  it  and  have  no  right  to  interfere 
with  the  realization  hy  the  plaintiff  of  the  said  share  of  the 
produce. 

It  is  clear  from  the  allegations  in  the  plaint  that  there 
is  no  dispute  betweeu  the  plaintiff  and  such  of  the  defen- 
dants as  are  proprietors  iu  the  village  regarding  the  status 
of  the    plaintiff  j  in   other    words,    no   question    arises  in  this 

(1)  89  P.  R.  1895  (Bahadur  Khan  v.  Sardar). 

rl)  Sole  to  95  P.  R.  1907  p,  453  ySlialiya  v.  Kami  Khan). 

(3)  73  P.  R.  1910  [Ralimun  v.  llasham). 
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case  as  to  whetlier  the  plaintiff  is  an  adna  malik  or  not. 
The  gist  of  his  claim  is  for  a  declaration  that  he  as  Jagirdar 
or  assignee  of  land  revenue  is  entitled  to  receive  the  revenue 
in  kind  out  of  the  landlord's  share  of  the  produce  which 
has  to  be  paid  by  the  tenants  to  the  proprietors  but  which, 
as  a  matter  of  fact,  has  always  been  paid  to  him  by  the 
cultivators  in  the  shape  of  one-fonrth  of  the  produce.  Out 
of  this  he  has  been  paying  one-fifth  share  to  the  proprietors 
and  has  been  appropriating  the  rest  in  his  capacity  of 
assignee  of  land  revenue.  The  suit  as  laid  therefore  involves 
the  question  as  to  whether  in  the  village  of  Qila  Sahib  Singh 
land  revenue  should  be  paid  to  the  Jagirdar  in  cash  or  in 
kind ;  and  under  section  43  of  the  Land  Revenue  Act,  this 
matter  is  one  which  only  the  Local  Government  can  decide, 
and  under  section  153  (I)  of  the  Act  no  Civil  Court  can 
exeroise  jurisdiction  in  respect  of  it.  The  Subordinate  Judge 
was,  therefore,  right  in  holding  that  the  suit  as  laid  was  not 
cognizable  by  a  Civil  Court, 

But  it  has  been  urged  by  the  plaintiff-appellant's  pleader, 
on  the  strength  of  7i  P.  R.  1J13  (1),  that  since  the  suit 
is  one  for  a  declaration  uuder  section  -Jo  of  the  Punjab 
Land  Revenue  Act,  it  is  exclusively  cognizable  by  a  Civil 
Court.  The  decision  cited  is  a  Single  Bjnch  decision  and 
is  opposed  to  an  earlier  decision  of  Mr.  Justice  Rivaz,  89 
P.  JR.  1895  (2),  aud  also  to  a  Division  Bench  ruling  of 
this  Court  in  a  case  printed  as  a  foot-note  to  95  P.  R. 
1907  (3).  In  the  last  mentioned  case  the  learned  Judges 
of  this  Court  approved  of  t?<  P.  R.  1895  and  said  :  "  It 
"  does  not  follow  that  because  a  Civil  Court  can  entertain 
*'  a  declaratory  suit  in  regard  to  title  as  entered  in  the 
u  record  of  rights,  it  will,  therefore,  hive  jurisdiction  in 
"  declaratory  suits  of  a  different  nature,  covering  matters 
11  specifically  referred  to  in  section  77  of  the  Tenancy  Act" 
We  entirely  approve  of  this  ruling,  and  hold  that  although 
the  suit  is  one  for  a  declaration,  in  view  of  the  nature 
of  the  relief  asked  for  by  the  plaintiff,  it  is  excepted  from 
the  jurisdiction  of  the  Civil  Courts  by  reason  of  the  provisions 
of  the  Laud  Revenue  Act  above  referred  to. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


(1)  73  P.  R.  TJ10  (Rahmun  v.  Hasham). 

(2)  89  P,  R.  1895  ^Bahadur  Khan  v.  Sardar). 

(3j  Note  to  do  P,  R.  1907,  p.  453  (Shahya  v.  Kami  Khan) 
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No.  Ill 

Before  Hon.  Mr,  Justice  Shah  Din. 

UTTAM  CHAND— (Plaintiff) -APPELLANT, 

Versus 

JANJI  RAM,  ETC.— (Defendants)— RESPONDENTS. 

Civil  Appeal  No.  3009  of  1917. 

Indian  Registration  Act,  XVI  of  1908,     section  17— vendee     under 
unregistered  sale— in  position  of  a  trespasser.  m 

Held,  that  a  veudee  claiming  title  under  a  deed  of  sale,  which  for  want 
of  registration  cannot,  be  received  in  evidence,  is  in  the  position  of  a  tres- 
passer and  is  liable  to  ejectment  by  a  vendee  under  a  subsequent  deed  of  sale 
duly  registered,  unless  he  has  gained  a  title  by  adverse  possession. 
1. L.  R.  U  Mad.  64  (1)  and  19  Indian  Cases  236  (2),  referred  to. 
Second  appeal  from  the  decree  of  J-  Coldstream,  Esquire,  District 
Judge,  Jhang,  at  Sirgodha,  dated  the  Uh  August  1917. 
Oertel,  Brij  Lai  and  Devi  Dayal,  for  Appellaut. 
Morton  and  Anant  Ram,  for  Respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  :  — 

6tk  April  1918.  Shau  Din,  J. — The  facts  of  this  case  are  very   fully   given 

in  the  judgment  of  the  learned  District  Judge  and  it  is 
unnecessary  for  me  to  repeat  them  here,  The  District  Judge 
was  inclined  to  hold  that  the  writing,  dated  the  5th  April  1910, 
contained  in  Janji  Ram's  bahi  amounted  to  a  written  contract 
of  sale  of  the  house  in  dispute  for  Rs.  l!50  and  was  therefore 
compuJsorily  registrable,  and  being  unregistered  was  inad- 
missible ili  evidence.  But  he  did  not  feel  called  upon  to  decide 
this  point  Dually,  as  he  was  of  opinion  that  Janji  Rain's  posses- 
sion at  the  time  of  the  sale  on  which  the  plain  till'  relied  had 
not  been  proved  to  be  wrongful  and  that  the  plaintiff  had  failed 
to  sbow  that  his  title  to  the  house,  which  was  alleged  to  be 
derived  from  the  original  owner  Patteh  Sher,  was  better  than 
that  of  Janji  Ram.  Upon  that  ground  aloue,  the  district  Judge 
has  dismissed  the  plaintiff's  suit. 

I  am  of  opinion  that  the  view  taken  by  the  District  Judge 
is  erroneous  and  his  judgment  and  decree  must  be  set  aside. 
Janji  Ram  in  his  written  statement  clearly  relied  upon  the 
sale  of  the  house  by  Patteh  Sher  to  him  on  the  5th  of  April 
1910  for  its.  25;)  as  the  origin  of  his  title  to  the  same ;  that 
title  he  is  unable  to  substantiate  because  the  writing  embodying 
the   contract  of  sale  on    which   he   relied   cannot  be  admitted 

(1)  (li)10>  1.  L.  It.  34  Mod.  61  (Mangalaswami  v.  Subbia  PUlai\ 
iji)  (1U13j  19  Indian  Cases  236  (Li Ham  tiinyk  v,  Uasunlu) 


November,  1918. J  CTVTX  JUDGMENTS— No.  112. 


359 


in  evidence,  and  no  oral  evidence  can  be  given  by  bim  to  prove 
the  alleged  sale  in  his  favour.  But  it  does  not  follow  that 
because  Janji  Ram  is  now  in  possession  of  the  house,  his 
possession  must  be  presumed  to  be  that  of  an  owner  with  a 
title  snperior  to  that  of  the  plaintiff  to  whom  the  house  was 
admittedly  sold  in  December  19 14.  by  Fatteh  Sher,  who  is  also 
admittedly  the  vendor  of  Janji  Ram.  As  noted  above,  Janji 
Ram's  ritle  originated  in  the  alleged  sale  to  him  by  Fatteh 
ShV  in  April  1910  ;  the  origin  of  his  title  being  thus  definitely 
known,  it  cannot  be  presumed  that  because  he  is  now  in  pos- 
session of  the  house  it  originated  otherwise  than  in  the  said 
sale.  As  he  is  unable  to  prove  his  title  because  of  the  non- 
registration of  the  writing  on  which  he  relies  as  evidence  of 
the  sale  in  his  favcnr,  his  possession  is  clearly  that  of  a  tres- 
passer (LL.E.  XXXIV  Mad.  6t  (1)  and  XIX  Indian  Cases 
236  (2)  )  ;  and  since  his  possession  has  lasted  for  a  period  of  about 
four  years  only,  it  has  not  matured  into  ownership  by  prescrip- 
tion, and  he  cannot  therefore  resist  the  suit  of  the  plaintiff  who 
rightfully  claims,  as  is  admitted  by  the  original  owner  Fatteh 
Sher,  under  the  latter.  I  accept  the  appeal  and  setting  aside 
the  judgment  and  the  decree  of  the  District  Jud^e  restore  that 
of  the  Mnnsif  with  cost  throughout. 

Appeal  accepted. 

No.  112. 

Before  Hon.  Mr.  Justice  Shah  Din. 

CHARTA  RAM -(Plaintiff)— PETITIONER, 

Versus 

SAJAN  MAL  AND  ANOTHER— (Defrnduts)— 

RESPONDENTS. 

Civil  Revision  No.  834  of  1917. 

Civil  Procedure  Code,  Act  V  of  190S,  Schedule  II,  para.  5— appointment 

of  a  new  arbitrator  in  place  of  one  refusing  to  act -by  whom  to  be  made —  i 

Indian  Arbitration  Act,  IX  of  1889,  section  8. 

Held,  that  the  appointment  of  a  new  arbitrator,  in  place  of  one  who 
refused  to  act,  must  be  made  by  both  the  parties  and  not  solely  by  the  party 
who  has  been  served  with  a  written  notice  under  the  concluding  portion  of 
para.  5  (1)  of  Schedule  II  of  the  Code. 

Indian  Arbitration  Act,  IX  of  1889,  section  8,  referred  to. 

Revision  of  the  order  of  Lala  Uala  Bam,  Subordinate 
Judge,  2nd  Cla*s,  Ferozepore,  dated  the  8th  August  1917. 
Sheo  Narain  end  Kanshi  Ram,  for  Petitioner. 
Muhammad  Shafi    and    Gokal   Chand    Narang,    for      Re- 
spondents. 

(1)  (1910)  /.  L.  R.  34  Mad.  64  (Mayigilasicami  v.Subbia  Pillai). 

(2)  (1913)  19  Indian  Cases  236  (Uttam  Singh  v.  Basanta), 
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The  judgment  of  the  learned  Judge  was  as  follows  : — 
IQth  April  1918.  Shah  Din,  J. — The  facts  of  this  case  are  very   fully   given 

in  the  judgment  of  the  learned  Subordinate  Judge,  and  the  only 
question  for  decision  in  this  revision  is  whether  the  interpreta- 
tion placed  by  him  on  the  concluding  portion  of  paragraph 
5(1)  and  on  paragraph  5  (2)  of  the  Second  Schedule  to  the 
Civil  Procedure  Code  is  correct  or  not.  The  Subordinate  Judge 
has  held  that  the  provisions  of  paragraphs  5(1)  an  J  (2)  reltt- 
ing  to  the  appointment  of  an  arbitrator  by  a  party  in  the 
event  of  the  arbitrator  previously  appointed  refusing  to  act 
must  be  read  with  the  provisions  embodied  in  paragraph  (2) 
of  the  same  Schedule,  and  that  reading  the  two  paragraphs 
together  it  is  clear  that,  the  new  arbitrator  must  be  appointed 
by  both  the  parties  and  not  solely  by  the  party  who  has  been 
served  with  a  written  notice  under  the  concluding  portion  of 
paragraph  5  ( I )  by  his  opponent. 

After   hearing  Pandit    Sheo  Narain    and    without   calling 
on  the  respondents'  counsel,  I  am    clearly  of   opinion    that   the 
view  taken  by  the  Subordinate  Judge  is  perfectly  sound,  as  the 
construction    contended    for    by   Pandit     Sheo    Narain    would 
lead  to   absurd  consequences.     The   intention   of  the  legislature 
in  enacting  paragraphs  5  (1)  and  (2)    of    the    second    Schedule 
to   the   Civil   Procedure    Code   appears  to  me  to  luve  been  the 
name  as  that  underlying    section   8    of   the    Indian    Arbitration 
Act,   IX  of  1889.     The  concluding  portion  of  the  said  section  8 
(1)  shows  that  both  the  parties  should  concur  in  appointing    an 
arbitrator   in   place  of   the   one    who   has    refused    to  act  and 
that  the  appointment  does  not  rest  solely  with  the    party    who 
has  been  served  with  a  written  notice  by  his  opponent. 

I  maintain  the  decree  of  the  lower  Court   and  dismiss    this 
revision  with  costs. 

Revisiori  dismissed. 


No    113. 

Before  Hon.  Mr.  Justice  Chevis. 
HIRA  SINGH,  ETC.— (Defendants)— APPELLANTS, 

Versus 

GHULAM  Q^DIR-(Plaintiif)— QADIlt   JJAKHSH 

—  (Defendant)— RESPONDENTS. 

Civil  Appeal  No.  392  of  1917. 

Minor—  sale  of  hit  property  under  a  decree,  in  which  he  wat  not  properly 

represented — suit  after  attaining  majority  for  recovery  of  l he  properly   from 

auction  purchaser— limitation— Indian    Limitation  Ad,  I X  of  1908,  article* 

12  and  144—  reimbursement. 
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Held,  that  a  decree  against  a  minor,  not  properly  represented,  is  a 
nullity.  „ 

13  Indian  Ca?es  414  (I),  17  Indian  Cases  263  (2)  and  20  Cal.  L.  J. 
469  (3),  referred  to. 

Held  also,  that  the  auction  purchaser  of  property  sold  in  execution  of 
such  a  decree  is  not  protected  by  the  fact  that  he  was  not  a  party  to  the  suit, 
but  a  stranger. 

20  Cal.  L.  J.  169  (3),  I.  L.  R.  10  AIL  160  {P.C.)  (4)  and  /.  L.  R.  14  Cal. 
18  (5),  distinguished. 

Held  further,  that  a  suit  by  the  minor,  after  attaining  majority,  against 
the  auction  purchaser  for  recovery  of  the  property  is  governed  by  article  144 
and  not  article  12  of  the  Limitation  Act. 

307  P.  TV.  R.  1.912  (6),  referred  to. 

Held  also,  that  the  plaintiff  could  not  be  compelled  to  reimburse  the 
auction  purchaser. 

Second  appeal  from  the  decree  of  M.  H,  Harrison,  Esquire, 
District  Judge,  Gujranwala,  dated  the  Y'lth  December  1916. 

Gaupat  Rai,  for  Appellant. 

Niaz  Ali,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Chevis,  J.— In  1903  Zulfiqar  Khan,  father  of  defendant  1,  )2th  April  191*. 
obtained  an  ex  parte  decree  against  Ghulam  Kadir,  and  in 
execution  of  decree  the  house  now  in  suit  was  put  to  auction  and 
knocked  down  for  Rs.  505  to  the  father  of  defendants  2  and  3 
and  defendant  4  who  got  possession  in  April  1905.  Ghulam 
Kadir  was  a  minor  and  not  properly  represented  in  the  suit. 
He  has  now  attained  his  majority  and  sues  to  recover 
possession. 

The  lower  Courts  have  held  that  the  suit  is  within  limita- 
tion and  have  deci'eed  the  claim,  holding  that  as  the  minor 
was  not  properly  represented  the  decree  is  null  and  void.  The 
auction  purchasers  appeal. 

The  lower  Courts  have  considered  articles  91,  95  and  96 
of  the  Schedule  to  the  Limitation  Act,  and  setting  them  aside 
as  inapplicable  have  applied  article  144.  If  that  article 
applies  the  suit  is  within  time,  h  tving  been  brought  within  12 
years  from  the  date  of  the  auction.  But  the  question  of  article 
12  being  applicable  seems  to  have  been  overlooked  entirely. 
If  article  12  applies  the  period    of  limitation    is   only    one  year 

(1)  (1911)  13  Indian  Cases  414  (Narsing  Narain  v.  Jahi  Mistry). 

(2)  (1912j  17  Indian  Cases  263  sF>ina  Bandfiu  v.  Mashuda  Khatun). 
t,3)  (1914)  20  Cal.  L.  J.  469  (Narendra  Chandra  v.  Jogendra  Narain). 

(4)  (1887;  /.  L.  R.  10  AIL  166   (P.C.)  {Zain-ul- Abdin  Khan  v.  Muham- 

mad Asghar  Ali  Khan). 

(5)  (1886)  /.  L.   R.   14  Cal.   18   (P.  C.)  (RewaMahton  v.  Ram  Kishen 

Singh). 
(6)  307  P.  W.  R.  1912  (Uttam  Singh  v.  Barkat  Ali). 
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from  date  of  confirmation  of  sale,  and  plaintiff  gets  only  one 
year  from  the  date  of  his  attaining  his  majority.  That  he  was 
over  19  at  date  of  institution  of  suit  is  not  denied,  so  the  suit 
is  time-barred  if  article  12  applies. 

On  behalf  of  the  auction  purchasers  it  is  also  urged  that 
apart  from  limitation,  a  purchase  by  a  person  not  a  party  to  the 
suit  in  execution  of  a  decree  cannot  be  upset,  and  here  reliance 
is  pluced  on  20  C.  L.  J.  469  (1).  In  that  judgment  I  find  that 
the  distinction  between  a  purchaser  who  is  a  party  to  the  suit 
and  a  purchaser  who  is  a  stranger  is  clearly  defined.  So  too 
in  the  Privy  Council  ruling  10  All.  166  (2).  But  all  that  the 
latter  ruling  lays  down  is  that  when  a  sale  has  taken  plaoe  in 
execution  of  a  decree  which  is  in  force  at  the  time  it  cannot  be 
upset  in  the  case  of  the  purchaser  being  a  stranger  to  the 
suit  merely  because  the  decree  is  afterwards  reversed  by  an 
Appellate  Court.  But  the  question  here  is  whether  there  was 
any  valid  decree  in  force  at  the  time  of  the  sale.  If  there  was 
then  the  purchaser  was  not  bound  to  enquire  into  the  correct- 
ness of  the  order  for  execution  any  more  than  into  the  correct- 
ness of  the  judgment  on  which  the  execution  proceeded  (see 
14  Cal.  18)  (3). 

For  the  plaintiff  respondent  it  is  urge  1  that  when  the 
minor  is  not  properly  represented  a  decree  against  him  is  a 
nullity  and  the  Court  has  no  jurisdiction  to  sell  and  he  can 
recover  the  property  sold  even  from  a  stranger.  In  13  /.  G, 
414  (4)  where  a  married  woman  was  appointed  as  the  guardian 
of  the  minor  contrary  to  the  provisions  of  section  457  of  the 
old  Civil  Procedure  Code,  the  learned  Judges  (Mukerjee  and 
Teunon,  JJ.)  held  that  the  proceedings  were  a  nullity  so  far  as 
the  minor  was  concerned.  In  17  I.  0.  263  (5)  where  the  minors 
were  not  represented  the  learned  Judges  (Mukerjee  and 
Holmwood,  JJ.)  held  that  the  decree  as  against  them  was 
•' absolutely  null  and  void." 

In  the  face  of  these  two  rulings  I  find  it  hard  to  s  i.j  >  >$a 
that  in  20  C.  L.  J.  469  (I)  in  which  the  judgment  was  delivered 
by  Mukerjee,  J.,  anything  different  was  intended.  In  fact  I 
note  that  on  page  472  it  is  laid  d»wn,  "  The  position  conse- 
"  quently    was   that    the   infants    were  not  properly  before  the 

(1)  (1914;  20  Cal.  L.  J.  469  (Narendra  Chandra  v.  Jogendra  \arain), 

(2)  U8«7)  /•  L  R-  10  All.  100  {P.  C)  {Zain-ul-Ahdin  Khan    v.  Muham- 

mad Anghar  AH  Khan\ 

(3)  (1880    1.  L.  R.  11  Cal.  IS  (P.  C,  (Rewa  Mahton  v.  Raw  Kishrn  Singh). 

(4)  (1911)  13  India*  Cases  414  (Narsing  Narain  v  Jahi  Mistry). 

(5)  vl912;  17  Indian  Cases  203  (Dina  Bandhu  v.  Mashuda  Khatun). 
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"  Court  and  are  in  no  way  bound  by  the  decrees  of  the  15th 
"December  1905.  The  sale  held  under  these  circumstances 
"  did  not  pass  the  right,  title  and  interest  of  the  infants.  It  is 
11  consequently  indisputable  that  everyone  of  the  purchasers  at 
"  the  execntion  sale  held  on  4th  February  1907  has  failed  to 
"  acquire  the  right,  title  and  interest  of  the  infants  defendants 
"  in  the  mortgaged  properties.  Such  purchasers  may  have 
M  imagined  that  the  infants  were  bound  by  the  decree  and  may 
"  have  paid  the  purchase-money  on  the  assumption  that  they 
'•  were  acquiring  the  interest  of  all  the  mortgagors.  But  that 
"  clearly  cannot  affect  the  position  of  the  infants  who  are  bound 
"neither  by  the  deciee  nor  by  the  sale  consequent  thereon." 
And,  higher  up  on  the  same  page,  "  It  is  plain  that  the  two 
'  infauts  defendants  have  not  been  affected  in  auy  way  by  the 
"  sale  held  on  4th  February  1907,  because  there  was  at  the 
'"  time  no  valid  and  operative  decree  in  force  against  them." 

But  joined  with  the  infant  defendant*  was  an  ad  alt  defen- 
dant, and  so  it  became  necessary  for  the  learned  Judges  to  go 
on  and  distinguish  between  the  case  of  purchasers  who  were 
strangers  to  the  suit  and  purchases  made  by  the  decree-holders. 
I  gather  that  the  protection  given  to  the  stranger  purchasers 
was  limited  to  the  adult  defendant's  share.  So  I  am  of  opinion 
that  this  judgment  does  not  help  tha  appellants  in  the  present 
case. 

It  seems  to  me  that  theie  was  no  valid  decree,  and  that 
the  Court  had  no  jurisdiction  to  se'l,  and  that  the  appellant    is  } 

not  protected  by  the  fact  that  he  was  not  a  party  to  tha  suit 
but  a  stranger.  I  do  not  cousider  article  1 1  applicable  to  such 
a  case,  I  think  the  plaintiff  is  entitled  to  ignore  the  sale.  I 
may  here  quote  307  l\  W.  R.  12  (1),  though  the  article  there 
discussed  is  -1J,  and  not  12.  I  think  article  144  is  the* article 
applicable,  and  I  hold  that  the  suit  is  within  time. 

As  to  the  suggestion  that  the  appellants  should  recover 
their  purchase  money,  this  is  a  new  suggestion,  not  raised  in 
the  lower  Courts.  I  certainly  do  not  think  the  plaintiff  can  be 
compelled  to  reimburse  him  and  as  to  the  decree-holder  I  note 
•that  he  was  not  made  a  respondent  in  the  lower  Appellate 
Court. 

The  appeal  is  dismissed  with  costs* 

Appeal  dismissed* 


U)  307  P.  W,  R.  1912  (Ullam  Singh  v.  Barkat  Ali), 
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No.  114. 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr.  Justice 

Che  vis. 
LGKHU  AND  ANOTHER— (Defendant) -APPELLANTS, 

Versus 
HANWANTA-(Plaintiff)— RESPONDENT. 
Civil  Appeal  No.  -±71  of  1914. 

Village  Shamilat  ~a.ba.dii  —  encroachment  on— suit  for  removal — special 
damage. 

Held,  that  where  one  of  the  village  proprietors  sues  certain  of  the  pro- 
prietors for  the  removal  of  certain  buildings  which  had  lessened  the  area  of 
the  village  sath  or  narrowed  the  entrance  to  it,  and  the  trespassers  had  not 
taken  more  than  the  share  which  would  fall  to  them  on  partition,  the  plaintiff 
cannot  succeed  in  his  action  without  proof  of  special  damage. 

33  P.  R.  1901  (1)  and  29  P.  R.  1918  (2),  referred  to. 

73  P.  R.  1882  (3),  74  P.  R.  1885  (4)  and  /.  L.  R.  9  All.  134  (5;, 
distinguished, 

9  P.  R.  1912  (6),  not  approved. 

Second  appeal  from  the  decree  of  S.  Wilberforce,  Esquire,  Divisional 
Judge,  Ferozepore,  dated  the  \2th  February  1914. 

Oertel  and  Balwaut  Rai,  for  Appellants. 

Obbard  and  Lai  Chand,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by  :  — 

^th  May  1918.  Chevis,  J,—  The  plaintiff  sues  for  the  demolition  of  houses 

marked   red   on    the    plan,    which  he  says  the  defendants  have 
erected  within  the  abadi  of  the  village  on  a  part  of  the  sath. 

The  buildings  in  suit  have  been  erected  partly  by  Khemau 
who  built  those  to  the  right  of  the  plan  and  partly  by  Lekhu 
who  built  those  to  the  left.  The  first  court  decreed  the  claim. 
Lekhu  aud  his  mother  Mussammat  Lachhmi  appealed.  Khe- 
mau did  not  appeal.  The  District  Judge  dismissed  the  appeal, 
holding  that  whether  the  site  in  dispute  was  part  of  the  sath  or 
only  an  annexe  or  entry  to  it  was  immaterial  since  the  buildings 
either  lessened  the  area  of  the  sath  or  narrowed  the  entrance 
to  it  and  damage  was  done  which  could  not  be  remedied  by 
partition. 


(1)  33  P.  R.  1901  (Ram  v.  Pir  Bakhsh). 

(2)  29  P.  R.  1918  (Majju  v.  Teja  Singh). 

(3)  73  P.  R.  1882  (Ghan  Singh  v.  Sadda  Singh). 

(4)  74  P.  R.  1885  (Chuhar  Singh  v  Dhaunkal  Singh). 

(5)  (1887)  /.  L.  R.  9  .4//.  434  {Fatehyab  Khan  v.  Muhammad  Yusuf). 

(6)  9  P.  R.  1912  (Achhar  Singh  v.  Badhawa  Singh). 
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Lekbu  and  his  mother  appeal  to  this  Court,  and  the  first 
question  to  consider  is  whether  in  such  a  case  it  is  necessary 
for  plaintiff  to  prove  any  special  damage. 

In  the  case  of  obstruction  of  a  highway,  open  to  all  the 
world,  it  is  beyond  dispute  that  any  individual  must  prove 
special  damage,  and  for  the  appellants  it  is  contended  that  the 
same  is  the  rule  when  the  obstruction  takes  the  form  of  a 
building  on  a  part  of  the  shamilat  deh,  whether  within  the 
abadi  or  not.  Here  reliance  is  placed  ou  33  P.  R.  1901  (1),  and 
29  P.  R.  1918  (2).  The  principle  laid  down  is  that  where  the 
trespasser  ha3  not  taken  more  than  the  share  which  would 
fall  to  him  on  partition  and  the  plaintiff  has  failed  to  prove 
any  special  damage  the  Courts  will  not  give  a  decree. 

But  the  learned  counsel  for  the  respondents  urges  that 
the  rule  of  special  damage  applies  only  to  obstruction  of  high- 
ways, and  not  to  encroachments  on  pieces  of  village  shamilat. 

He  relies  on  9  All.  431  (3).  Bat  that  was  not  a  case  of 
village  shamilat  at  all,  but  a  case  of  a  courtyard  common  only 
to  a  few  individuals,  in  other  words  it  was  a  case  of  "  inter- 
11  ference  with  a  private  easement."  Counsel  then  relies  on 
9  P.  R.  1912  (4),  which  certainly  is  in  his  favour,  but  the  learned 
Judge  who  delivered  this  judgment  seems  to  have  overlooked 
the  fact  that  the  two  rulings  on  which  he  relies,  viz.,  73  P.  R. 
1882  (5),  and  74  P.  li.  1885  (<_)),  are  cases  in  which  the  whole 
remaining  proprietary  body  of  the  village  sued  those  who  had 
made  the  obstruction.  In  such  a  case  the  whole  body  have 
obviously  no  need  to  prove  "special  damage."  For  special 
damage  means  damage  experienced  by  one  or  more  persons 
in  particular,  and  when  all  the  persons  damaged  join  in  the 
claim  they  can  all  sue  even  though  no  one  person  may  be 
damaged  more  than  the  rest.  So  too  in  the  case  of  a  highway 
open  to  all  the  world,  if  all  the  world  could  be  joined  in  the 
claim  against  the  obstructor,  there  would  be  no  need  to  prove 
special  damage.  But  when  one  only  of  the  persons  aggrieved 
brings  the  suit  he  must  prove  that  he  in  particular  has  been 
damaged. 

Here  we  can  find  no  special,  damage,  for  the  plaintiff  has 
his  houee  well   to   the  north  of  the  obstruction,  and  the  sath  or 

(D  33  P.  R.  1901  (Ram  v.  I'lr  Bakhsh). 

(2)  29  P.  R.  1918  {Mmjju  v.  Teja  Singh). 

(3)  (1887)  /.  L.  R.  V  ALL  434  (Fatehyab  Khan  r.  Muhammad  Yustif). 

(4)  9  P.  R.  1912  (Achhar  8ingh  v.  Badhawa  Singh). 
l5)  73  P.  R.  1882  ^Ghan  Singh  v.  Sadda  Singh). 

(6)  74  P.  R.  1885  (Chuhar  Singh  v.  Dhaunkal  Singh\ 
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that  part  of  the  sath  -which  is  just  adjoining  his  own  house  is 
quite  l»rge  enough  for  all  purposes.  His  way  to  ol her  parts 
of  the  village  has  not  been  cut  off  ;  it  has  been  narrowed  no 
doubt,  but  so  has  everybody  else's  way.  Nor  has  it  been  shewn 
to  us  that  the  defendant  has  taken  more  than  his  own  share 
of  what  would  fall  to  him  on  partition. 

We  accept  the  appeal  and  reversing  the  decision  of  the 
lower  Courts  so  far  as  the  present  appellants  aie  concerned  we 
dismiss  the  suit  as  against  them,  but  we  leave  them  to  bear  their 
own  costs  in  all  Courts,  as  they  certainly  have  trespassed  on 
the  common  land.  The  decree  will  of  course  stand  as  against 
defendants  other  than  the  appellants. 

Appeal  accepted. 


Full  Bench. 
No.  115. 

Before  Hon.  Mr.  Justice  liattigan,  Hon.  Mr.  Justice 

LrRossiynol,  and  Hon.  Mr.  Justice  Leslie  Jones. 

SETH  RUSTAMJI— PETITIONER, 

Versus 

THE  CROWN— RESPONDENT. 

Civil  Reference  No.  22  of  1915. 

Indian  Stamp  Act,  II  "/  1899,  section  2  ()0)  and  oxide  23-Cc>nn/- 
ance  —  Letter  reciting  an  earlier  sale. 

Uel/f,  that  a  letter  which  recites  an  earlier  sale  and  an  earlier  receipt 
of  the  consideration  money  for  that  tale  is  not  a  conveyance  within  the 
meaning  of  the  Stamp  Act  and  is  not  therefore  liable  to  he  charged  with 
stamp  duty  as  a  conveyance, 

Case  referred  by  the  Assistant  Secretary  to  the  Financial  Commis- 
sioners, Viinjab,  with  his  letter  No.  .TJSO,  dated  the  28th 
April  1915. 

K.  J.  Hustamji,  for  Petitioner. 
Nevio,  for  Respondent. 

The  order  of  the  Court  was  delivered  by — 
LeRossigxol,  J.—  In  this  reference  under  the  Indiau  Stamp 
\9ih  June  1915.        Act,    section    57,   we  are  asked  to  decide  whether  the  document 
"  A  "  which  m  iu  the  form  of  a  letter  is  a  conveyance  withiu  the 
meaning  of  section  2  (10)  of  the  Indian  Stamp  Act. 
The  document  runs  as  follows  :  — 
M;idam  and  Sirs, 
I  am  enclosing  herewith   the  oiiginul  sale-deed,  dated  22ml 

1  s 
October  190 1-,  in    respect    of  the    land    measuring    38  on  feanab, 
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Khasra  3388  in  Mauza  Mozang  situate  on  Jail  Road,  Lahore, 
which  I  have  sold  to  you  for  the  sum  of  R=*.  1,000  and  in  respect 
of  which  I  have  already  received  the  purchase-money  from  you. 

Yours  faithfully, 
J.  RUST  AM  J  [. 
'Conveyance"    is    defined    in  Wharton's    Law    Lexicon   as 
"an  instrument  which  transfers   property  from   one    persoa    fo 
another." 

Section  2  (  10)  of  the  Indian  Stamp  Act  attempts  n  »  precise 
definition  of  the  term  but  provides  that  the  term  shall  include 
every  instrument  by  which  property  moveable  or  immoveable, 
is  transferred  inter  vivos. 

Applying  these  tests  to  the  document  under  consideration, 
we  are  quite  unable  to  hold  that  it  is  a  conveyance. 

The  Stamp  Act  is  a  fiscal  Act  and  must  be  rigorously 
construed  in  favour   of   the   public,    whenever   any   ambiguity 

arises. 

The  document  is  a  mere  letter,  reciting  an  earlier  sale  and 
an  earlier  receipt  of  the  con  ^deration  money  for  that  sale. 

It  is  almost  a  receipt  for  the  consideration  money  and  an 
admission  of  the  sale,  but  it  is  not  in  itself  the  instrument  of 
sale  or  conveyance. 

Had  for  the  words  "  whie'i  I  have  sold  "  the  words  ':  which 
I  hereby  sell"  been  substituted  the  document  would  have  been 
the  instrument  of  sole. 

In  its  present  condition,  the  document  A,  we  hold,  is  not 
a  'conveyance"  and  is  not  liable  to  be  charged  with  stamp 
duty  as  a  "  convey mce." 
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Before  Hon.  Mr.  Justice  Shah  Din. 

BBLl  RAM  AND  ANOTHER— (Plaintiffs) -«■ 
APPELLANTS, 

Versus 

UMAR  BAKHSH  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No   867  of  1917. 

Custom  -succession  — to  house  of  a  kamin  in  the  village  abadi. 

Held,  that  by  ordinary  village  custom  a  near  collateral  of  a  deceased 
kamin  i>  entitled  to  retain  possession  of  the  deceased's  house  in  the  village 
abadi. 
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127  P.  L.  R.  1916  (1),  referred  to. 

Second  Appeal  from  the  decree  of  A.  D.  G.  Barnes t  Esquire,  Senior 
Subordinate  Judge,  Gujramoala,  dated  the  27th  November  1916. 

Kharak  Singh,  for  Appellants. 

Taj- ud- Din,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
i5th  April  1918.  Shah  Din,  J.— I  have  not  thought  it  necessary  to  call  upon 

the   counsel   for   the   respondents   in  this  case,  as  after  hearing 
the  appellants'  pleader  I  think  that  the   decree   r  issed  by   the 
Senior  Subordinate  Judge,  Gujranwala,  which  is  under  appeal,  is 
correct  and  must  be  maintained.     The  Senior  Subordinate  Judge 
has  held,  on  the  authority  of  a   recent  decision   of   this   Court, 
reported   as   127    F.  L.  B.  1916  (1),  that  the  respondent  Umar 
Bakhsh  being  a  near  collateral  of   Ahmad    Din,    deceased,    who 
had    been  in    possession   of  the  house  in    dispute  as  a  kamin 
under  the  appellants,    is   entitled   to   retdn   possession   of    the 
fame   under    the   ordinary    village   custom   applicable    to  such 
cases.     Ahmad   Din   left   a   widow    Mussammat    Bndhi,     who 
resided   in   the  house   for  about  a  year  and  then  abandoned  it. 
It  is  argued  that  there  is  no  definite  finding  by  the  Senior  Sub- 
ordinate Judge   that    Mussammat   Budhi    had   abandoned  the 
house    as    held   by   the   Munsif.     But    on   the  appellants'  own 
showing  Mussammat  Budhi  has  left   the    house,    for   otherwise 
they    had   no  right  to  bring  the  present  suit  for  possession,  and 
it  is  clear  that  the  fact  of  the   abindonment   of   the    house    by 
Mussammat   Budhi   was   not   disputed    before   the  Subordinate 
Judge.     It  is  next  argued   that   since    Umar   Bakhsh   is  not    a 
near  collateral   of  Ahmad   Din    he    has  no    right  to  succeed  to 
the  house  in  suit.     But  admittedly    Umar  Bakhsh  is    uncle  of 
Ahmad    Din,   and   as  such  he  is  his  near  collateral.     The  argu- 
ment  is    untenable   on    the   face   of  it   and    hardly    deserves 
refutation.     It   is  further   contended  that   the   appellants  are 
not  ordinary  agricultural  proprietors  in  the    village    who  gave 
a  site  in  th%  abudi  to  a  kamin  to  build  upon  under  circumstances 
which  would  entitle  the  kamin  and    his    collate!  als    to    have    a 
right   of  residence    in    the    house.     But   thi?    point    was    not 
taken  in   the  lower  Courts  and  no  issue  was   framed   regarding 
it.     I  cannot,  therefore,  allow  it  to  be  raised  at  this  stage  of  the 
proceedings.     Lastly,  it  is    urged   that    since    the    respondents 
pleaded  that  tl.ey  were  full  owners  of  the  house  and  not  village 
kamins  having  only  a  right  of  residence    therein    in   succession 
to   Ahmad    Din,   the    Senior   Subordinate   Judge  having  found 

(1)  127    P.  L,  R.  1916  (Kala  v.  Uasham). 


Deoembbb,  1918.  ]  CIVIL  JTJDGMENTS-No.  117.  369 

that  the  respondents  alleged  ownership  was  not  established 
should  have  decreed  the  appellants'  claim.  But  as  pointed 
out  bj  the  Subordinate  Judge,  the  plea  of  permanent  right 
of  residence  could  be  raised  in  the  alternative  by  the  respon- 
dents  and  was  so  raised  by  them  ;  and  upon  that  point,  the 
finding  being  in  their  favour,  the  suit  of  the  appellants  was 
rightly  dismissed. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  117. 

Before  Hon.  Mr.  Justice  LeRossignol  and  Hon.  Mr. 
Just  ice  Wilberforce. 

MUS3AMMAT  RATTAN  DEVI-( Plaintiff)  — 

APPELLANT, 

Versus 

MUNO— (Defendant)— RESPONDENT. 

Civil  Appeal  No.  99  of  1915. 

Custom — adoption — Sarsut  Brahmans  of  Delhi— ceremonies  -necessity  of 
a  document  or  formal  giving  and  taking  of  the  child. 

Held,  that  although  in  the  Punjab  the  performance  of  an  elaborate 
ritual  or  religious  ceremony  is  unnecessary  to  the  validity  of  an  adop- 
tion there  must  be  a  formal  giving  and  taking  of  the  child  to  be  adopted 
and  mere  treatment  is  insufficient.  In  other  words  the  law  requires  from 
the  adopter  a  manifestation  of  his  unequivocal  intention  to  clothe  the 
adopted  with  the  legal  status  of  his  son.  Such  a  manifestation  of  the 
adopter's  intention  can  be  made  either  by  a  formal  document  combined 
with  proper  treatment,  or  by  a  formal  giving  and  taking  of  the  child. 

Second  Appeal  from  the  decree  of  S.  Clifford,  Esquire,  Additional 
District  Judge,  New  Delhi,  dated  the  bth  October  191  i. 

Gokal  Chand  Narang,  for  Appellant. 

Moti  Sagar,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

LeRossignol,  J.— The  suit  is  one  for  possession  of  pro-  $th  May  1918. 
perty  left  by  Bishambar  Nath  who  died  on  the  30th  April 
1912,  and  the  plaintiff,  his  widow,  is  opposed  by  the  deceased's 
sister's  son  who  alleges  that  he  was  adopted  by  the  deceased. 
The  parties  are  Sarsut  Brahmans  of  Delhi,  and  the  questions 
for  decision  were,  firstly,  the  factum  of  the  adoption,  secondly 
its  validity.  The  Courts  below  found  for  the  defendant  but 
the  learned  Additional  Divisional  Judge  has  given  the  plain- 
tiff-appellant a  certificate  purporting  to  be  a  certificate  undei 
section  41  (3)  of  the  Punjab  Courts  Act. 
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On  behalf  of  the  defendant-respondent  a  preliminary  ob- 
jection is  raised  that  this  Court  should  not  proceed  upon 
the  certificate  inasmuch  as  it  does  not  set  forth  in  so  many 
words  that  the  question  of  custom  involved  is  of  importance 
and  that  the  evidence  concerning  it  is  conflicting  or  uncertain, 
so  that  there  is  substantial  doubt  regarding  its  validity  or 
existence-  The  certificate  was  issued  in  191-1  and  its  language 
is  not  in  strict  conformity  with  the  language  of  the  section  ; 
but  prior  to  the  issue  of  instructions  from  this  Court  it 
was  not  the  practice  of  the  District  Courts  to  issue  certi- 
ficates in  a  strictly  correct  form,  but,  having  regard  to  I  he 
fact  that  the  learned  Additional  Judge  in  his  certificate 
states  that  it  is  a  certrfi  :ate  issued  under  section  4 1  (3) 
of  the  Punjab  Courts  Act  we  must  take  it  that  he  had 
considered  the  conditions  laid  down  by  that  section  and 
had  come  to  the  conclusion  that  this  was  a  fitting  case 
for  the  grant  of  a  certifica'e  and  we  accordingly  overrule 
the  objection. 

Now,  the  theory  which  has  been  accepted  by  the  learned 
Additional  Judge  is  that  Bishambar  Nfath  did  not  adopt 
the  defendant  Muno  by  any  form.nl  act,  but  that  he  took 
him  into  bis  house,  performed  his  Mundnn  and  Janeo  ceremonies 
and  had  him  married  and  that  the  pedigree-table  recited 
at  the  marriage  was  the  pedigree  table] reciting  the  defen- 
dant as  his  son  and  be  baa  held  that  among  the  Sarsnt 
Brahmins  of  Delhi  snch  an  adoption  is  valid  by  custom. 
He  has  based  this  conclusion  upon  statements  by  witnesses 
on  either  side  that  no  ceremonies  are  essential  to  an  adop- 
tion, but  we  doubt  whether  he  has  interpreted  the  evidence 
of  the  witnesses  correctly.  No  doubt  in  the  Punjab  the 
performance  of  an  elaborate  ritual  or  religious  ceremony 
is  quite  unnecessary  to'  the  validity  of  an  adoption,  but 
we  know  of  no  authority  for  the  view  that  mere  treatment, 
unaccompanied  by  a  formal  giving  and  taking  of  the  ohild 
to  be  adopted,  satisfies  the  conditions  necessary  to  a  legal 
adoption.  Adoption  may  be  of  two  kinds,  formal  and  informal, 
but  it  is  ouly  the  adoption  of  the  first  description  which 
is  recognized  by  law  and  which  confers  upon  the  adoptee 
the  statu*  of  sou  to  bis  adoptive  father  In  other  words, 
the  law  requires  from  the  adoptor  a  manifestation  of  his 
unequivocal  intention  to  clothe  the  adoptee  with  the  legal 
Uatut  of  his  son.  Such  a  manifestation  of  the  adoptor's 
intention  i  an  be  made  either  by  a  formal  document  combined 
with    a    proper   treatment   or   by   a  formal  giving  and  taking 
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of  the  child.  Now,  in  the  case  before  us  there  can  he  no 
doubt  that  Bishambar  Nath  regarded  the  defendant  with 
affection  and  treated  him  with  kindness,  and  the  decision 
of  the  learned  Additional  Judge  really  amounts  to  this  that 
he  holds  the  adoption  proved  by  reason  of  the  statements 
of  two  witnesses  that  at  the  marriage  of  the  defendant  a 
pedigree-table  was  recited  in  which  Bishambar  Nath  was 
declared  to  be  the  father  of  the  defendant.  Now,  the  defen- 
dant was  mairied  in  1890  and  the  statements  made  by 
these  two  witnesses  were  made  nearly  25  years  later,  so 
that  the  learned  Additional  Judge's  decision  is  based  upon 
very  precarious  evidence.  Before  this  Court  the  learned  counsel 
for  the  defendant  has  supported  the  theory  that  it  is  im- 
possible to  say  at  what  time  before  the  defendant's  mar- 
riage Bishambar  Nath  really  adopted  him,  but  he  contends 
that  the  critical  period  was  the  marriage  of  the  defendant 
when  the  adoption  was  completed  b}'  the  recital  in  Sanskrit 
of  the  pedigree-table  aforesaid.  The  defendant's  natural 
father,  however,  who  w;is  not  produced  as  a  witness  before 
the-  first  C'ouit  and  was  especially  called  by  the  Appellate 
Court,  tells  quite  a  different  story.  He  states  that  as  soon 
as  defendant  was  born  Bishambar  Nath  claimed  him  as  his 
son  and  then  and  there  adopted  him.  Now,  who  should  know 
better  the  details  of  the  adoption  than  the  natural  father 
of  the  defendant  ?  Yet  the  learned  Additional  Judge  has  brushed 
aside  his  evidence  as  merely  incorrect.  This  seems  to  us  to 
be  an  incorrect  way  of  dealing  with  the  evidence  of  such  a 
wituess.  It  is  not  sufficient  to  treat  it  as  evidence  which 
merely  fails  to  support  the  case  for  the  defendant,  it  is  clear 
evidence  against  the  case  set  forth  by  the  defendant ;  and  this 
appears  to  us  to  justify  our  considering  the  case  on  the  merits 
even  on  second  appeal. 

On  the  facts  as  a  whole  we  are  bound  to  say  that 
we  consider  the  conclusion  of  the  learned  Additional  Judge 
to  be  against  the  weight  of  evidence,  for  while  in  favour 
of  the  adoption  we  have  only  oral  evidence  of  a  doubtful 
description,  against  it  we  have  documentary  evidence  and 
the  very  significant  conduct  of  the  defendant.  The  defen« 
dant  was  the  tir.-t  born  son  of  his  natural  father  and  it 
is  highly  improbable  that  the  latter  would  have  surrendered 
his  first,  and,  at  the  time  of  the  adoptiou  as  alleged  by 
him,  his  only  sou  to  be  adopted  by  Bishambar  Nath,  Again, 
at  the  time  of  the  defendant's  birth  Bishambar  Nath  him- 
self   was    only   about    20—25   years   of    age   whilst    his    wifa 
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was  only  18 — 20  years  old,  so  that  at  that  time  Bishambar 
Nath  had  every  reason  to  expect  offspring  of  his  own. 
Indeed,  at  the  time  of  the  defendant's  birth  Bishambar 
Nath  had  a  son  of  his  own  who  was  born  in  April  1878 
and  died  in  August  1879.  These  considerations  are  quite 
sufficient  of  themselves  to  refute  the  story  as  told  by  the 
defendant's  natural  father.  Again,  much  capital  has  been 
made  of  the  fact  that  defendant  was  born  in  Bishambar 
Nath's  house  ;  but  defendant  had  two  sisters  both  of  whom 
were  also  born  at  Bishambar  Nath's  house.  Again,  defen- 
dant when  he  married  resided  in  Gandi  Gali  and  his  children 
were  born  in  Gaudi  Gali,  and  when  his  son  was  born  in 
1899  the  defendant  was  recorded  in  the  Municipal  Birth 
Register  as  the  son  of  his  natural  father  and  not  as  the 
son  of  Bisliambar  Nath.  If  he  had  been  adopted  by  Bishambar 
Nath  it  is  extraordinary  that  the  fact  was  Lot  generally 
known  so  that  the  suggested  explanation  is  unsatisfactory, 
even  if  we  admit  that,  the  report  of  birth  may  have  been 
made  by  some  body  other  than  defendaut.  It  is  also  a 
matter  for  surprise  that  after  his  marriage  he  lived  in 
Gandi  Gali  with  his  wife's  relatives  and  gave  up  his  abode 
in  Niabans  where  his  alleged  father  Bishambar  iN'ath 
resided.  It  is  also  in  evidence  that  Bishambar  Nath  gave 
shelter  not  only  to  defendant's  family  but  also  to  the  son 
of  his  wife's  sister,  so  that  he  seems  to  have  extended 
his  kiudly  treatment  to  more  than  one  member  of  his  family. 
Again,  there  is  the  postcard  dated  1891  which  has  been 
proved  by  Sukhdeo  Das  to  be  in  the  hand-writing  of 
Bishambar  Nath  wherein  Bishambar  Nath  writes  that  his 
daughter  is  with  child  and  that  if  she  be  safely  delivered 
the  child  will  be  his.  Further,  there  is  evidence  that  re- 
lations who  would  have  baen  in  duty  bound  to  present  mar- 
riage gifts  to  the  defendant  had  he  been  the  adopted  sou  of 
Bishambar  Nath  did  not  present  such  gifts  ou  that  occasion. 
But  the  most  damning  piece  of  evidence  against  the  adoption 
is  the  admitted  fact  that  the  defendant  did  not  perform 
the  kirya  harm  of  Bishambar  Nath.  The  excuse  given  is 
that  he  was  unwell  and  in  fear  of  infection  ;  but  the  kirya 
karm  is  performed  II  days  after  the  death  and  consequently 
the  excuse  is  a  worthless  one.  A  still  more  striking  cir- 
cumstance is  that  on  the  death  of  Bishambar  Nath  the 
defendant  did  not  shave  his  head.  Finally,  the  learned  Ad- 
ditional Judge  does  not  appear  to  have  understood  correctly 
the   evideuce    of   Sukhdeo   Das.     He   says    that  Sukhdeo  Das 
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would  not  have  directed  the  defendant  to  perform  the  kirya 
harm  if  he  had  not  known  that  the  defendant  was  the  adopted 
son  of  Bishambar  Nath.  Bat  Sukhdeo  Das'  evidence  appears 
to  be  that  he  told  the  defendant  to  perform  this  ceremony 
because  he  considered  it  unfitting  that  that  burden  shou  Id  be 
thrown  upon  women. 

All  the  foregoing  tell  very  strongly  against  the  theory 
that  the  defendant  was,  in  fact,  adopted  by  Bishambar 
Nath  and  it  is  most  remarkable  that  the  defendant,  who 
is  a  man  approaching  40  years  of  age,  should  not  be  able 
to  produce  one  single  document  to  shew  that  he  was  ever 
recognized  or  described  himself,  as  the  adopted  son  of 
Bishambar  Nath.  Finally,  there  is  the  oral  evidence  of 
some  influential  yajmans  of  Bishambar  Nath  who  state  that 
tliey  never  heard  that  defendant  had  been  adopted  by  Bisham- 
bar Nath.  On  the  facts  we  have  no  hesitation  whatever  in 
holding  that  the  adoption  of  d«feudaut  by  Bishambar  Nath 
entirely  fails  of  proof. 

With  regard  to  the  custom,  we  note  that  though  some 
names  have  been  mentioned  no  details  have  been  given  in 
regard  to  any  one  single  case  to  shew  that  the  adoptions 
referred  to  conferred  upon  the  adoptees  a  legal  status  as  such 
and  that,  in  fact,  in  the  presence  of  other  heirs  they  were 
by  reason  of  that  legal  status  able  to  inherit  the  property 
of  their  adoptive  fathers.  Even  if  it  be  conceded  for  the 
sake  of  argument  that  a  daughter's  son  may  be  adopted 
among  these  Sarsut  Brahma ns  of  Delhi— and.it  is  strange, 
if  this  is  so,  that  no  such  adoptor  or  at  any  rate  adoptee, 
or  his  descendants  have  beau  called  to  give  evidence — still 
we  hold  that  there  is  no  proof  whatever  that  an  adoption 
can  be  made  without  a  formal  giving  and  taking  of  the  child 
or  some  other  unequivocal  manifestation  of  the  adoptor's  inten- 
tion to  confer  upon  the  adoptee  the  legal  status  of  son. 

For  these  reasons  we  accept  the  appeal  and  decree  for 
plaintiff  with  costs  throughout. 

Appeal  accepted. 
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No.  118. 

Before  Hon.  Mr.  Justice  Chevis  and  Hon.  Mr.  Justice 
Broadivay. 
SHLV  RAM  DAS— (Defendant) -APPELLANT, 
Versus 
MUSSAMMAT  BHAG  DEVI-(Plaintiff)— AND  .OTHERS 
—  (Defendants)— RESPONDENTS. 
Civil  Appeal  No.  1162  of  1914. 
Specific  Relief  Act,  I  of  1877,   section  42,  proviso — suit   for  a   mere 
declaration  where  plaintiff  could  hare  sued  for   the   ejectment   of   the  defen- 
dant—iohclher  amendment  of  plaint  should  be  allowed. 

Held,  that  plaintiff,  being  in  possession  of  about  half  of  tuc  house 
in  dispute  and  defendant  in  possession  of  the  remainder,  was  in  a  posi- 
tion to  sue.  for  the  ejectment  of  the  defendant  and  her  suit  for  a  mere 
declaration  must  consequently  be  rejected  under  the  proviso  to  section  42 
of  the  Specific  Relief  Act,  there  b3ing  no  ground  for  allowing  her  to 
amend  her  plaint,  so  as  to  make  the  claim  one  for  ejectment. 

/.  L.  It.  24  Cal.  212  (1),  105  P.  R.  1901  (2),   37  Indian   Cases  3bl   (3), 
l.L  R.  25  Mad  504  (4>  and  G3  P  R.  1S82  (5),  referred  to. 
1  P.  R  11)00  CG;,  distinguished. 

Second  Appeal  from  the  decree  of  Major  A.  A.  Irvine,  Divisional 
Judge,  Lahore,  dated  the  1'llh  January  1 914;. 

Sheo  Narain  and  Goviud  Das,  for  Appellant. 
Mnhbmmad  Shafi,  Badr  ud  Din  Kureshi,  Duiga  Das   aud 
Mahesh  Das,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 
]7th  May  1918.  BROADWAY,  J. — The  following-    pedigrej-table  will  assist    in 

understanding  this  case:  — 

DEWAN  DAS  HAL = MUSSAMMAT  GULAB  KAUR. 


r  i i r 

Gowardhan       Mussammat  Bhag       Mussammat  .Mussammat 

Das  Devi,  widow,  Mohan  Devi,  Eirpa  Devi, 

(adopted  sou).  (plaintiff).  widow.  widow  of 

(defendant  3>.  Tulsi  Das 


Girdhari  Lai. 


(defendant  1. 


r 

r ^ 

Mussammat  Gopal         —        Shiv  Ram  Das, 
Devi  (deceased).  |  (deleudant  1  . 

Raghbir  Singh, 
(defendant  2), 
died  durin."  suit. 


(1)  (189G,  I.  L    R    24  Cal.  212   {Kallinatk  C haft  rat  ati  v.   Upendra 

Chundra  Chowdhry). 

(2)  105  P.  R.  1901  {Ram:an  Mi  v.  Dasharat  AUv 

(3)  (191G>  37  Indian  Cases  384  (Raghuraj  Singh  v.  Uhhcn  Tcicanj). 

(4)  (1901)  L'5  Mud.  501  l8uryanarayanamurti  v.  Tammanna). 
(5>  G3  P.  R.  1882  Jtam  Chand  v.  Radhu  KuhenV 

(U)  1  P.  R.  1900  {ilussammat  Dibi  Uukum  Kaur  v.  Sardar  Asa  Sivyh). 
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Diwan  Das  Mai  died  somewhere  about  1892  or  1894  and 
on  his  death  disputes  arose  between  Mussammat  Gulab  Kaur 
and  Gowardhan  Das,  the  former  denying  that  the  latter  was 
the  adopted  son  of  her  husband.  These  disputes  were  settled 
in  1S98  and  an  arrangement  come  to,  which  was  evidenced 
by  two  deeds  of  release  dated  the  13th  July  1898,  by  which 
Mussammat  Gulab  Kaur  gave  up  all  claims  to  the  lands 
left  by  her  husband,  acknowledged  the  adoption  of  Gowardhan 
Das  and  took  certain  house  property,  while  Gowardhan  Das 
took  all  the  lands  but  surrendered  the  said  house  property 
to  the  widow. 

Subsequent  to  this  on  the  10th  July  190)  Mussammat 
Gulab  Kaur  executed  a  will  under  which  she  divided  all 
her  property  between  her  f  .mr  daughters  in  equal  shares  but 
with  reference  to  the  house  now  in  suit  she  devised  to  Mus- 
sammat Bhag  Devi  an  interest  in  it  to  the  extent  of  Rs.  1,000 
and  the  residue  she  left  to  Girdhari  Lai,  sou  of  Mussammat 
Mohan  Devi,  with  the  condition  however  that  Mussammat  Bhag 
Devi  was  to  be  allowed  to  resile  in  the  house. 

On  the  15th  January  1909  Mussammat  Gulab  Kaur  exe- 
cuted a  deed  of  gift  under  which  she  gave  to  her  son-in- 
law,  Shiv  Ram  Das,  and  her  grandson  Raghbir  Singh,  the 
house  now  in  suit.  The  reason  assigned  in  the  deed  of  gift, 
for  adopting  this  course  was  that  Shiv  Ram  Das  had  been 
attentive  to  her  and  had  in  every  way  assisted  her  and  that 
as  his  wife,  then  deceased,  had  nof  received  the  same  dowry 
as  her  sisters  the  present  provision  was  made  for  the  family. 
In  June  1909  Mussammat  Mohan  Devi  and  Mussammat  Kirpa 
Devi  instituted  a  suit  asking  for  a  declaration  that  this  deed 
of  gift  would  not  affect  their  rights  of  inheritance  having 
been  obtained  through  undue  influence.  In  this  suit  Mussam- 
mat Bhag  Devi  was  made  a  defendant  and  it  was  asserted 
that  she  had  been  siding  with  Shiv  Ram  Das  and  had  assisted 
him  in  getting  this  gift  executed.  Mussammat  Gulab  Kaur 
was  a  defendant  in  that  suit  which  was  fixed  for  the  6th 
of  July  ly09.  When  the  summons  was  served  on  her  a  re- 
port was  made  to  the  effect  that  she  hid  made  no  ';  gift'' 
to  any  one  but  had  executed  a  will  in  favour  of  Shiv  Ram 
Das.  On  the  23rd  June  1909  Lala  Devi  Das,  pleader,  filed 
a  written  statement  with  the  permission  of  the  Court,  on 
behalf  of  Mussammat  Gulab  Kaur  in  wbiuh  she  repudiated 
the  gift  aDd  alleged  that  she  had  been  deceived  by  Shiv 
Ram  L)as  and  induced  to  execute  that  document  Admittedly 
the   lady    was  on  her  death-bed   at  the  time  and  she  actually 
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expired   before   the   6th    July    11C9.     That   suit   was   accord] 
ingly   dismissed   on   the   ground    that   owing    to  the  death  of 
Mussaramat  Gulab  Kaur  the  plaintiffs  should  sue  for  possession. 
The  said  plaintiffs  however  took  no  further  steps  in  the  matter, 
but   on  the   7th   December    lwlO    Mussammat    Bhag  Devi  in- 
stituted the    present    suit    making    her  two  sisters  defendants 
along    with    Shiv   Ram  Das  and  Raghbir  Singh.     In  the  plaint 
it    was   alleged  that    Mussammat    Gulab    Kaur   had  been  the 
owner    of   this    house    without    power  however  to  alienate  and 
that  tli6   deed   of   gift   dated  the  14th  January  1  909  had  been 
fraudulently  obtained  by  Shiv  Ram  Das.     Objection  was  taken 
to   the  frame   of   this   suit   as  the  allegation,  that  Mussammat 
Gulab    Kaur   had   been   full   owner   of  the  house  and  yet  had 
no   power   to    alienate  the    same,    was   scmewtat   ambiguous 
The    plaint   was    accordingly    leturned  for  amendment  and  re- 
presented  after  being   amended,  it  being  then  definitely  stated 
that    Mussammat    Gulab   Kaur    had  inherited  this  house  from 
her   husband    and    therefore    her    powers    of    alienation    weie 
limited      The  defendants    then    produced   tho  deeds  of  release 
referred    to   above   and    pleaded  that  inasmuch  as  Gowardhan 
Da^,    as    the    adopted    son,    was    the    heir    the  plaintiff  had  do 
locus   standi   to   sue.     The    plaintiff   denied    the   adoption    bat 
when   it  was   held   that   Gowardhan    Das   had,    as    a    matter 
of    fact,   been   adopted    the   line   of  attack   was   changed   and 
it   was   alleged   that   Mussammat   Gulab    Kaur    had  acquir  d 
this   house   under   the    said   deeds  of   release  a*  her  istridhan 
and    that   the   deed   of  gift   relating    to    it  had  been  obtained 
by    fraud    and  through  undue  influence.     No  attempt  however 
was    made  to   amend   the   plaint  in  accordance    witli  this  new 
case.     The    trial  Court   hell    that   this    change  of  front  could 
not    be   allowed    and  that  undue  influence  had  not  been  proved 
and   dismissed   the   suit.     Mussammat    Bhag   Devi    thereupon 
preferred   an   appeal   to    the    Divisional  Judge,  Lahore,    wfio 
held   that   undue    influence    had    been  established  and  decreed 
the    plaintiff's    suit.     It  should    be    mentioned   that  defendants 
had   also    pleaded   that    inasmuch    as    Mussammat    Bhag  Devi 
was   not  in   possession   of   the    whole    property  a  declaratory 
suit   was   incompetent.     With    regard   to    this  the  trial  Judge 
doubted    whether    the  suit  was  maintainable  as  there  had  been 
no  partition.     The  learned   Divisional  Judge  however  held  that 
as  Mus*ammat    Bhag    Devi    was    in    possession  of  a  portion  of 
the  house  the  declaratory  suit  was  competent. 

Against   this   decree   Shiv  Bam  Das  preferred  this  appeal 
through    Mr.    Sheo   Naraiu.     Raghbir  Singh  has  died  and  his 
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father   has   heen   brought   on   to  the  record  as  his  representa- 
tive.    On   behalf   of  Mussaramat    Bhag   Devi    we   have  heard 
Mr.    Shafi.     The    learned   counsel   on   both  sides  have  argued 
at   considerable   length    various    points   raised    with  regard  to 
the   exact  nature   of  Mussaramat  Gulab  Kaur'a  estate  and  the 
admissibility    of  certain  evidence.     It  is  not  however  necessary 
to   discuss  these    matters    as    in   onr   opinion  the  appoal  must 
succeed    on   ground    7    of    the  grounds    of   appeal.     It  is  clear 
that  Mussammat    Bhag    Devi    is    in    possession   of  about  half 
of   the   house    while    Shiv    Ram    Das    is    in    possession  of  the 
remainder.     Mussammat  Bhag    Devi  could  therefore  have  filed 
a  suit  for  the  ejectment  of  Shiv  Ram  Das.     See  I-  I.  R.  XXIV 
Cal.  212  (I),  105  P.  P.  1901  (2),  XXXVII  Indian  Cases  384  (?.), 
I.  L.  R.  XXV  Mad.    504  (4)  and  63  P.  li.  1882    (5).     All    that 
Mr.    Shafi   was    ;ible    to    urge   against   this    contention    of  the 
appellants    was    that    the    eases    referred    to   above    related  to 
suits   against   trespassers    who  were  in  possession  of  the  whole 
of    the  property,    whereas    in    the    present  case  Shiv  Ram  Das 
is  only    in    possession    of    about    a    half.     We    are    unable    to    ., 
see    any   difference    in   principle      There   can  be  no  doubt  that 
on    the   allegations    made   by    the    plaintiff   Shiv   Ram    Das  is 
a    trespasser    and   therefore    if    the    plaintiff   is    correct  in  her 
allegations   she    would   be   entitled    to    eject    him.     Mr.    Shafi 
referred   to   section    99,    Civil    Procedure  Code,    and  1    P.    R. 
1900  (■•)•     Section   99,    Civil   Procedure    Code,  has  no   bearing 
on    the    puint    at    issue    and    although    in    1    P.    R,    1900    (6)    ] 
the   plaintiff   was    allowed    to  amend  the   plaint   fo  as  to  make 
the   claim    one    for  possession,  this  concession  was  allowed  her    I 
for   very   special    leasons.     In    the    present  case  those  reasons 
do   not   exist.     The  defendant-;  have  throughout  been  objecting   ^ 
to    the   frame   of    the   suit    and  it    is   obvious    that   it  would/ 
be   inequitable    to    allow  plaintiff    to    change  the  nature  of  her  I 
suit,  at   this   late    stage.     In    the  proviso    to    section  42  of  the/  i 
Specific   Relief   Act    it   is    specifically  enacted    that   no    Courn  j 
shall  grant   any   declaratory    decree  where  the  plaintiff,  being 
able   to   seek   further   relief   than    a    mere  declaration  of  title, 
omits   to   do    so.     The  suit   as    laid    is    therefore    bad  and  as 
we   can   see   no   reason    for   allowing   an   amendment  so  as  to 
make  the  suit  one  for  ejectment  this  appeal  must  be  allowed. 

(1)  (1896)  J.  L.    R.   21   Cat,  212   {Kallinalh   Chakravati   v.   Upendra 

Chundra  Choicdhry). 

(2)  105  P.  R.  1901  (Ramzan  All  v.  Basharat  Ali). 

(3)  (191  <»)  37  Indian  Case*  381  (Raghuraj  Singh  v.  Didicn  Ternary). 

(4)  (1901;  2.3  Mad.  504  (Suryanarayanamurti  v.  Tammanna). 

(5)  03  P.  R.  1882  (Ram  Ckand  v.  Radha  Kisken). 

(6)  1  P.  R.  1900  (Mussammat  Bibl  Uxikam  Kaur  v.  Sardar  Asa  Singh). 
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We  accordingly  accept  the  appeal  and  dismiss  the  plaintiff's 
suit.  In  the  circumstances,  however,  tbe  parties  will  bear 
their  own  costs  throughout. 

Appeal  accepted. 


No.  119. 

Before  Hon.  Mr.  Justice  Chevis,  and  Ron.  Mr.  Justice 

Broadway. 

BARKHURDA.R— (Plaintiff)— APPELLANT, 

Versus 

CHHATTA  MAL,  ETC.— (Defendants)— RESPONDENTS- 

Civil  Appeal  No.  1632  of  1913. 

Civil  Procedvrc  Code,  Act  V  of  10O55,  order  2,  rule  2  —  suit  for  redemp- 
tion—whether haired  by  previous  suit  alleging  that  (lie  mortgage  was  more  than 
paid  up  by  what  the  mortgagees  had  realised  and  claiming  the  excess  amount. 

The  plaintiff  first  brought  a  civil  suit,  claiming  that  defendants  had 
realised  even  more  than  was  due  to  them  under  his  mortgage,  and  asking 
for  a  decree  for  Rs.  100.  This  Buit  was  dismissed,  the  Court  holding  that 
the  mortgage  debt  had  not  been  paid  off.  Plaintiff  now  sues  to  redeem 
on  payment  of  Us.  300  or  whatever  sum  may  be  found  to  be  due. 

Held,  that  the  present  suit  is  barred  by  order  2,  rule  2,  of  the  Code  of 
Civil  Procedure,  as  at  the  date  of  the  former  suit,  the  plaintiff  could  Lave 
sued  for  redemption, 

Second  Appeal  from  rite  decree  of  II.  F.  Forbes,  Esquire,  Additional 
Divisional  Judge,  Mult  an,  dated  the  hth  May  1913. 

Niaz  Ali  for  Appellant. 

Govind  Das  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

lfi/7   M       lQlfi  Chevis,  J. — The    plaintiffs    in    this    case    mortgaged    their 

laud  to  the  defendants  in  1S73.  The  mortgage  was  with 
possession.  A  portion  of  the  land  »vas  redeemed  in  1890  and  for 
some  reason  or  other  the  defendants  allowed  the  plaintiffs  to 
retake  possession  of  the  rest.  In  1909  the  defendants  sued 
tbe  plaintiffs  in  tbe  Revenue  Court  for  tbe  value  of  produce 
on  certain  wells.  Tbe  plaintiffs  urged  that  the  defendants 
bad  already  realised  more  than  tbe  full  sum  due  to  them 
under  the  mortgage.  The  Revenue  Court,  acting  under  section 
98  of  tbe  Tenancy  Act,  referred  tbe  parties  to  a  civil  suit, 
and  tbe   plaintiffs   then   brought   a   civil   suit,  claiming   tlu 
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the  defendants  had  realised  even  more  than  was  due  to  them 
under  the  mortgage,  and  asking  for  a  dectee  for  Rs,  100.  This 
suit  was  dismissed,  the  Civil  Court  holding  that  the  mortgage 
deht  had  not  been  paid  off.  The  plaintiffs  now  sue  to  redeem 
on  payment  of  Rs.  300  or  whatever  other  sura  may  be  found 
to  be  due  under  the  mortgage.  The  first  Court  gave  a  decree 
for  redemption  on  payment  of  Rs.  210-2-6  but  the  learned 
Divisional  Judge  on  appeal  dismissed  the  suit  as  barred  by 
order  II  rule  2,  Civil  Procedure  Code. 

The  plaintiffs  appeal,  urging  that  order  II,  rule  2,  is  no 
bar  as  the  cause  of  action  is  not  the  same  in  the  two  suits. 
We  are  unable  to  find  any  different  causes  of  action.  It  is 
the  existence  of  the  mortgage  which  gives  the  plaintiffs  a 
right  to  sue  for  redemption.  That  mortgage  was  existing  at 
the  time  when  the  former  suit  was  institutod,  tho  ugh  the 
plaintiffs  did  not  then  choose  to  admit  it.  It  would  bo  idle 
for  the  plaintiffs  now  to  contend  that  the  mortgage  was  not 
in  existence  at  the  time  when  the  former  suit  was  instituted, 
for  if  it  was  not  in  existence  then,  it  is  clear  that  it  cannot 
be  in  existence  now,  for  nothing  has  occurred  since  the  date 
of  the  former  suit  to  revive  an  extinguished  mortgage  or 
to  create  a  new  one.  And  if  the  mortgage  be  not  in  existence 
now,  there  is  nothing  which  the  plaintiffs  can  now  sue  to 
redeem.  As  the  mortgage  was  in  existence  at  the  date  of  the 
former  suit,  the  plaintiff  could  have  sued  then  for  redemption, 
and  not  having  done  so  the  present  suit  is  barred  by  order  II, 
rule  2.  For  the  plaintiffs  it  is  contended  that  a  mortgagor 
may  sue  to  redeem  more  than  once,  and  that  a  mortgagor 
who  has  sued  and  obtained  a  decree  for  redemption  but  has 
failed  to  execute  that  decree  within  the  period  of  limitation 
allowed  by  law  is  not  debarred  from  bringing  a  subsequent 
suit  to  redeem.  This  may  be  so  but  it  has  nothing  to  do  with 
order  II,  rule  2,  which  provides  a  bar  to  a  subsequent  suit  for 
a  relief  which  has  not  been  claimed  in  the  former  suit.  The 
rulings*  crted  by  the  learned  Divisional  Judge  support  his 
decision. 

We  uphold  the  decree  of  the  Divisional    Judge  dismissing 
the  suit  and  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


*(1883)  1.  L.  R.  7  Bom.  377  (BhanBalaji  v.  lluri  NilkaiUhrao). 
(,1895)  /.  L.  R.  20  Bom.  Ki'J  (Lalu  Chand  v.  Girjappa). 
(1908;  I.  L,  R  30  All  225  {Ram  Din  v.  Bhup  Singh), 


380  C^1L  JUDGMESlB— No.  120.  [Recobd, 

No.  120.       . 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  31  r. 
Justice  Martineau. 
T1IAKUR,  ETC.— (Defendants)— APPELLANTS, 
Versus 

RAM  SINGH- (Plaintiff)— AND  KALA— (Defendant)— _ 
RESPONDENTS. 

Civil  Appeal  No.  1360  of  1915. 

Custom— alienation— exchange  of  part  of  occupancy  holding  for  pro- 
prietary right  in  the  remainder- character  of  the  latter  where  occupancy 
holding  had  been  ancestral  — statu*  of  next  heir  to  challenge  alienation  of  it. 

One  K.  was  an  occupancy  tenaut  of  a  plot  of  39  kanals,  19  marlas  of 
land,  lie  and  his  landlord  came  to  an  agreement  by  which  the  landlords 
gave  up  their  proprietary  rights  in  20  kanals  of  this  plot  in  favour  of  K., 
and  B.  gave  up  his  occupancy  rights  in  tho  remaining  19  kanals  19  marlas. 
Out  of  the  20  kanals  K.  then  sold  15  kanals,  7  marlas  to  one  M.  The  plaintiff, 
a  brother  of  K.,  sued  for  tho  usual  declaration  in  respect  of  this  sale. 
Admittedly  Die  occupancy  holding  was  ancestral  and  plaintiff  was  the 
successor  on  K.'s  death. 

Held,  that  the  transaction  between  K.  and  his  landlords  was  an  exchange, 
and  following  57  P.  B.  1910  (l)i  that  the  alienation  of  the  land  acquired 
under  it  was  the  same  as  that  of  the  laud  parted  with,  I  e.,  in  this  case  it 
was  ancestral  and  consequently  plaintiff  had  status  to  bring  the  present  suit. 

C.  A.  301  of  1897  (unpublished),  referred  to. 

Miscellaneous  Second  Appeal  from  the  order  of  S.  S.  Harris, 
Esquire,  District  Judge,  Atari  tsar,  dated  the  29/ /i  April  1916. 

(Jokul  Chand  Narang  and   Bhagat  Govind  Da3,  for  Appel- 
lants. 

Nanak  Chand,  foi  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Scott-Smith,  J.— This  is  au  appeal  from  the  order  of    the 
J  '        Lower    Appollato    Court  remanding  the  case  under  order  XLl, 

rule  23,  Civil  Procedure  Code,  for  decision  on  the  merits.  The 
facts  are  simple.  Kala,  defendant  No.  1,  was  the  occupancy 
tenant  of  a  plot  of  39  kanals,  19  marlas  of  laud,  of  whicli  the  laud- 
lords  were  ChauiaSiughaud  Gopal  Singh.  Kala  Siugh  without 
tho  permission  of  the  landlords  mortgaged  this  occupancy 
holdiug  to  Moti  Ram  for  Rs.  3,500  on  the  25th  August  1913. 
The  landlords  intended  to  take  steps  to  avoid  the  mortgage, 
but  a  settlement  was  effected  betweeu  them  and  Kala  by  deeda 


(1)  57  I'.  B.  1910  (Qkaunt  v.  Imam  Din). 


December,  1918.]  CIVIL  JUDGMENTS— No  120  381 

of  the  26th  December  1913.  In  accordance  with  the  agreement 
then  come  to  the  landlords  gave  up  their  proprietary  rights 
in  20  kanals  out  of  the  39  kanals,  19  marlas  in  favour  of  Kala, 
and  Kala  in  consideration  therefor  gave  up  his  occupancy 
rights  in  the  remainder  of  the  land,  namely  19  kanals,  19 
marlas.  By  this  arrangement  Kala  became  full  owner  of  20 
kanals  of  laod,  out  of  which  he  on  5th  February  1914  sold 
15  kanals,  7  marlas  to  Moti  Ram.  His  brother  Ram  Singh 
sued  for  a  declaration  that  this  sale  would  not  affect  his 
reversionary  rights  after  the  death  of  Kala.  The  first  Court 
held  that  the  land  was  not  ancestral  qua  the  plaintiff  and 
dismissed  the  suit.  It  is  admitted  that  Kala's  occupancy 
holding  of  39  kanals,  19  marlas  was  ancestral  and  that  Ram 
Singh  would  have  been  entitled  to  succeed  to  it  upon  Kala'a 
death.  The  Lower  Appellate  Court  following  57  P.  R.  1910 
held  that  the  proprietaiy  land  which  Kala  had  received  from 
the  landlords  in  exchange  for  ancestral  occupancy  land  must 
be  treated  as  ancestral,  and  that  therefore  the  plaintiff  had 
a  locus  standi  to  contest  the  alienation.  It  accordingly  set 
aside  the  first  Court's  order  and  remanded  the  case. 

Dr.  Narang  in  arguing  the  case  on  behalf  of  the  appellants 
urges  that  there  had  in  reality  not  been  any  exchange  of  land. 
He  points  out  that,  under  section  36  of  the  Tenancy  Act,  Kala 
could  relinquish  his  tenancy  at  any  time  without  the  consent 
of  his  reversioners.  He  also  urges  that  Kala  could  have  sold 
his  occupancy  rights  to  the  landlords,  and  with  the  money  so 
obtained  could  subsequently  have  bought  the  proprietary 
land,  and  that  if  he  had  done  this  the  latter  would  have  been 
his  self-acquired  property.  This,  however,  is  not  what  happen- 
ed and  we  therefore  are  not  going  to  decide  whether  such  land 
could  have  been  considered  as  self-acquired  property  or  not. 
What  obviously  did  happen  was  that  there  was  an  exchange 
between  Kala  and  his  landlords,  Kala  giving  up  his  occupancy 
rights  in  a  certain  plot  of  land  aud  receiving  in  exchange 
full  proprietary  rights  in  another  plot.  This  was  clearly  an 
exchange  though  it  was  not  such  an  exchange  as  is  contemp- 
lated by  section  7  of  tho  Punjab  Tenancy  Act.  Dr.  Narang 
says  that  the  object  of  the  anacgement  between  Kala  and 
his  landlords  was  to  avoid  litigation.  "We  do  not  see  how  the 
object  with  which  the  arrangement  was  effected  can  affect 
the  nature  of  the  arrangement.  In  57  P.  B.  1910  (1)  it 
was  held  that  in  the  case  of  an  exchange  the    character   of   the 


(1)  57  P.  R,  1910  (Ghauns  v.  Imam,  Din). 
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land  acquired  is  that  of  the  1  md  parted  with  and  that  if  the 
latter  was  ancestral  the  acquired  land  is  equally  ancestral. 
That  case  followed  a  previous  Division  Bench  decision  of 
this  Court  in  Civil  Appeal  No.  304  of  1897.  In  the  present 
case  there  was  clearly  an  exchange  and  as  the  occupancy  rights 
which  Kala  parted  with  were  ancestral,  the  land  which  he 
received  in  exchange  from  the  landlords  is  also  ancestral. 

"We   thei^efore   consider  that   the  Lower  Appellate  Court's 
decision  is  correct  and  we  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  121. 

Before  Hon.  Mr.  Justice  Scott -Smith  and  Hon.  Mr. 
Justice  Martineau. 

MUS3AMMAT  BHOLA  DEVI-( Defendant)— 
APPELLANT, 

Versus 

MOHKAM  CHAND,  ETC.— (Flaintipps)— RESPONDENTS. 

Civil  Appeal  No.  1911  of  1917. 

Hindu  Law— Joint  ITmdu  Family— partial  partition— whether  coparcen- 
ary continues  in  regard  to  property  left  undivided— presumptions. 

Held,  that  -where  there  is  a   partition  the  presumption  is  that  there 
•  is  a  complete  partition  in  status  and  of  all  the  properties,  and  that  if  certain 

properties  have  been   left   undivided  there  is  no    presumption    that   the 
coparcenary  right  is  retained  in  those  properties. 

J.  L.  R.  32  Mad.  191  (1)  and  26  Indian  Cases  514  (2),  followed. 

7.  L.  R.  2  Mad.  317  (324)  (3),  4  M.  I.  A.  137  (168)  (4),  distinguished. 

7.  L.  R.  18  Mad.  418  (5)  and  7.  L.  A.  18  Bom.  611  (6),  referred  to. 

Second  appeal  from  the  decree  of  M-  H.  Harrison,  Esquire, 
District  Judge,  Gujranwala,  dated  the  2\st  May  1917. 

Sheo  Narain,  for  Appellant. 

Duni  Chand,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

2  'nd  May  1918  Martinead,  J.— The  land  in  suit  was  the  joint  property  of 

Harnam   Das,  father  of  the  plaintiffs,  and  his  brother  Dhanpat 
Rai,  the  husband  of  the  defendant 

(D  (1908)  /.  L.  R.  32  Mad.  191  (Vaidyanatha  v.  Aiyasamy^. 

(2)  (1914)  26  Indian  Cases  514  (Sundaramma  v.  Kamakotiah). 

(3;  (1880)  7.  L.  R.  2  Mad.  317  (324)  (Kandasami  v.  Doraisami  Ayyar) 

(4)  (1846)  4  Moo.  I.  A.  137  (168)  (P.  C.)  (Rewun  Persad  v.  Mussammat 

Radha  Beeby). 

(5)  (1894)  7.  L.  R.  18  Mad.  418  (Muthusami  v.  Nallakulantha). 

(6)  (1893)  7.  L.  R.  18  Bom.  611  (Gaurishankar  v.  Alma  Ram). 
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In  1900  Harnam  Das  and  Dhanpat  Rai  separated  from 
one  another,  as  the  plaintiffs  have  admitted.  They  divided 
the  outstandings  and  movable  property,  but  the  immovable 
property  was  left  undivided. 

In  1902  Dhanpat  Rai  died,  and  his  share  in  the  land  was 
mutated  in  favour  of  the  defendant. 

The  latter  having  applied  to  the  Revenue  authorities  for 
partition  of  her  share  the  plaintiffs  have  brought  the  present 
suit  for  a  declaratiou  that  they  are  the  sole  owners  of  the 
land,  contending  that  on  the  death  of  Dhanpat  Rai  their  father 
became  the  owner  of  the  whole  land  by  survivorship,  the 
defendant  being  entitled  only  to  maintenance. 

The  first  court  dismissed  the  suit,  but  on  appeal  the  learned 
District  Judge  has  passed  a  decree  in  the  plaintiffs'  favour, 
findiug  that  at  the  time  of  Dhanpat  Rai's  death  he  and  his 
brother  were  joint  so  far  as  the  land  in  suit  was  concerned, 
that  there  was  a  coparcenary  in  existence  ;  and  that  therefore 
the  widow  is  only  entitled  to  maintenance. 

The  defendant  has  pi  eferred  a  second  appeal  to  this  Court. 

The  question  in  dispute  is  whether  the  land  continued  to 
be  held  by  Dhanpat  Rai  and  Harnam  Das  as  members  of  a  joint 
Hindu  family  after  the  partition  of  1900. 

In  Mayne's  Hindu  Law,  8th  Edition,  on  page  689,  it  is 
stated  that  there  may  be  a  partial  division  of  the  family  pro- 
perty of  such  a  nature  that  the  coparcenary  ceases  as  to  some 
"of  the  property  and  continues  as  to  the  rest- 

Of  the  authorities  quoted  in  the  foot-note  in  support  of  this 
proposition  the  first  two,  namely,  I.  L.  R,  II  Mad.  S°A  (1) 
and  4  M.  I.  A.  3  68  (2),  lay  down  only  that  a  partition  may 
be  partial,  and  not  that  the  coparcenary  will  continue  in  regard 
to  the  property  left  undivided.  In  two  other  cases  mentioned 
in  the  foot-note,  /.  L.  R.  XVI II  Mad.  418  (3)  and  XVIII  Bom. 
611  (I),  the  property  left  undivided  was  held  to  be  coparcenary 
property.  Counsel  for  the  respondents,  however,  has  not  relied 
on  those  cases,  and  Mr.  Sheo  Narain  has  referred  us  to  two 
more  recent  rulings,  1.  L.  R.  XXXI I  Mad.  191  (5)  and  26 
Indian  Cases   514  (6),    in   support  of   his   contention    that   the 

(1)  (1880)  /.  L.  R.  2  Mad.  317  (321)  (Kandasami  v.  Doraisami  Ayyaf). 

(2)  (1816)  1.  Moo.  I.  A.  137  (103)  (/J.  0.)   (Rewun  Persad  v.  Mussammat 

Radha  Beeby). 

(3)  (1891)  I.  L.  R.  18  Mad.  418  (Muthusami  v.  Nallakulantka). 

(4)  (1893)  /.  L.  R.  18  Bom.  611  {Qaurishatikar  v.  Atma  Ram). 

(5)  (1908)  /.  L.  R.  32  Mad.  191  (Vaidyawtha  v.  Aiyasamy). 

(6)  (1911)  26  Indian  Cases  511  (Sundaramma  v.  Kamakotiah). 
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partial  partition  of  1900  effected  a  division  in  status-  In  the 
latter  case  it  has  been  held  that  where  thei'e  is  a  partition  the 
presumption  is  that  there  is  a  complete  partition  in  status 
and  of  all  the  properties,  and  that  if  certain  properties  have 
been  left  undivided  there  is  no  presumption  that  the  coparcen- 
ary right  is  retained  in  those  properties. 

Against  this  no  authority  has  been  cited  on  the  other  side. 
Mr.  Duni  Chaud  has  referred  to  some  rulings,  but  they  do  not 
touch  the  point  in  issue. 

The  partition  between  the  brothers  in  1900  was  complete 
in  all  respects  except  in  regard  to  the  land  and  houses.  As 
to  the  land  the  fact  that  after  Dhanpat  Rai's  death  in  1902 
mutation  took  place  in  favour  of  his  widow  and  that  Harnam 
Das  or  his  sons  never  objected  raises  rather  a  strong  inference 
that  the  land  was  not  coparcenary  property  and  that  the  defen- 
dant succeeded  to  her  husband's  share  as  his  heir. 

The  Exhibits  E.  1,  F.  I  and  Gr.  I  relied  upou  by  the  plaiu- 
tiffs,  to  which  refereuce  has  been  made  in  the  judgments  of 
the  Lower  Courts,  do  not  in  our  opinion  help  the  plaintiffs' 
case.  They  are  produced  with  the  object  of  showing  that  the 
defendant  had  been  receiving  Rs.  4-8  a  month  from  Harnam 
Das  for  her  maintenance.  Atma  Ram,  a  relation  of  both 
parties,  was  managing  the  land,  and  it  may  well  have  been 
that  the  defendant,  being  unable  to  man  <ge  it  herself,  was 
content  for  some  time  to  let  him  manage  it  for  her  and  to  receive 
a  sum  of  Rs.  4-8  a  month.  But  from  her  receiving  this 
allowance  it  would  not  follow  that  she  had  DcTrights  of  owner- 
ship iu  the  laud,  nor  cau  we  agree  with  the  contention  that 
she  gave^up  her  rights  in  the  land  in  consideration  <  f  being  paid 
a  monthly  sum  for  her  maintenance. 

The  learned  District  Judge  has  remarked  iu  his  judgment 
that  counsel  on  both  sides  are  agreed  that  if  the  laud  was 
joint  as  between  Harnam^Das  and  Dhanpat  Rai  at  the  time 
of  the  hitter's  death,  the  widow  is  only  entitled  to  maintenance. 
We  think  there  must  have  been  a  mistake  here  as  there  was 
no  dispute  that  the  laud  was  joint,  probably  what  Counsel  for 
the  defendant  meant  was  that  if  the  joint  Hindu  family  sub- 
sisted his  client  could  only  get  maintenance. 

We  are  of  opinion  that  the  partition  of  1 900  off eoted  a 
disruption  of  the  joint  family,  with  the  result  that  the  land 
was  held  by  Harnam  Das  and  Dhanpat  Rai  from  that  tiuu  n-i 
tenants  in  common  and  not  as  joint  tenants. 
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Consequently  on  the  death  of  Dhanpat  Rai  his  widow  was 
entitled  to  succeed  to  his  share,  and  the  land  would  not  pass  by 
survivorship  to  Haruarn  Das. 

We  accept  the  appeal,  set  aside  the  decree  of  the  Lower 
Appellate  Court,  and  restore  that  of  the  first  Court  dismiss- 
ing the  suit.     The  respondents  will    pay  the   appellant's   costs 

throughout. 

Appeal  accepted. 

No.  122. 

Before  Hon.  Mr.  Justice  Scott- Smith  and  Hon.  Mr.  Justice 
Martineau. 

MUNSHI  RAM  AND  OTHERS- (Defendants)— 
APPELLANTS, 

Versus 
MAYA  AND  OTHERS— (Plaintiffs)— RESPONDENTS. 
Civil  Appeal  No.  2522  of  1914. 

V Mage  common  land — Grazing  rights— claim  by  tenants  under  Wajib- 
ul-arz. 

Held,  that  the  plaintiffs  being  tenants  in  the  village  were  members  of 
the  village  community  and  were  therefore  not  debarred  from  claiming  graz- 
ing rights  under  an  agreement  entered  in  the  Wajib-ul-arz. 

(J5  P.  R.  1914  (1),  distinguished. 

Second  appeal  from  the  decree  of  A.  H.  Parker,  Esquire,  Divisional 
Judge,  Hushiarpur,  dated  the  "Aord  July  19  14. 

Fazl-i-Hussain  and  LTniar  Bakhsh  for  Appellants. 

Tek  Chand  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Maktinf.au,  J. — The  parties  are  residents  of  the  village  07*1  M  ?/  1918 
of  Posi  in  the  Hoshiai  pur  District.  The  plaintiffs  sue  the 
defendants,  who  are  proprietors  in  the  viiiage,  to  establish 
their  rights  of  grazing  cattle  in  the  shamilat  laud.  The 
first  Court  held  that  plaintiffs  were  entitled  to  graze  horned 
cattle  capable  for  agricultural  purposes  in  302  kauals,  16  marlas 
of  shamilat  land  and  granted  an  injunction  accordingly.  The 
learned  District  Judge  on  appeal  has  excluded  khasra  Nos.  079 
and  1629  from  the  area  allowed  for  charand,  thus  reducing 
the  area  to  273  kanals,  1  marla. 

The  defendants  have  filed  a  second  appeal  and  the  plain- 
tiffs have  put  iu  cross-objections.  The  Wajib-ul-arz  of  1852 
provides  that  proprietors  and  non-proprietors  can  graze  cattle 
on  the  shamilat  deh.  In  the  Wajib-ul-arz  of  1 884  it  is  stated 
that   proprietors   and   non- proprietors  can  graze  cattle  on  their 

(1)  95  P.  R.  1914  {Munshi  Ram  v.  Ridia  Ram). 
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respective  pattis  in  the  shamilat  of  the  pattis.  From  this 
the  learned  District  -fudge  infers  that  the  shamilat  deh  had 
been  divided  into  pattis  between  1852  and  1884,  and  he  holds 
that  that  does  not  affect  the  grazing  rights  of  the  non-pro- 
prietary body,  It  is  now  argued  for  the  appellants  that  the 
partition  of  the  shamilat  deh  had  taken  place  before  1852. 
There  is  nothing  on  the  record  to  support  this,  and  we  have 
declined  to  allow  the  learned  counsel  for  the  appellants  to 
support  bis  argument  by  a  document  of  1852  which  is  not 
on  the  record.  In  any  case  the  question  when  the  partition 
took  place  does  not  seem  very  material. 

It  is  next  argued  that  the  plaintiffs'  claim  relates  to 
the  shamilat  deh,  and  that  as  there  is  no  shamilat  deh  but 
only  shamilat  pattis,  the  suit  should  be  dismissed.  But  the 
contention  that  the  plaintiffs  claim  grazing  rights  in  the 
shamilat  deh  does  not  seem  to  be  correct.  They  distinctly 
refer  in  the  plaint  to  the  banjar  land  belonging  to  the  several 
pattis  in  which  they  claim  right  of  pasture.  Moreover  they 
refer  in  para.  S  of  the  plaint  to  the  conditions  of  the  Wajib- 
ul-arz  and  have  attached  to  the  plaint  a  copy  of  the  entry 
in  the  Wajib-ul-arz  of  18S4  relating  to  the  grazing  rights  in 
the  shamilat  pattis. 

•  The  third  contention  is  that  plaintiffs  are  not  entitled 
to  grazing  rights  under  the  Wajib-ul-arz  of  1884  because  they 
were  not  parties  to  it,  and  95  P.  R.  1914  (J)  is  relied  on 
in  suppoit  of  this  argument.  13ut  in  that  case  the  plain- 
tiffs were  mostly  shopkeepers  and  wore  neither  proprietors 
nor  tenants,  and  it  was  found  that  they  were  in  no  way 
connected  with  the  settlement  of  the  laud  revenue,  being 
outside  the  pale  of  the  village  community  properly  so  called. 
It  is  on  a  consideration  of  these  facts,  taken  along  with 
the  fact  of  the  plaintiffs  not  having  been  parties  to  the  agree- 
ment entered  in  the  Wajib-ul-arz  that  the  -Court  held  that 
the  entry  did  not  entitle  the  plaintiffs  to  the  rights  they 
claimed.  The  present  case  isA  clearly  distinguishable,  for  here 
the  plaintiffs  are  apparently  members  of  the  village  com- 
munity and  are  said  to  be  tenants  cultivating  laud  in  the 
village.  Moreover,  the  finding  of  the  first  Court  was  that 
the  plaintiffs  had  a  right  of  grazing  cattle  in  the  shamilat 
by  custom.  This  finding  was  not  challenged  in  the  appeal 
to  the  District  Court,  aud  it  cannot  be  challenged  in  second 
appeal  without  a  certificate. 

(1)  95  P.  R.  1914  {MuiUhi  Rum  v.  Rulia  flam). 
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Another  contention  is  that  certain  land  has  been  included 
in  the  decree  in  which  the  plaintiffs  have  not  exprcised  grazing 
rights  during  the  six  years  preceding  the  suit  as  there  ij 
kharkana  growing  on  it.  As  to  this  it  is  sufficient  to  say 
that  the  Lower  Appellate  Court  finds  as  a  fact  that  the 
cattle  have  been  grazing  on  that  land,  and  this  finding  cannot 
be  questioned  in  second  appeal. 

The  remaining  contention  of  Mr.  Fazl-i-Hussain  is  that 
the  suit  is  bad  for  misjoinder  of  parties  and  causes  of  action 
inasmuch  as  under  the  tVajib-nl-arz  of  1884,  the  plaintiffs 
have  not  got  a  right  of  grazing  over  the  shamilat  of  all 
the  pattis,  but  the  proprietors  and  non-proprietors  can  graze 
cattle  only  on  their  own  pattis.  In  the  suit  as  framed,  how- 
ever, there  is  no  misjoinder,  and  there  is  no  necessity  to 
require  the  plaintiffs  to  split  up  their  suit  into  three.  The 
areas  of  the  several  pattis  and  of  the  different  khasra  numbers 
in  each  pattis  are  given  in  the  judgment  of  the  tirst  Court, 
and  the  decree  can,  without  the  case  being  remanded,  be 
modified  so  as  to  give  the  plaintiffs  the  relief  to  which  they 
are  entitled. 

With  regard  to  the  cross-objections,  the  le.irned  counsel 
for  the  respondents  presses  only  ground  No.  4,  in  which  he 
urges  that  certain  numbers  should  not  have  been  excluded 
from  the  charand.  As  to  this  the  Lower  Appellate  Court's 
finding  is  that  the  proprietors  have  been  in  effective  posses- 
sion of  those  numbers,  and  its  finding  on  this  point  cannot 
be  questioned.  We  see  no  reason  therefore  for  allowing  the 
plaintiffs  a  l.irger  area  for  grazing  than  has  been  allowed  by 
the  Lower  Appellate  Court. 

We  dismiss  the  cross-objections,  and  we  accept  the  appeal 
and  modify  the  decree  of  the  Lower  Appellate  Court  to  the 
extent  only  of  directing  that  out  of  the  area  of  273  kanals, 
I  marla  allowed  by  that  Court  as  a  grazing  ground  the 
plaintiffs  belonging  to  pittz  Kalian  will  be  entitled  to  graze 
cattle  only  in  125  kanals,  1  marla  out  of  the  shamilat  in 
that  patti  ;  those  of  patti  Nahri  only  in  10H  kanals,  11  marlas 
out  of  the  shamilat  land  in  that  patti,  and  those  helonging 
to  patti  Pakwerian  only  in  4-1  kanals,  9  marlas  out  of  the 
shamilat  land  in  that  patti.  The  decree  of  the  Lower  Appel- 
late Court  having  been  upheld  except  tor  this  slight  modifica- 
tion, the  appellants  will  pay  the  respondents  costs  in  this 
Court. 

Appeal  accepted. 
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No.  123. 

Before  Hon.  Mr.  Justice  Shadi  Lai  and  Hon.  Mr.  Justice 
Wilberforce. 
BUDHr  PARKA  SR,  AND  OTHERS— (Plaintiffs)— 
APPELLANTS, 
Versus 
CHANDER  BHAN  AND  OTHERS— (Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  1052  of  19 U. 

Custom— succession — self-acquired  ■property — daughter's  sons  or  colla- 
terals—Dhami  Brahmins  of  Kamalia,  district  Montgomery—  Riwaj-i-am— 
Wajib-ul-arz. 

Held  that  the  collaterals,  on  whom  the  onus  lay,  had  failed  to  prove 
that  by  custom  among  Dhani  Brahmins  of  Kamalia  they  succeeded  to  ac- 
quired property  in  preference  to  a  daughter's  sons. 

Rattigan's  Customary  Law,  para.  23  (2),  referred  to. 

Held  also,  that  in  the  absence  of  a  clear  statement  to  the  contrary  an 
entry  in  a  Riwaj-i-am  or  Wajib-ul-ar*  refers  merely  to  ancestral  property. 

Second  appeal  from  the  decree  of  P.  D.  Agneiv,  Esquire,  Divi- 
sional Judge,  Lahore,  dated  the  26th  January  1914 

Rambbaj  Datta,  for  Appellants. 

Sheo  Narain,  for  Respondents. 

Tbe  judgment  of  the  Court  was  delivered  by  — 

21th  May  1918  WiLBERFOBCE,  J. — The  parties   in  this  case,  who  are    Dhani 

Brahmias  of  Kamalia  and  Jamal  Pahar  in  the  Montgomery 
District,  have  been  held  to  be  governed  by  ordinary  agricul- 
tural custom  in  the  matter  of  succession.  Their  pedigree-table 
is  given  at  page  10  of  the  printed  paper-book  and  need  not 
be  repeated  here.  The  plaintiffs,  who  are  the  daughter^'  sons 
of  the  last  male  holder,  have  had  to  institute  the  present 
suit  as  mutation  of  the  laud  left  by  his  widow  has  been 
sanctioned  in  the  names  of  his  male  collaterals.  The  case  has 
had  a  prolonged  life  having  been  instituted  in  1911.  The 
plaintiffs  based  their  suit  upon  Hindu  Law  and  it  was  first 
dismissed  on  the  ground  that  they  were  governed  by  agri- 
cultural custom.  This  finding  was  upheld  by  t he  learned 
Divisional  Judge.  On  appeal  to  the  Chief  Court  it  was  held 
that  the  question  whether  parties  were  governed  by  custom 
could  not  be  contested  in  the  absence  of  a  certificate,  but  that 
the  Divisional  Judge  had  wrongly  excluded  from  consideration 
certain  instances  in  favour  of  the  plaintiffs  on  the  ground 
that  they  related  to'non-ancestral  property.     It  was  also  doubted 
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whether  any  great  part  of  the  property  was  aneestral  and 
the  case  was  remanded  for  a  decision  on  the  issues,  whether 
the  land  was  ancestial  and  if  not,  whether  there  is  a  custom 
among  Dhami  Brahmins  of  Kamalia  by  which  a  brother's 
grandsons  exclude  daughters  and  daughters'  sons  from  succes- 
sion to  non-ancestral  property.  The  Subordinate  Judge  has 
now  held  that  out  of  400  kanals  only  an  area  of  33  kanals  6 
marlas  is  ancestra'.  He  has  held  however  that  by  custom  the 
collaterals  exclude  the  daughters' sons    in    respect   of   acquired  • 

property.  The  District  Judge  in  a  brief  note  forwarding  the 
case  has  doubted  the  decision  regarding  the  ancestral  character 
of  part  of  the  property  and  has  otherwise  agreed  with  the 
Subordinate  Judge. 

The  main  questiou  in  this  case  is    one   of    Customary   Law 
regarding   the   rights   of   collaterals   among    Dhani    Brahmins 
of  Kamalia  to  exclude    daughters'   sons    in  respect   of  acquired 
property.     The   onus   of   this    issue  was  placed  upon  the  colla- 
terals  in   accordance    with    paragraph    23    (2)    of   Rattigan's 
Customary  Law  and  it  has  to  be  seen   how   far    this    onus    has 
been  discharged.     In  the    first  place  copies  of  the  Wajib-id-arz 
and  the  Riwaj-i-am  or    the    Montgomery    and   other    Districts 
have   been    relied    on    by    the   collaterals.     These    copies  have 
been  described  by  Mr.    Agnew,  Divisional    Judge,   and   by  the 
learned   Subordinate    Judge   on   remand.     It   is    not  necessary 
for  us  to  deal  with  th>em  at  length  as    in   practically   all   these 
cases    no   distinction    is    made  between  inheritance  to  ancestral 
and  acquired  property.     It  has  been  held  on  frequent  occasions 
by  this  Court   that    in    the  absence  of  a  clear  statement  to  the 
contrary  an  entry  in  a  Riwaj-i-am  or  Waji b -ul-arz  refers  merely 
to  ancestral   property.     At   the   time    when   these   records   of 
custom  were  prepared,  acquisition  of   property   by  purchase  or 
otherwise    being  of   rare   occurrence  no  inquiry  whatever   took 
place  regarding  succession  tnereto.     In  only  two  of  the  extracts 
on   the   record   is    there   any    reference   to    acquired  property. 
The  first  reference  is  in    D  3,    an  extract   from    the  Ruvaj-i-am 
of  the    Montgomery    District    which  has    been  misinterpreted 
by  Mr.  Agnew.     It   is  to    the  effect   that   daughters    have    no 
right   of   succession  in  the   absence    of  male  descendants,  but 
that  in  the  matter   of   gifts  by   a    proprietor   to    daughters    or 
others  there  is  no  distinction  between  ancestral  and  self-acquir° 
ed  property.     It  does  not  refer   to   the   right   of   daughters    to 
inherit  acquired    property  in  the  presence  of  collaterals.  D  4 
is  practically  to  the  same  effect  with  the  addition  that  Brahmin 
proprietors  have  full  power  of  alienation  of   ancestral   or    self- 
acquired  property.     These   entries  are  in  no  way    in  favour 
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of  the  collaterals.  Indeed  they  show  that  in  the  matter  of 
alienations  Brahmin  proprietors  more  nearly  follow  Hindu 
Law  than  the  normal  customary  law  of  agriculturists,  and 
under  these  circumstances  the  onus  on  these  high  class  Hindus 
to  prove  a  custom  excluding  daughters  from  inheritance  to 
even  acquired  property  in  the  absence  of  male  descendants  is 
by  no  means  lightened. 

There  only  remain  the  instances  of  the  exclusion  of  daughters 
by  eollaterals  in  the  inheritance  to  self -acquired  property.     As 
regards    these   instances    eleven   have  been    considered    to    be 
proved  by  the  learned  Subordinate   Judge   on   remand.     These 
instances   are   somewhat    in   favour  of   the    collaterals  though 
their  value   appears    to   have  been   exaggerated   by    the   Sub- 
ordinate  Judge.     In  the  hist  place  most  of   the  instances  refer 
to   Brahmins   leaving   acquired   and  ancestral    property.     The 
proportionate  values   of  the    properties   are    not    shown  ;    nor 
is  it  clear  whether  the  daughter  waa  in  any  position    to    contest 
the  claim   of  the    male   collaterals;  nor  whether  the  property 
left  was  of  auy  real  value    to    her.     There  is    also    no    detinite 
information  regarding    the   age   of    tho    daughter   or    whether 
she    had    married   and  was  living  in  a  locality  distant  fiom  the 
property.     Moreover   although  iu    some   cases    there    is    docu- 
mentary evidence  that  part  of  the   property    was    self- acquired, 
the   greater   part   of   the   evidence   is  oral    and  of  little  value. 
Many  of  the  witnesses  refer  to  events  which  took    place   before 
their   birth.     Also  many   of   the  instances  most  probably  refer 
to  laud  held  by    a   joint   Hindu    family    to    which   a   daughter 
would    have   no  riglit  of  inheritance.      Other  iustances  refer  to 
land    held    by    occupancy    teuauts    to    which    a   daughter    has 
legally    no   claim.      As    for   house    pioperty    Brahmius  being 
asuallv  non-proprietors  in  the  village  tho  daughter  again  would 
have   no   claim   in   view   of    paragraph    238  (a)  of  Rattigan's 
Customary  Law. 

On  the  ether  hand,  even  admitting  these  iustances  to  be 
of  borne  value,  there  are  strong  reasons  for  refusing  to  admit 
that  they  have  proved  the  case  of  the  collaterals.  Instances  are 
bound  to  occur  in  which  the  rights  of  girls  or  women  are 
ovei  ridden  by  their  stronger  male  relations  and  in  which  they 
are  unable  to  contest  properly  the  actions  of  usurpers.  To 
turn  up  the  case  therefore  we  consider  that  the  collaterals  have 
failed  to  establish  any  custom  by  which  tl.ey  are  entitled  to 
exclude  daughters  or  daughters'  sous  from  inhritance  to  acquir- 
ed piopeity. 
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There  was  some  contest  before  us  whether  an  area  of  1 10 
kanals  belonging  to  chah  Brahmanwala  in  Jaraal  Pahar  was 
ancestral  or  self-acquired.  The  common  ancestor  of  the  parties 
obtained  the  land  in  about  1822  by  a  lekha  mukhi  mortgage 
and  at  some  time  sank  a  well.  In  1872  it  is  stated  that  his 
descendants  had  since  then  been  in  possession  and  that  for 
the  last  15  years  the  land  had  been  lying  unoccupied.  The 
Subordinate  Judge  considered  that  it  was  only  proved  that 
the  common  ancestor  had  acquired  mortgagee  rights  and  that 
there  was  no  proof  that  he  had  obtained  the  full  proprietary 
rights  in  the  land.  The  mere  fact  that  the  common  ancestor 
sank  a  well  does  not  in  any  way  raise  a  presumption  that  at 
the  time  he  was  the  proprietor.  We  do  not  for  these  reasons 
share  the  opinion  of  the  District  Judge  that  the  land  is 
ancestral. 

The  result  is,  therefore,  that  we  accept  the  appeal  and 
give  plaintiffs  a  decree  for  the  properties  sued  for  excluding 
the  shop  and  the  land  known  as  khati  arazi  chah  Tutwal*  in 
Kamalia  and  the  joint  khata  in  the  same  well  measuring 
respectively  31  kanals,  18  marlas  and  1  kanal  8  marlas  referred 
to  as  Nos.  3  and  4  in  the  report  of  the  Subordinate  Judge. 
As  plaintiffs  have  succeeded  in  respect  of  more  than  ll-12ths 
of  their  claim  we  give  them  their  full  costs  in  all  the  Courts. 

Appeal  accepted. 
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Privy  Council. 
No.    124. 

Present: — Lord  Atkinson,  Lord  Phillimore,  Sir 
John  Edge. 

BUiH.  MATi  AN  P  J  1NO  THE  ft -APPELLANTS,    \ 

Versus 
AHAD  SHAH  AND  ANOTHER-RE8PONDENTS. 
Privy  Council  Appeal  No.  26  of  1917. 
(Chief  Court  Civil  Appeal  No.  1043  of  1911). 

Indian  Contract  Act,  IX  of  1872,  section  16  (as  amended  by  Act 
VI  of  1899;  —dealings  between  money-lender  and  expectant  heir— uncon- 
scionable bargain— undue  influence— high  interest,  capitalised  from  time  to 
time— decision  must  be  according  to  Indian  Contract  Act  and  not  on  principles 
adopted  in  English  Courts  of  Equity— Onus  probandi-  Evidence  that  the 
debtors  compromised  with  other  creditors  on  easy  terms— wh"ther  admissible. 

The  plaintiff  sued  the  defendant  upon  certain  promissory  notes  to 
recover  the  sum  of  Rs.  61,800  as  principal  and  Rs.  40,489-3-0  as  interest 
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at  the  rate  of  Rs.  30  per  cent,  per  annum.  The  defendant  pleaded  want 
of  consideration,  undue  influence,  and  that  the  whole  transaction  was  an 
unconscionable  bargain  made  with  him  as  an  expetcant  heir.  It  was  found 
that  the  defendant  received  a  consideration  for  the  making  of  the  pro  notes 
amounting  to  Rs.  4,471-5-9 

Held,  that  the  questions  raised  in  the  pleas  must  be  decided  with 
reference  to  the  provisions  of  the  Indian  Contract  Act,  1872,  as  amended 
by  the  Indian  Contract  Amendment  Act  1899,  and  on  these  alone— the 
principles  upon  which  English  Courts  of  Equity  deal  with  similar  questions 
being  therefore  entirely  inapplicable. 

33  Indian  Appeals  118  (127)  (1)  and  34  Indian  Appeals  9  (2), 
referred  to. 

I  Held  also,  that  the  mere  fact  that  the  principal  sum  now  claimed 
exceeds  enormously  the  amount  originally  advanced  will  be  no  ground  for 
holding  the  transaction  unconscionable.  It  must  also  appear  that  there  was 
something  unconscionable  either  in  the  original  dealings  or  in  the  subsequent 
stages  of  the  transaction. 

I.  L.  R.  23  Cal.  15  (P.  C.)  ^.3),  referred  to. 
i  Held  further,  that  there  is  nothing  inherently  wrong  or  oppressive 
in  a  lender's  securing  for  himself  compound  interest  after  the  borrower 
has  for  a  considerable  time  neglected  to  pay  the  debt  ho  owes  or  the 
interest  accruing  due  upon  it  which  he  has  contracted  to  pay.  The  borrower 
cannot  acquire  merit  simply  by  breaking  his  contract. 
1918  Appeal  Cases  372  (4),  referred  to. 

Held  also,  that  on  the  face  of  them  there  was  nothing  unconscionable 
in  the  transactions  between  plaintiff  and  the  defendant  within  the  meaning 
of  section  16,  sub  section  (3)  of  the  Indian  Contract  Act,  1872,  as  amended, 
and  neither  the  rate  of  interest  reserved  (30  per  cent,  per  annum)  nor 
the  capitalisation  of  overdue  interest  at  lengthy  intervals  nor  the  two  com- 
bined were  sufficient  to  lead  to  a  contrary  conclusion. 

Held  further,  that  although  it  was  legitimate  to  prove  that  the  deceased 
defendant  became  heavily  indebted  to  several  creditors  during  the  years 
covered  by  the  transactions,  it  was  wholly  illegitimate  to  give  any  evidence 
as  to  the  terms  on  which  he  succeeded  in  compromising  with  creditors  other 
than  the  plaintiffs. 

Held  moreover,  that  even  assuming  that  plaintiff  Bdlla  Mai  was  in 
a  position  to  dominate  the  will  of  deceased  defendant  he  did  not,  to  use 
the  words  of  section  10  of  the  Contract  Act  as  amended,  use  that  position 
to  obtain  an  unfair  advantage  over  the  deceased  by  extorting  from  him 
unconscionable  bargains  or  otherwise  and  the  onus  of  proving  this  was 
upon  the  deceased  defendant.  It  was  consequently  unnecessary  to  deter- 
mina  whether  the  plaintiff  Balla  Mai  in  fact  occupied  a  position  to 
dominate  the  will  of  the  deceased  defendant  at  all  within  the.  meaning 
of  the  Statute. 

(1)  (1906;  33  Indian  Appeal*  118  (127)  (Dhanipal  Das  v.  Rani  Manesha 

Bakhsh  Singh  K 

(2)  (1906)  34   Indian    AppeaU  9   (Rani  Sundur  Koer  v.   Ram  Shorn 

Kishen).  • 

(3)  (1895)  /.  L.  R.  23  Cal.  15  (P.  C.)    (Ganga    Bakhsh  v.  Jagat  Bahadur 

Singh). 

(4)  U918;  Appeal  Cases  372  (Yourell  v.  Hibernian  Bank,  Limit 
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Appeal  from  the  decree  of  the  Chief  Court  of  the  Punjab  (Iieid 
C  J.  and  Kensington,  J),  dated  the  \Sth  January  19 '.4. 

The  judgment  of  their  Lordships  was  delivered  by  - 

Lord  Atkinson— This  is    an  appeal   frnm  a  judgment   and    hth  July  1918. 
decree   of    the   Chief   Court   of    the   Punjab,    dated    the   13th 
January,   1914,    varying   a   decree   of   the    District    Judge   of 
Amritsar,   dated  the  31st  July,  19 U,  and  decreeing  in  part  the 
claim  of  the  present  appellants. 

The    plaintiff   Balla  Mai   is   the    father    of    the    plaintiff 
Ibhar   Das.     They   carry  on   the  business   of   sellers    of  g-dd 
lace  in  the  city  of  Amritsar,  and  are  in  addition  money-lenders 
They  are  members  of  a  joint  Hindu  family. 

The  deceased  defendant  was  a  Mahomedan.  He  was  horn 
in  the  year  1863,  and  was  thei^efore  in  the  year  1892  29 
years  of  age.  At  the  latter  date  he  had  been  employed  for  six 
years  as  permanent  copying  clerk  in  the  office  of  the  Divisional 
Judge  of  Amritsar  at  a  salary  of  40  rupees  per  mensem. 
The  defendant's  father  was  headman  of  the  Kunjar  or  pro- 
stitute caste. 

The  action  out  of  which  this  appeal  arises  was  brought 
hy  the  plaintiffs  upon  ceitain  promissory  notes  admittedly 
drawn  up  and  executed  by  the  deceased  defendant  to  recover 
the  sum  of  61,800  rupees  alleged  to  be  due  for  principal, 
and  Rs.  40,489«3-0  alleged  to  be  due  for  interest  at  the  rate 
of  SO  rupees  per  cent,  per  annum,  according  to  the  tenor 
of  these  notes.  The  plaint,  which  was  filed  on  the  25th 
April,  1909,  set  forth  the  particulars  of  the  several  notes 
sued  upon,  which  it  is  not  disputed  were  respectively  presented 
to  the  deceased  defendant  at  maturity  and  payment  demanded 
without  effect. 

The  deceased  defendant  on  the  15th  May,  1909,  filed  a 
written  statement  admitting  the  execution  of  the  several  pro- 
missory notes  sued  upon,  but  alleging — 

lt     That  he  did  uot  receive    any    consideration    for  the 
making  of  them  ; 

2.  That   the    notes  sued  upon  and  all  promissory  notes 

and    acknowledgment    made   or    given   by   him 
\  leading  up    to   the    making   of   the  former  were 
procured  from  him  by  the  exercise  by  the  plain- 
tiffs of  undue  influence  upon  him  ;  and 

3.  That  the  whole  transaction  of  which  the  promissory 

notes  sued  upon  were  the  outcome  was  an  uncon- 
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scionable  bargain  made  with  him  as  an  expectant 
heir,  and  therefore  liable  to  cancellation. 

It  has  been  decided  by  this  Board  in  two  cases,  namely, 
Dhanipal  Das  and  another  v.  Rani  Maneshar  Bakhsh  Singh 
(33  LA.  1  IK,  127)  (1)  and  Rani  Sundar  Koer  v.  Ram  Sham 
Kishen  (34  LA.  9),  (2)  that  questions  such  as  those  raised  by  this 
written  statement  must  be  decided  on  the  provisions  of  the 
Indian  Contract  Act  of  1872,  as  amended  by  the  Indian  Contract 
Amendment  Act  of  1899,  and  on  those  alone.  The  principles 
upon  which  English  Courts  of  Equity  deal  with  similar  questions 
are  therefore  entirely  inapplicable. 

The  16th  section  of  the  Contract  Act  of  1872,  as  amended 
by  the  later  Act,  runs  as  follows  :— 

"I.  A  contract  is  said  to  be  induced  by  undue  influence 
where  the  relations  subsisting  between  the  parties  are  suoh 
that  one  of  the  parties  is  in  a  position  to  dominate  the  will  of 
the  other  and  uses  that  position  to  obtain  an  unfair  advantage 
over  the  other. 

"  2.  In  particular  and  without  prejudice  to  the  generality 
of  the  foregoing  principle,  a  person  is  deemed  to  be  in  a  position 
to  dominate  the  will  of  another  :— 

"  (a)  "Where  he  holds  a  real  or  apparent  authority  over 
the  other,  or  where  he  stands  in  a  fiduciary 
relation  to  the  other  ;  or 

"  (b)  When  he  makes  a  contract  with  a  person  whose 
mental  capacity  is  temporarily  or  permanently 
affected  by  reason  of  age,  illness,  or  mental  or 
bodily  distress. 

"  3.  Where  a  person  who  is  in  a  position  to  dominate 
the  will  of  another  enters  into  a  contract  with  him,  and 
the  transaction  appears  on  the  face  of  it  or  on  the  evidenoe 
adduced  to  be  unconscionable,  the  burden  of  proving  that 
such  contract  was  not  induced  by  undue  influence  shall  lie 
upon  the  person  in  a  position  to  dominate  the  will  of  the 
other." 

Four  illustrations  are  given.  These  are  to  be  takei  as 
part  of  the  statute.  Two  of  them,  namely,  (c)  and  (d),  appear 
to  be  applicable  to  the  present  oase,  (c)  provides  if  "  A, 
being  in  debt  to  B,  the  money-lender  of  the  village,  contracts 
a   fresh   loan    on    terms   which   appear   to   be  unconscionable. 

(1)  (1900;  33  I,  A.  118  (127)  {Dhanipal  Das  v.  Rani   Maneshar  Bakhsh 

Singh). 
(2)  (1900)  31  I.  A.  9  {Rani  Sundar  Koer  v.  Ram  Sham  Kishen). 
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It  lies  on  B  to  prove  the  contract  was  not  induced  by  undue 
influence."  (d)  Provides  that  if  "  A  applies  to  a  banker  for 
a  loan  at  a  time  when  there  is  stringency  in  the  money 
market.  The  banker  declines  to  make  the  loan,  except  at  a 
high  rate  of  interest,  A.  accepts  the  loan  on  these  terms. 
This  is  a  transaction  in  the  ordinary  course  of  business,  and 
the  contract  is  not  induced  by  undue  influence  "  Now  both 
Courts  have  held  that  the  averment  in  the  plaint  that  the 
deceased  defendant  did  not  receive  any  consideration  for  the 
making  of  the  notes  sued  on  was  uutrue,  and  that  considera- 
tion in  fact  amounting  to  the  sum  of  Rs.  4,471-5-9  was  received 
by  him  for  the  making  of  them.  The  deceased  defendant 
himself  deposed  that  about  3,090  rupees  of  this  sum  re- 
presented money  actually  advanced  to  him  by  the  plaintiffs. 

The  balauce  was  proved  to  be  the  price  of  goods,  such  as 
gold  lace,  by  the  plaintiffs  actually  sold  to  hiin,  or  of  clothing 
by  them  actually  procured  for  him. 

The  District  Judge,  in  delivering  his  judgment,  most  truly 
remarked  that  one  "  cannot  avoid  being  struck  by  the  fact  that 
an  original  principal  of  Rs.  4,471-5  9  had  expanded  to  a  principal 
sum  of  no  less  thau  Rs-  61,800  ....  and  that  such  a 
result  certainly  impressed  one  at  first  sight  as  distinctly  harsh 
and  unconscionable,  "  But  "  (he  continues)  "  I  doubt  whether 
"  on  examination  it  can  be  held  really  to  be  so,  for  what 
"  we  have  to  look  at,  primarily  at  any  rate,  ai*e  the  circuni' 
*'  stances  existing  at  the  time  of  the  original  dealiugs,  and  not 
u  the  ultimate  result  of  these  dealings,  unless  the  intermediate 
"  stages  whereby  that  ultimate  result  has  been  arrived  at  have 
"  themselves  been  harsh  or  unconscionable.  In  other  words, 
"  the  mere  fact  that  the  principal  sum  now  claimed  exceeds 
"  euormously  the  amount  originally  advanced  will  be  no  ground 
"  for  holding  the  transaction  unconscionable.  It  must  also  ap- 
"  pear  that  there  was  something  unconscionable  either  in  the 
"  original  dealings,  or  in  the  subsequent  stages  of  the  transac- 
"  tion."— See  I.  L.  R.  XXIII  Gal.  15  (1), 

and  he  then  proceeds  to  examine  the  original  dealings  between 
the  parties. 

The  learned  Judge  has,  in  their  Lordships'  view,  in  this 
passage  laid  down  the  true  principle  upon  which  this  extreme 
augmentation  of  the  deceased  defendant's  indebtedness  should 
be  regarded  and  dealt  with.  It  is  not  enough — indeed,  it  ia 
misleading — to  look  at  the  result  alone. 

(1)  (1895)  I.  L,  R.  23  CaU  15  (P.  C.)  {Ganga  Bakhsh  v,  Jagat  Bahadur 
Singh). 
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This  is,  in  their  Lordships'  vi^w,  the  error  into  which 
the  Chief  Court,  have  to  some  degree  apparently,  fallen.  A 
borrower  who  obtains  a  loan  secured  by  a  promissory  note 
on  quite  reasonable  terms,  by  neglectiug  to  pay  the  note  at 
maturity,  further  neglecting  to  pay  the  accruing  interest  for 
the  several  years  following,  and  then  giving  a  renewal  note 
for  the  original  debt  plus  the  capitalised  interest,  could  pro- 
duce a  result  which  might  at  first  sight  appear  oppressive, 
and  yet  there  would  be  nothing  harsh  or  unconscionable  in  the 
creditor's  demand,  since  the  added  iuterest  only  accumulated 
while  he  forebore  to  enforce  the  payment  of  the  sums  from  time 
to  time  due  to  him. 

On  the  other  hand,  it  would  be  quite  possible  for  a 
money-lender,  by  making  loans  for  short  periods  on  apparently 
fair  terms,  and  then  insisting  on  capitalising  the  interest 
immediately  on  its  becoming  payable,  to  pile  up  compound 
interest  on  the  initial  debt  at  such  a  rate  as  would  make 
the  result  after  a  few  years  most  oppressive  aud  unconscion- 
able. But  there  is  nothing  inherently  wrong  or  oppressive 
in  a  lender's  securing  for  himself  compound  interest  after 
the  borrower  has  for  a  considerable  time  neglected  to  pay 
the  debt  he  owes  or  the  interest  accruing  due  upou  it  which 
he  has  contracted  to  pay.  The  borrower  cannot  acquire  merit 
simply  by  breaking  his  contract.  Bankers  are,  in  fact,  in 
this  country  in  the  habit,  in  the  ordinary  course  of  their 
business,  of  capitalising  the  interest  accruing  on  overdrawn 
current  accounts  every  six  months,  as  long  as  a  debit  balance 
agaiust  the  customer  remains  due.  (YourelL  v.  Hibernian  Bank, 
Limited,  1918,  A.  0.  372)  (1). 

The  District  Judge  examined  exhaustively  and  with  the 
greatest  care  all  the  dealings  which  took  place  between  the 
plaintiffs  aud  the  deceased  defendant  from  their  initiation  in 
the  year  1892  down  to  the  making  of  the  notes  sued  upon, 
tracing  backwards  from  the  latter  to  their  first  beginnings. 
And  at  the  end  of  his  judgment  will  be  found  under  his  hand 
a  genealogical  tree,  as  it  were,  of  these  several  groups  of  huiulis. 
The  Chief  Court  did  not  suggest  that  there  was  any  iuiccuracy 
in  the  dates  and  figures  so  set  out.  It  differed  merely  as 
to  the  conclusions  to  be  drawn  from  them.  The  first  trans- 
action between  the  parties  took  place  on  the  18th  November, 
1892.  On  that  day  the  deceased  defendant  purchased  on  credit 
in  the  shop  of  Balla  Mai,  from  the    viunib   in   charge,   lace   at 


(1)  ^1«J18)  A.  C,  372  (Yourdl  v.  Hibernian  Dank,  Limited). 
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the  price  of  Rs.  252- J 0-9.  The  details  of  this  purchase  have 
been  entered  in  the  plaintiff's  books  by  the  deceased  defendant, 
and  by  the  latter  signed.  On  the  29th  of  the  same  month  he 
purchased  from  the  plaintiffs  goods  of  various  character  at 
the  price  of  Rs-  627-15-0,  which  together  with  the  earlier 
purchase  brought  his  indebtedness  to  the  plaintiffs  up  to  the 
sum  of  Rs.  880-9-9. 

As  on  the  previous  occasion  the  particulars  of  this  transac- 
tion were  entered  by  the  purchaser  in  the  appellants'  books 
and  the  entries  duly  signed  by  him.  From  the  3rd  to  the 
27th  December,  1892,  the  deceased  defendant  purchased  in 
the  like  manner  from  the  plaintiffs  clothes  and  other  articles, 
raising  his  indebtedness  to  them  to  the  sum  of  Rs.  1,653-14-3. 
This  account  is  signed  by  him  on  the  28th  January,  1893. 
No  interest  whatever  appears  up  to  this  to  have  been  charged 
upon  it.  On  the  30th  January,  two  days  after  the  correct- 
ness of  the  account  was  thus  acknowledged,  two  bonds  were 
executed  by  the  deceased  defendant  in  favour  of  Lala  Balla 
Mai.  The  first  for  a  sum  of  Rs.  1,753-14  5,  stated  to  be 
due  under  a  bahi  account  entered  in  the  deceased's  hand- 
writing on  leaves  Nos.  215  to  281,  commencing  from  the 
18th  November,  1892,  to  the  -8th  January,  1893,  the  deceased 
agreeing  to  pay  this  sum  on  the  1st  August  following  with 
interest  at  the  rate  of  2  rupees  per  cent,  (per  mensem  pre- 
sumably), and  in  default  of  payment  on  jthat  dace  interest 
to  be  charged  at  Rs.  2-8-0  per  mensem,  i.e.,  30  per  cent,  per 
annum. 

The  second  bond  contained  a  recital  that  the  obligor 
had  received  from  Lala!; Balla  Mai  450  rupees  in  cash,  and 
also  a  clause  agreeing  to  pay  this  money  with  inteiestat 
the  rate  of  Rs.  2-8-0  per  cent,  (per  mensem  presumably) 
on  the  1st  September  then  following.  The  bond  then  sets 
forth  the  fact  that  he  had  on  that  day  executed  another 
bond  for  Rs.  1,753-14-3,  and  provides  that  on  the  deceased's 
default  in  paying  both  bonds  the  creditor  was  authorised 
to  recover  in  any  way  he  liked  the  entire  money  due  with 
interest  from  the  obligor's  personal  property.  In  the  plaintiffs' 
books  under  date  the  30th  January,  1892,  appear  two  entries 
signed  by  deceased  defendant  setting  forth  accurately  these  two 
transactions. 

There  is  not  a  particle  of  evidence  in  the  case  to  show  that 
the  plaintiffs  everjmade  any  threat  to  or  put  any  pressure  upon 
the  deceased  defendant  to  induce  him  to  execute  these  securities 
or  either  of  them,  * 
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The  deceased  defendant  himself  never  so  stated,  and  Balla 
Mai,  who  was  examiued  as  a  witness  on  his  opponent's  be- 
half, stated  that  he  never  made  any  complaint  to  the  father 
of  Nasir-ud-Din ;  that  the  latter  was  in  debt  to  him  and  had 
omitted  to  pay,  that  he,  the  witness,  looked  upon  Nasir-ud- 
Din  as  an  honourable  man  ;  that  the  things  the  latter  bought 
in  his  Bhops  were  for  Nasir-ud- Din's  family  purposes,  as  was 
also  the  cash  he  borrowed  ;  that  he,  the  witness,  never  practis- 
ed any  fraud  or  undue  influence  upon  the  deceased  defendant ; 
that  every  time  the  latter  executed  a  hundi  he  was  in  the 
habit  of  going  through  the ]  accounts  carefully;  that  all  the 
hundis  were  in  the  deceased's  own  hand-writing;  and  that 
whenever  a  hundi  was  renewed  Nasir-ud-Din  used  to  note 
on  the  back  of  the  old  one  the  fact  of  renewal,  &c.  The 
deceased  defendant  relied  much  in  this  action  on  his  own 
dissolute  and  licentious  habits,  which  were  probably  exaggerat- 
ed to  suit  the  case ;  but  if  this  evidence  of  the  plaintiff  be 
true,  and  it  is  practically  uncontradicted,  he  was  one  of  the 
most  careful,  accurate,  and  business-like  drunkards  and  de- 
bauchees that  could  be  well  imagined.  The  principal  plaintiff 
frankly  admitted  that  he  refrained  from  pressing  the  deceased 
defendant  for  payment  of  the  hundia  given  him  from  time 
to  time  by  the  latter  iu  order  that  his  interest  might  ac- 
cumulate If  the  deceased  was  solvent,  or  nearly  solvent,  and 
the  payment  of  Ids  debt  was  at  all  secure,  it  was  a  good 
investment  of  the  plaintiffs1  capital.  There  does  not  to  their 
Lordships  appear  to  have  been  anything  rapacious  or  exacting 
in  the  plaintiffs  procuring  the  execution  of  these  bonds  on  the 
30th  January,  1893,  to  secure  the  repayment  of  his  shop  debt 
and  the  sum  of  450  rupees  money  advanced,  unless  it  is  to  bo 
found  in  the  rate  of  interest,  charged,  30  per  ceut.  per  annum, 
2\  rupees  per  mensem.  Well,  the  interest  allowed  by  the 
Uhief  Court  in  the  decree  is  18  rupees  per  cent,  per  annum,  \l 
rupees  per  mensem.  It  only  exceeds  that  rate  by  1  rupee  per 
mensem  ;  2  rupees  per  mensem  is  by  no  means  an  unusual  rate 
of  interest  iu  cases  from  India  comiug  before  this  I3oarJ.  And 
their  Lordships  think  that  Mr.  L)e  Gruyther  was  fully  justitied 
in  contending  that  if  a  suit  had  been  brought  immediately 
or  some  months  after  the  30th  January,  1803,  to  hnve  these 
bonds  of  that  date  set  aside  on  any  of  the  grounds  men- 
tioned in  the  above-mentioned  written  statement  it  would  have 
failed. 

Now,  as   appears   from   the   table  at  the  end  of  the  judg- 
ment  of   the    District   Judge   and    from  the  dooumeut    iu    the 
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case,  neither  the  principal  nor  interest  secured  by  these  bonds 
was  ever  paid;  but  ou  the  23rd  May,  1896,  two  years  and 
nine  months  after  the  day  by  it  named  for  payment,  the  1st 
August,  1893,  the  arrears  of  interest  then  due  were  capitalised, 
and  a  new  bond  as  of  that  date  for  the  sum  of  Rs,  362-9-3, 
bearing  interest  at  the  same  rate,  was  executed  by  the 
deceased. 

Similarly  nothing  was  paid  on  foot  of  either  the  principal 
or  interest  secured  by  the  second  bond  of  the  30th  January, 
1893,  till  the  3 1st  July,  1896.  Two  years  aud  ten  mouths 
after  the  day  named  for  paymeut  the  interest  then  due, 
amounting  to  Rs,  472-8-0,  was  capitalised,  added  to  the 
principal,  and  a  new  bond  executed  by  Nasir-ud-Din  to  the 
principal  debt,  450  rupees  and  interest,  making  together 
Rs.  922-8-0,  bearing  interest  at  the  same  rats,  Rs.  2-8-0  per 
cent,  per  mensem.  This  affords  a  fair  illustration  of  the  manner 
in  whish  interest  was  capitalised  and  the  debt  augmented. 
The  District  Judge  has  found  that  taking  the  various  groups 
of  hundis  as  he  has  grouped  them,  that  after  the  initial  hundi 
for  1,000  rupees,  dated  the  24th  January,  1897,  due  on  a  book 
account  then,  first  renewal  was  not  given  till  the  3rd  May 
1900,  three  and  a  quarter  years,  and  the  second  renewal  now 
in  suit  was  not  given  till  the  7th  October,  1904,  nearly  four 
and  a  half  years  after  its  predecessor  became  due,  when  no 
doubt  the  overdue  interest  was  capitalised. 

The  correctness  of  the  table  framed  by  the  District  Judge 
cannot  be  questioned.  The  documents  in  the  case  establish 
its  correctness.  It  clearly  shows  that,  so  far  from  hundis 
being  renewed  with  undue  frequency,  they  were  frequently 
allowed  to  remain  overdue  for  periods  of  from  two  and  a 
half  to  four  and  a  half  year*,  before  a  renewal  was  taken 
and  the  overdue  interest  capitalised.  In  some  instances  the 
period  of  limitation  of  suits  on  hundis  was  allowed  to  run 
out  before  any  renewal  wa^  given,  the  debtor  being  thus 
in  a  position,  if  disposed,  to  refuse  to  renew.  The  District 
Judge  having  regard  to  these  facts  found  that  the  numerous 
transactions  which  took  place  between  the  plaintiff  and  the 
deceased  defendant,  inclnding  the  making  of  the  notes  sued 
on,  were  not  on  the  face  of  them  unconscionable  contracts 
within  the  meaning  of  section  16,  sub-section  (3),  of  the 
Indian  Contract  Act  of  1872  as  amended.  Their  Lordships 
concur  with  the  learned  District  Judge  in  that  conclusion. 
In  their  opinion  neither  the  rate  of  interest  reserved,  30  per 
cent,  per  annum,  nor  the  capitalisation  of  overdue  interest  at 
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intervals  so  lengthy  as  those  proved  by  the  dates  of  the  securi- 
ties themselves,  nor  the  two  combined,  are  sufficient  to  lead  to 
a  contrary  conclusion. 

They  also   concur   with  the  learned    District  Judge  in  the 
second   conclusion    at    which   he  has  arrived,  namely,  that  the 
evidence  does   not  establish    that   thase  contracts    were  of  an 
unconscionable  character.     The    deceased  defendant   was    un- 
doubtedly  a   spendthrift   of   depraved    and   licentious   habits. 
He    undoubtedly   became   heavily  indebted  to  several  creditors 
during  the  years   covered   by   the   transactions  dealt  with  in 
this   appeal.     It   was   legitimate   to   prove  these  facts  in  order 
to   establish   that  he    was   a   person   of   weak  and  debauched 
character,   unable   to  resist  the  pressure  of  creditors  if  applied, 
or    to   resist   the   temptation    to    borrow    money  recklessly  to 
gratify  his   lusts ;  but   it   was    wholly    illegitimate  to  give  any 
evidence   as  to   the   terms   on    which    he  succeeded  in  compro- 
mising  with     creditors   other;  than  the  plaintiffs.     From  what 
appears,   it   may   well   have   been   that     thes  other    creditors 
were  rather   tricked  Jinto    making   easy    settlements  by   their 
belief   in    the    representations   made  that   the    father    of  the 
deceased  was  either    a   less   wealthy  man    than,   in   fact,  he 
was,  or  that   he  had   disposed  of   his    property,    as      he   was 
entitled  to    do,   by    gift  inter  vivos.     The  plaintiff,  Balla  Mai, 
heard  that   the  defendant's   father  had  done  this,   but   he   con- 
sidered that  it  was  a  mere   fictitious   thing,   done  to   defraud 
oreditors,  and  paid  no  attention  to  it. 

It; has  already  been   pointed  out  that  thei'e  is  no  evidenoe 
whatever  that  the  plaintiffs  ever  sought,  by  threat  or  otherwise, 
to  induce   or  coerce  the  deceased  defendant  to  give  them  any 
of  the   securities   which   he   actually   gave.     Nor  is  there  any 
satisfactory   proof   that,    though   the   deceased  defendant  may 
have   been    extravagant   and   have  spent  more  than  he  should 
have   done,     he   was   in   necessitous  circumstances    when   he 
commenced  dealing  with  the  plaintiff  Balla  Mai,  or  that  he  was 
in   pecuniary   distress   in   consequence  of  the  importunities  or 
pressure   of   creditors,   or   that   it   was   to    meet  the  claims  of 
such   creditors  he  borrowed   money  or  brought  goods  on  credit 
from    the    plaintiff.     On    the  contrary,  it  would  rather  appear 
from    the   deceased    defendant's  own  evidence  that  he  borrow- 
ed   this    money   from,  and  incurred  these  debts  to,  the  plaintiff 
in  order  to  procure  the  means  of  feeding  hia  own  vices. 

The  learned  District  Judge  accoidingly  held  that,  even  on 
tho  assumption  that  the  plaintiff  Balla  Mai  was  in  a  position  to 
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dominate  the  will  of  the  deceased  defendant,  he  did  not,  to  use 
the  words  of  section  16  of  the  Contract  Act  as  amended,  use 
that  position  to  obtain  an  unfair  advantage  over  the  deceased  by 
extorting  from  him  unconscionable  bargains  or  otherwise,  and 
that  the  deceased  defendant  had  utterly  failed  to  prove,  as 
he  was  bound  to  do,  that  the  plaintiff  Balla  Mai  had  in 
fact  exercised  undue  influence  upon  him  in  any  of  the  transac- 
tions out  of  which  his  liability  for  the  debt  sued  for  ultimately 
resulted. 

Their  Lordships  concur  with  the  learned  Distriot  Judge 
as  to  all  these  conclusions,  and  therefore  it  is  for  the  purpose 
of  this  appeal  unnecessary  for  them  to  determine  whether 
the  plaintiff  Balla  Mai  in  fact  occupied  a  position  to  dominate 
the  will  of  the  deceased  defendant  at  all  within  the  mean- 
ing of  the  statute.  The  District  Judge  did  not  hold  that 
the  plaintiff  had  acquired  that  position  by  reason  of  his  being 
the  latter's  creditor  to  a  large  amount,  holding  various  negoti- 
able securities  given  by  the  defendant  which  almost  at  any 
time  he  might  have  put  in  suit.  On  the  contrary,  the  learned 
Judge  expressly  held  that  there  was  nothing  to  suggest  that 
the  plaintiff  Balla  Mai  and  the  deceased  defendant  as  to  all  the 
aforesaid  transactions  did  not  in  this  regard  contract  with  one 
another  on  perfectly  equal  terms,  in  which  latter  conclusion 
their  Lordships  concur.  But.  the  learned  Judge  went  on  to 
decide  — 

1.  That    the   deceased   defendant  was  iu   the  position 

of  an  expectant  heir  within  the  meaning  of 
the  decision  in  Chesterfield  v.  Janssen  (2  Ves. 
Sen.  124)  and  the  authorities  following  it  ; 

2.  That  the  said  plaintiff  dealt  with  him  on  the  strength 

of  that  expectancy  ; 

3  That  a  person  so  doing  would  be  in  a  position 
to  dominate  the  will  of  the  expectant  heir 
within  the  meaning  of  section  16,  sub- section 
1,  of  the  Indian  Contract  Act  of  1872  as  amended ; 
and 

4.  As  their  Lordships  understand  his  judgment,  that 
the  burden  is  by  this  statute  thrown  upon  the 
person  occupying  this  position  to  show  that  he 
has  not  used  it  to  obtain  an  unfair  advantage 
over  the  expectant  heir  with  whom  he  so  deals. 

The   Chief   Court   concur   with  the  learned  District  Judge 
on   each   of   these   points      Where   they   differ    from  him   is 
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apparently  in  this  :  that  while  he  holds  that  the  plaintiff 
Balla  Mai  has  discharged  this  harden,  "else  he  should  have 
pronounced  a  decree  against  the  plaintiff's  claim  instead  of  in 
its  favour  as  he  has  done,  the  Chief  Court  hold  that  Balla  Mai 
has  failed  to  discharge  the  burden.  That  Court,  however, 
appears  to  base  its  decision  mainly,  if  not  entirely,  on  the  high 
rate  of  the  interest  received  by  the  notes,  30  per  cent.,  coupled 
with  the  great  augmentation  of  the  deceased  defendant's  debt 
due  to  the  capitalisation  of  interest.  For  the  reasons  already 
given,  their  Lordship3  disagree  with  the  exclusion  of  the 
Chief  Court  on  this  latter  point,  and  concur  with  the  District 
Judge.  So  that  whether  their  Lordships  concur  with  the 
District  Judge  on  these  points  (I),  (2),  and  (3),  or  not,  since 
they  concur  with  him  upon  point  (4),  the  result  of  the  appeal 
would  be  the  same. 

On  the  whole,  therefore,  their  Lordships  are  of  opinion, 
for  the  reasons  already  given,  that  the  judgment  appealed  from 
was  erroneous,  and  should  be  reversed,  tint  the  judgment  of 
the  Judge  of  the  District  Court  was  right  and  should  be 
restored,  and  that  this  appeal  should  be  allowed,  aud  they 
will  humbly  advise  His  Majesty  accordingly.  The  respondents 
must  pay  the  costs  of  the  appellants  in  the  Chief  Court,  and  the 
costs  of  this  appeal. 

Appeal  alloived. 


No.  125. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr. 

Justice  Martineau. 

ISHAR,  ETC.— (Plaintiffs)  -APPELLANTS, 

Versus. 

SUNDAR— (Defendant)-RESPONDENT. 

Civil  Appeal  No.  25  of  1915. 

Custom— alienation— creation  of  occupancy  rights  -status  of  collaterals 
to  challenge  same. 

Held,  that  the  creation  of  occupancy  rights,  being  a  transfer  of  valuable 
rights,  can  be  challenged  by  the  heirs  in  accordance  with  the  well  recognised 
principles  of  customary  law. 

69  P.  R.  1900  (1),  following  89  P.  R,  1898  (F.  B.)  (2),  approved. 

10  P.  R.  1906  (3),  not  followed. 

m  69  P.  R.  1900  CP»roa  Chand  v.  Mahesha). 

(2)  89  P.  R.  1898  (F,  B.)  (Karam  Din  v.  Sharaf  Din). 

(3)  1G  P.  A\  1900  {Faquir  Muhammad  v.Fazal  Muhammad). 
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Second  appeal  from  the  decree  of  M.  L.  Waring,  Esquire,  District 
Judge,  Hoshiarpur,  dated  the  1 6th  November  1914. 

Gokal  Chanel,  for  Appellants. 
Nih-d  Chand  Mehra,  for  Respondent. 

The  order  submitting  the  case  for  decision  by  a  Division 
Bench  was  delivered  by — 

LESLIE  JONES,  J. — One  Muushi  has  for  a  consideration  which    %r(i  3/a„  1915. 
is   called    Nazrana     created    occupancy  rights  under   section  6 
of  the  Tenancy  Act   in   favour   of    Snudar.     The    annual    rent 
is   to   be  2  annas  per  rupee  on  the  land  revenue  over  and  above 
the  government  demand. 

Munshi's  collaterals  sued  for  the  usual  declaration  and  in 
the  first  Court  they  obtained  a  decree.  The  Mansif  finding, 
though  without  reference  to  authority,  that  the  transaction 
amounted  to  an  alienation,  and  that  even  if  consideration  was 
proved,  necessity  was  not  made  out. 

On  appeal  the  District  Judge  dismissed  the  suit,  without 
discussing  the  question  of  necessity,  on  a  fiuding  that  the 
transaction  could  not  be  regarded  as  more  than  a  creation  of 
occupancy  rights  and  that  consequently,  16  P.  E.  1906  (  1)  being 
cited,  it  was  not  open  to  challenge  by  reversioners. 

Notice   was  issued   on   the    ground   that  no  such  plea  had  . 
been   taken.     It   does  not,   it   is   true,    appear   in   the  written 
pleas,  and  there,  were  no  written  statements,  but  the  plea    must 
have  been  raised  orally,  as  otherwise  it  is  impossible  to  acoount 
for  the  first  issue  which  the  M  unsif  framed. 

I  think  that  it  must  be  faced.  The  question  is  of  course 
discussed  at  great  length  in  lb  P.  P,  1906,  but  as  in  point  of 
fact  the  Division  bench  which  decided  that  case  were  able  to 
find  that  the  transaction  there  under  consideration  did  in  fact 
amount  to  a  sale,  the  discussion  as  to  the  result  of  a  genuine 
creation  of  occupancy  rights  not  amounting  to  a  sale,  appears 
to  me  to  be  obiter. 

In  the  present  case  it  does  not  seem  to  be  possible  to  hold 
that  this  transaction  is  a  sale,  and  counsel  for  the  respondent 
has  not  been  able  to  explain  bo  me  why  it  should  be  so  regarded. 
At  the  same  time  the  principle  involved  is  one  of  very  grave 
importance,  because  if  the  learned  argument  in  16  P.  B.  1906 
is  sound  it  opens  the  way  to  the  uncontrolled  transfer  of  rights 
which  may  be  very  much  more  valuable  in  some  respects  than 
those  of  a  mortgagee. 

With  all  deference,  I  cannot  avoid  a  suspicion  that  there 
may  be  a  flaw  in  the  argument  to  which  I  refer,  and  perhaps  I 
may  explain  myself. 

(1)  16  P.  R.  1006  {Faquir  Muhammad  v.  Yazal  Muhammad). 
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To  follow  the  argument.  B  transfers  to  0  with  the  consent 
of  A.  B's  collaterals  cannot  object,  because  the  transaction  is 
valid  under  Statute  law.  Equally  the  heirs  of  A,  it  is  presumed, 
would  have  no  locus  standi.  "Why  ?  I  think  because  A  has  a 
statutory  right  to  consent,  and,  moreover,  A  is  not  necessarily 
parting  with  a  valuable  right. 

Then  if  B  transfers  to  A,  and  A  transfers  to  C,  A's  heirs 
cannot  object.  Why  ?  It  seems  to  me  that  one  very  good 
reason  would  be  that  A  is  parting  with  self-acquired  property, 
whether  he  parts  with  it  a  year  or  ten  years  afterwards,  and 
to  that  his  reversioners  could  in  no  case  object. 

Again,  why  can  A  not  have  an  equal  right,  in  the  first 
instance  to  create  occupancy  rights  in  favour  of  C  ?  I  suggest 
that  it  is  because  he  is  parting  with  valuable  rights  which 
he  has  not  himself  acquired.  There  may  of  course  be  an 
ample  answer  to  these  suggestions  and  I  have  not  had  the 
benefit  of  any  criticism.  But  in  view  of  the  importance  of  the 
matter  and  the  doubts  which  I  entertain,  I  am  of  the  opinion 
that  this  appeal  should  go  to  a  Division  Bench,  and  I  admit 
it  accordingly. 

(I  have  since  seen  that  the  argument  in  16  P.  R.  1906 
has  been  questioned  in  52  P.  L.  R.  1911)  (1). 


The  judgment  of  the  Division  Bench  was  delivered  by— 

qq.i   -i,f      iq,  n  Scott-Smith,   J. — The   facts   of   the   case  are  given  in  the 

order  passed  in  Chambers  by  Leslie-Jones,  J.  who  referred 
the  case  to  a  Division  Bench.  The  question  which  we  have 
to  decide  is  whether  the  creation  of  occupancy  rights  for  a 
consideration  can  be  challenged  by  the  heirs  of  the  person 
who  created  those  rights.  The  Lower  Appellate  Court  relied 
upon  16  P.  R-  ly06  (2)  wherein  the  opinion  was  expressed 
(see  pages  61,  62)  that  it  is  open  to  a  landowner  to  create 
occupancy  rights  in  his  land  and  that  as  a  general  rule  it 
is  not  open  to  the  landowner's  heirs  to  challenge  his  action. 
This  opinion  was  based  upon  the  view  that  if  a  tenant  transfers 
his  tenancy  with  the  consent  of  his  landlord  his  heirs  cannot 
object.  This  latter  view  is,  however,  contrary  to  the  decision 
reported  as  69  P.  R.  1900  (3)  in  which  it  was  held,  following 
the  Full  Bench  ruling  in  Karam  Din  v.  Sharaf  Din  P.  R.  89 
of    1898    (4),    that   the   plaintiff   as   reversionary   heir   of  an 

(1)  52  P.  L.  R.  1911  (Nikka  v.  Gurdai). 

(2)  16  P.  R.  1906  (Faquir  Muhammad  v.  FazaL  Muhammad). 

(3)  69  P.  R.  1900  (Puran  Chand  v.  Mahcsha). 

(4)  S9  P.  R.  1898  (7<\  B.)  {Karam  Din  v.  Sharaf  Din), 
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occupancy  tenant   was    competent    to   dispute   the    validity   of 
the   alienation,   in   favour  of  a  stranger,  of  his  ancestor's  occu- 
pancy rights,  although  such  alienation  had  received  the  assent 
of   his   landlords   and  was  nude  under   Act  XXVlll  of  1868, 
the  rights  of  the  said  landlords   not    being   in   question.     Now, 
we   agree  with    Leslie-Jones,  J.  that  the  discussion  of  16  P.  R. 
1906  (1)  as  to  the  result    of   a   genuine   creation   of   occupancy 
rights    was   obiter,   because   the    Division  Bench  which  decided 
that  case  found  that  the  transaction    then    in    question    did    in 
fact  amonnt  to  a  sale.     With  all  due  deference  to  the  Division 
Bench  which  decided  the  case  reported  as    16    P.    R.    1906    we 
thick    the   decision  in  69  P.  R.  1900  (2)  is  correct.     It  appears 
to  us  that  the  consent  of  the  landlord  only  validates  a  transfer 
of    occupancy  rights   qua    the  landlord  and   that  such  consent 
cannot  take  away    from    the   reversioners    the   inherent  rights 
which    they   possess  under  the    customary  law  to  challenge  an 
alienation  of  ancestral  land   made    by   a    person   whose  rever- 
sioners they  are.     We  have  not,  however,  to  decide  this  specific 
point   in    the    present    appeal.     What    we    have    to    decide   is 
whether  the  creation  of  occupancy  rights  for   consideration    by 
a  landowner  can  be  challenged  by  the  landowner's  heirs.     Now, 
even  it  the  creation  of  occupancy   rights   cannot    be  considered 
as  a  sale   in   the   strict   sense,   it  is    undoubtedly    a  transfer 
of  valuable   rights    in    land.     In    the  present  case    Munshi    by 
creating    occupancy   rights    in   his    land  ha3  parted  with  very 
valuable   rights,    and   to  hold   that   such    a  transfer  cannot  bu- 
contested  by  the  heirs    would,    in    the   words   of  the  referring 
Judge,    open   the    door  to    the    uncontrolled    transfer    of  rights 
which  may  be  very  much  more  valuable  in  some    respects  than 
those   of  a  mortgagee.     We   are   unable  to  hold  that  Munshi's 
act  in  creating  these  occupancy  rights  was  an    act    of    manage- 
ment.    We    hold   that   the    creation   of  occupancy  rights  being 
it  transfer  of  valuable  rights    can   be   challenged   by    the   heirs 
in   accordance  with  the  well  recognised  principles  of  customary 
law. 

We  therefore  accept  the  appeal  and  setting  aside  the  order 
of  the  Lower  Appellate  Court  rema-id  the  case  thereto  for 
re-decision  under  order  XLI,  rule  23,  Civil  Procedure  Code. 
Stamp  in  this  Court  will  be  refunded  and  other  costs  will  be 
costs  in  the  case. 

Appeal  accepted. 


1 1)  16  P.  R,  '906  (Faquir  Muhammad  v.  b'azai  Muhammad) 
(2)  09  P.  R.  1900  t.Puran  Chand  v.  Mahesha), 
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CRIMINAL  CASES  REPORTED  IN  THIS  VOLUME, 

1918. 


A 

ABETMENT. 

By  subject  of  Native  State  in  that  State  of  an  offence  committed 
in  British  India — whether  triable  by  our  courts. 

See  Jurisdiction  (Criminal)  (5), 

No.  31  P.  R.  (Cr.)  1918. 

ACCUSED. 

(1)  Duty  of  Court  to  question  accused  generally  in  the  case  after 
witnesses  for  prosecution  have  been  examined  and  before  he  is  called 
on  for  his  defence. 

See  Criminal  Procedure  Code,  1898  (11). 

No.  1  P.R.  (Cr.)1918. 

(2)  Report  by — to  Police — not  evidence  against  him  or  his  co- 
acoused. 

See  Evidence  in  Criminal  Case  (1). 

No.  4  P.  R.  (Cr.)  1918. 
ACQUITTAL. 

Appeal  by  Crown  against — principles  governing  such  an  appeal. 
See  Appeal  (Criminal)  (3). 

No.  25  P.  R.  (Cr.)  1918. 
ACT  XXV  OF  1867. 

Sections  4  and  6. 

Printing  presses — refusal  by  District  Magistrate  to  accept  a  declaration 
under  section  4 — whether  open  to  revision  by  Chief  Court. 

field,  that  the  proceedings  of  a  Magistrate  under  section  6  of  Act 
XXV  of  1867  are  merely  ministerial  and  not  judicial,  and  consequently 
the.  fact  that  he  acted  in  excess  of  his  jurisdiction  or  that  he  wrongly 
refused  to  exercise  powers  which  he  was  bound  to  exercise,  upon 
application  made  to  him,  would  not  give  the  Chief  Court  power  to 
interfere  with  his  proceedings. 

/.  L.  R.  39  Mad.  1164  (F.  B.)  followed. 

No.  21  P.  R.  (Cr)  1S18. 
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ACTS. 

XLV  of  J  860— See  Indian  Penal  Code,  1860. 
XXV  of  1867— See  Act  XXV  of  1867. 

I  of  187-'— See  Indian  Evidence  Act,  U72. 

I  of  1878— See  Opium  Act,  1878. 
XI  of  1878— See  Indian  Arms  Act,  1878. 
VIII  of  L897— See  Reformatory  Schools  Act,  1897. 

V  of  1898— See  Ciiminal  Procedure  Code,  1898. 

V  OF   1908— See  Civil  Procedure  Code,  1908. 
I  of  1910— See  Indian  Press  Act,  1910. 

XII  of  1911— See  Indian  Factories  Act,  1911. 
VIII  of  1914— See  Motor  Vehicles  Act,  1914, 
APPEAL  (CRIMINAL). 

(1)  From  orders  of  Special  Magistrate  lies  to  Sessions  Judge 
within  the  local  limits  of  whose  jurisdiction  the  Magistrate  was  in 
any  particular  case  holding  his  Court. 

See  Criminal  Procedure  Code,  1898  (1). 

No.  7  P.  R.  (Cr.)1918. 

(-)  From  sentence  by  a  Magistrate  with  special  powers  to  four 
years  '  imprisonment  and  a  fine  and  in  default  of  payment  to  further 
imprisonment — whether  it  lies  to  Sessions  or  Chief  Court. 

See  Criminal  Procedure  Code,   1898  (14). 

No.  19  P.  R.  (Cr.)1918. 

(3)  Against  an  acquittal — principles  which  shcndd  guide  the  Court  ichen 
dealing  with  such  an  appeal. 

Held,  tliat  the  principles  which  should  guide  the  Court  when  deal- 
ing with  an  appeal  against  a  verdiot  of  acquittal  passed  by  a  Sessions 
Judge  in  concurrence  with  the  opinion  of  the  assessors  are  those  laid 
down  in  7  P.  R.  (Cr.)  1904  per  Chatterji,  J.  viz.  "  The  finding  of  fact 
of  a  Court  which  has  the  evidence  before  itself,  is  ordinarily  entitled  to 
great  weight  and  should  be  set  aside  by  the  Court  of  Appeal  only 
when  the  indications  of  mistake  are  clear,  and  this  is  specially  true  in 
cases  where  the  finding  is  in  favour  of  the  accused's  innocence-  If 
in  such  a  case  the  evidence  is  all  oral  and  its  credibility  is  a  mere 
matter  of  opinion  without  involving  other  considerations  the  opinion 
of  the  Court  which  heard  the  witnesses  must  be  treated  hs  almost 
conclusive.  Again,  if  the  evidence  is  such  that  opinions  may  rea- 
sonably vary  hs  to  its  worth  the  Court  of  Appeal  will  hardly  adopt 
the  view  adverse  to  the  accused  and  believe  the  evidence  as  to  his 
guilt,  which  the  lower  Court  has  disbelieved,  and  take  upon  itself  to 
set  aside  the  verdict  of  acquittal.  The  indications  must  be  obvious, 
or  the  evidence  too  strong  to  be  rejected  before  the  Court  will 
interfere. '' 

No.  25  P.  R  (Cr.)  1918 

APPELLATE  COURT. 

Can  only  make  an  order  under  section  J 06,  Criminal  Procedure 
Code,  when  accused  has  been  convicted  by  a  Magistrate,  1st  class. 

See  Criminal  Procedure  Code,  1898  (2), 

No.  5  P.  R.  (Cr.)  1918 
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APPROVER. 

Forfeiture  of  pardon — whether  formal  withdrawal  is  necessary, 
See  Criminal  Procedure  Code,  1898    (10). 

No.  24  P.  R.  (Cr.)  1918. 
ARMS. 

Definition  of — for  purpose  of  Arms  Act. 
See  Indian  Arms  Act,  1878. 

~  ...  ...  No.  32  P.  R.  (Cr.)  1918. 

C 
CHEATING. 

(1)  By  passing  off  a  woman  as  a  J  at  widow  when  she  is  really  a 
sweeper  whose  husband  is  alive. 

See  Indian  Penal  Code  (12). 

No.  6  P.  R.  (Cr.)  1918. 

(2)  Necessary  ingredients  to  establish  the  offence — whether  remote 
possibility  of  causing  harm  is  sufficient. 

See  Indian  Penal  Code  (13). 

No  34  P.  R.  (Cr.)  1918. 
CIVIL  PROCEDURE  CODE,  1908. 

Order  18,  rule  5. 
Presumption  that  provisions  of — 'have  been  complied  with. 
See  Indian  Penal  Code,  1860  (6). 

No.  28  P.  R.  (Cr.)  1918. 

COMPOSITION  OF  OFFENCE. 

Leave  for — cannot  be  granted  by  Chief  Court  on  revision. 
See  Criminal  Procedure  Code,  1898  (12). 

No.  35  P.  R.  (Cr.)  1918. 

CONFESSION. 

(1)  To  Excise  Inspector  {not  being  a  Police  Officer)  admissible  in 
evidence. 

See  Opium  Act,  1878  (1). 

No.  3  P.  R.  (Cr.)  1918. 

(2)  Oral — to  a  Magistrate — whether  admissible  in  evidence— Indian 
Evidence  Act,  I  of  1872,  sections  21,  24,  25,  26  and  91— relevant  fact  — 
Criminal  Procedure  Code,  Act  V  of  1898,  section  164. 

Held,  that  an  oral  confession  by  an  accused  person,  not  being  open 
to  exception  under  sections  24,  25  or  26  of  the  Evidence  Act  is,  as  an 
admission  by  an  accused  person,  a  relevant  fact  and  may  be  proved  at 
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CONFESSION— concld. 

Ms  trial  under  section  21  and  therefore  such  a  confession  made  to  "a 
Magistrate  is  relevant  and  may  be  proved  by  the  evidence  of  the 
Magistrate. 

21  P.  B.  (Or.)  1831  and  52  P.  B.  (Cr.)  1887,  p.  141,  referred  to. 

I.  L.  B.  9  Mad.  224  and  I.  L.  B.  4  Gal.  696,  distinguished. 

No.  11  PR.  (Cr.)1918. 

CONTEMPT  OF  COURT. 

Befusal  to  answer  questions — intentional  interruption — Indian  Penal 
Code,  section  228 — Criminal  Procedure  Code,  Act  V  of  1898,  section  480. 

The  appellant  was  examined  by  the  District  Judge  on  the  10th 
August  upon  certain  allegations  made  by  him  and  as  his  examination 
could  not  be  finished  on  that  date  the  case  was  adjourned  to  the  *■ 
succeeding  day.  On  the  llth  August  before  entering  into  the  witness 
box  the  appellant  presented  an  application  to  the  Judge  that  the 
inquiry  might  be  stopped  for  the  reasons  mentioned  in  the  applica- 
tion. The  District  Judge  rejected  the  application  and  called  upon 
appellant's  counsel  to  proceed  with  his  examination-in-chief.  Appel- 
lant thereupon  refused  to  answer  any  further  questions  or  to  proceed 
with  his  allegations  because  his  application  of  that  date  had  been 
rejected,  and  when  the  Court  thereupon  directed  the  other  side  to 
cross-examine  him  with  reference  to  the  statement  already  made  the 
appellant  again  refused  to  obey  the  order  of  the  Court  and  declined 
to  answer  aDy  questions  put  to  him  in  cross-examination  or  by  the 
Court.  The  Court  thereon  adopted  the  procedure  prescribed  by 
section  4j-0  of  the  Code  of  Criminal  Procedure  and  convicted  appellant 
of  an  offence  under  section  228  of  the  Penal  Code. 

Eeld,  that  there  are  three  ingredients  of  the  offence  uuder  section 
228  of  the  Penal  Code,  (1)  there  must  be  an  ineult  or  interruption, 
(2)  the  insult  or  interruption  must  be  intentional,  (3)  the  insult  must 
have  been  offered  or  the  interruption  caused  to  a  public  servant  sitting 
in  any  stage  of  a  judicial  proceeding. 

Held  also,  that  the  conduct  of  appellant  in  this  case  clearly  amount- 
ed to  an  intentional  interruption  and  the  conviction  was  therefore 
fully  justified. 

10  Bom.  H.  C.  B.  69  and  (1889)  Bom.  Unreported  Criminal  Cases 
473,  referred  to. 

6  Bom.  L.  B.  541,  4  Bom.  U.  0.  B.  Crown  Cases  6  and  7,  disting- 
uished. 

No.  14  P.  R.  (Cr.)  1918. 

COW  KILLING. 

Offending  religious  susceptibilities  of  Hindus— whether  aa  offence. 
See  Indian  Penal  Code  (10). 

...    No.  10  P.  R.  (Cr.)  1918  (F.  B.). 
CRIMINAL  CASE. 

Report  to  Police  by  accused — not  evidence  against  the  latter  or  his 
co-accused. 

See  Evidence  in  Criminal  Case  (1). 

No.  4  P.  R.  (Cr.)  1918. 
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CRIMINAL  PROCEDURE  CODE.  1898. 

(1)  Sections  J4  and  190  (3). 

Whether  Special  Magistrates  can  be  appointed  in  regard  to  cases  gener- 
ally throughout  the  Funjab,  and  whether  such  Magistrates  can  take  cog- 
nisance of  offences  upon  information. 

Eeld,  that  the  Local  Government  may  under  the  terms  of  section  14 
of  the  Code  of  Criminal  Procedure  confer  on  a  person  the  powers  of  a 
Magistrate  of  the  1st  class  in  regard  to  cases  generally  throughout  the 
Punjab. 

21  P.  B.  (Or.)  1901  (F.  B.),  referred  to. 

Semble—  Appeals  from  the  orders  of  such  a  Magistrate  would  lie  to 
the  Sessions  Judge  within  the  local  limits  of  whose  jurisdiction  the 
Magistrate  was  in  any  particular  case  holding  his  Court. 

/.  L.  R.  30  Mad,  136,  referred  to. 

Held  fu  rther,  that  Pur  jab  Government  Notification  No.  99,  dated 
3rd  February  1883  (made  under  section  190  (3)  of  the  Code  of 
Criminal  Procedure),  investing  Magistrates  of  the  first  class  with  power 
to  take  cognisance  of  offences  upon  information  applies  equally  to 
Special  Magistrates  of  the  first  class  appointed  under  section  14  of  the 
Code. 

20  P.  B.  (Cr.)  190 J,  referred  to. 

No.  7  P.  R  (Cr )  1918. 

(2)  Section  106. 

Whether  Appellate  Court  can  make  order  for  security  when  accused  was 
convicted  by  a  Magistrate  of  the  tldrd  class. 

Eeld,  that  an  order  for  security  under  section  106  of  the  Code  of 
Criminal  Procedure  can  only  be  made  by  an  Appellate  Court  when 
the  accused  was  tried  and  convicted  by  a  Court  of  the  description 
given  in  the  first  para,  of  the  section — i.e.,  by  a  Magistrate  not 
inferior  to  the  Magistrate  of  the  6rst  class. 

I.  L.  B.  35  Gal.  434,  and  21  /J  B.  (Or.)  1908,  referred  to. 
J.  L.  B.  33  Bom.  33,  not  followed. 

No.  5  PR.  (Cr.)  1918. 

(3)  Sections  155,  164,  and  17s?. 

Police  diaries — whether  necessary  in  non- cognisable  cases — practice  of 
having  the  statements  of  prosecution  witnesses  recorded  by  a  Magistrate. 

Held,,  that  it  is  incumbent  upon  the  police  [officer  who  investigates  a 
non- cognisable  case  under  the  orders  of  a  Magistrate  to  keep  the 
diary  for  which  provision  is  made  in  section  172  of  the  Code  of  Criminal 
Procedure. 

/.  L.B.  19  All.  390,  per  Edge,  C.  J.,  referred  to- 

Held  also,  that  the  indiscriminate  use  of  section  164  of  the  Code 
for  the  purpose  of  having  the  statements  of  witnesses  recorded  is  to  be 
deprecated  and  no  statements  should  be  recorded  under  that  section 
unless  the  Magistrate  is  satisBed  that  the  person  making  it  is  a  free 
agent  and  voluntarily  agrees  to  have  his  statement  taken  down. 

2  P.  B.  (Cr.)  1893,  per  Plowden,  J.,  referred  to. 

No.  16  P.  R,  (Cr.)  1918. 
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CRIMINAL  PROCEDURE  CODE,  1898— contd. 

(4)  Section  164. 

An  oral  confession  to  a  Magistrate  is  admissible  in  evidence. 
See  Confession  (2). 

No.  11  P.  R.  (Cr.)  1918. 

(5)  Section  195. 

Sanction  to  prosecute— wliether  successor  to  City  Magistrate  has  jurisdic- 
tion to  grant  sanction. 

Held,  that  the  Court  of  the  City  Magistrate  is  not  a  permanent  one 
with  a  perpetual  succession  of  Judges  and  consequently  sanction 
under  section  195  of  the  Code  of  Criminal  Procedure  cannot  be  given 
by  one  City  Magistrate  in  regard  to  an  offence  committed  before  his 
predecessor. 

7  P.  R.  (Cr.)  1913,  referred  to. 

No   22  P.  R   (Cr.)  1918. 

(6)  Section  195  (7)  (a). 

Sanction  for  prosecution  refused  by  Munsiff  and  granted  by  District 
Judge  —  subordination  of  Courts. 

Held,  that  as  certain  appeals  from  a  Munsiff's  decrees  lie  to  the  1st 
class  Subordinate  Judge,  it  was  the  latter  (and  not  the  District  Judge) 
who  could  grant  sanction  to  prosecute  which  the  Munsiff  had  refused, 
vide  section  195  (7)  (a)  of  the  Code  of  Criminal  Procedure. 

16  P.  B  (Cr.)  1898  and  29  Indian  Oases  71,  referred  to. 

No.  29  P.  R.  (Cr.)  1918. 

(7)  Section  199. 

Accused  charged  by  husband  with  theft  only,  cannot  be  convicted 
under  section  498,  Penal  Code. 

See  Indian  Penal  Code,  (14). 

No.  2  P.  R.  (Cr)  1918. 

(8)  Section  233. 

Trial  not  illegal  merely  because  one  charge  was  framed  in  regard  to 
all  documents  tampered  with  by  accused  in  one  transaction. 
See  Indian  Penal  Code,  {!). 

No.  12  P.  R.  (Cr.)  1918. 

(9)  Section  235. 

Forging  several  documents  in  same  investigation  by  Police  Officer 
with  the  object  of  saving  a  certain  person  from  punishment  is  one 
transaction. 

See  Indian  Penal  Code,  (7). 

No.  12  P.  R.  (Cr.l  1918. 

(10)  Sections  337  and  339. 

Pardon — whether  formal  withdrawal  of  pardon  is  necessary — withdraw 
by  unauthorised  Magistrate — forfeiture  for  screening  one  out  of  s°ver 
accomplices  though  helping  to  secure  the  conviction  of  the  others. 
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CRIMINAL  PROCEDURE  CODE,  1898— contd. 

Held,  that  under  the  present  Code  of  Criminal  Procedure  of  1898, 
section  339  as  a  preliminary  to  the  trial  of  the  approver  it  is  unnecessary 
that  there  should  be  any  formal  withdrawal  of  the  pardon  and  there- 
fore an  objection  that  the  pardon  has  been  withdrawn  by  an  un- 
authorised Magistrate  is  of  no  avail. 

I.  L.  B.  42  Cat  756  and  856,  referred  to. 

Held  also,  that  an  approver  who  has  screened  one  of  his  four 
accomplices  is  liable  to  have  his  pardon  forfeited  notwithstanding  that 
he  helped  to  secure  the  conviction  of  the  other  three. 

No.  24  P.  R.  (Cr.)  1918. 

(11)  Section  342. 

Duty  of  Court  to  question  accused  after  witnesses  for  prosecution  have 
been  examined.. 

Held,  that  the  duty  imposed  upon  the  Court  by  section  342  of  the 
Code  of  Criminal  Procedure  to  question  the  accuse!  generally  on  the 
case  after  the  witnesses  for  the  prosecution  have  been  examined  and 
before  he  is  called  on  for  his  defence  is  mandatory  and  not  discretion- 
ary, and  omission  to  perform  such  a  duty  must  be  presumed  to  have 
seriously  prejudiced  the  accused  and  necessitates  a  retrial. 

9  Bom.  L.  B.  356  and  16  Cr.  L.  J.  765,  referred  to. 

No.  1  P.  R.  (Cr.)  1918. 

(12)  Sections  345  and  439. 

Whether  the  Chief  Court  can  in  revision  give  hare  for  the  composition 
of  an  offence. 

Held,  following  29  Mad.  L.  J  521,  that  the  Chief  Court,  as  a  Court 
of  revision,  has  no  power  to  grant  leave  under  section  345  of  the  Code 
of  Criminal  Procedure  for  the  composition  of  an  offence. 

I.  L.  B.  37  All.  127,  and  18  Cal.  W.  N.  1212,  referred  to  with 
approval. 

J.  L.  R.  32  All  153,  67  P.  L.  B.  1904  and  Criminal  Revisions  63  of 
1903  and  788  of  1900  (unpublished),  disapproved. 

No.  35  P.  R.  (Cr.)  1918. 
(13)  Section  399. 

Uepealed  in  Punjab — whether  youthful  convict  under  section  304, 
Indian  Penal  Code,  can  be  dealt  with  under  the  Reformatory  Schools  Act, 
VIII  of  1897. 

Held,  that  as  the  Reformatory  Schools  Act,  1897,  has  been  extended 
to  the  Punjab,  section  399  of  the  Code  of  Criminal  Procedure  stands 
repealed. 

Held  also,  that  a  youthful  convict  under  section  304  of  the  Penal 
Code  is  not  liable  to  be  dealt  with  under  the  Reformatory  Schools 
Act — vide  Government  Notification  No.  37  of  20th  January   1905. 

No.  17  PR.  (Cr)  1918. 

(14)  Section  408  (6). 

Jurisdiction— order  of  Magistrate  with  special  powers  sentencing 
accused  to  4  years'  imprisonment  and  a  fine  and  in  default  of  payment  to 
further  imprisonment — whether  appeal  lies  to  Sessions  Court  or  Chief 
Court. 
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Held,  that  the  appeal  from  an  order  of  a  Magistrate  with  special 
powers  sentencing  accused  to  four  years'  rigorous  imprisonment  and  a 
fine  or  in  default  of  payment  of  fine  to  six  months'  further  rigorous 
imprisonment  lies  to  the  Court  of  Sessions,  and  not  to  the  Chief 
Court. 

1  L.  Burma  Rulings  57,  I.  L.  R,  2  Mad.  30,  I.  L.  R.  16  Cal.  799, 
J  L.  R.  20  Bom.  145  and  /.  L.  R.  6  Cal.  624,  referred  to. 

No.  19  P.  R.  (Cr.)  1918. 

(15)  Section  480. 

Procedure  in  cases  of  Contempt  of  Court. 
See  Contempt  of  Court. 

No.  14  P  R  (Cr.)  1918 

(16)  Section  514  and  Schedule  5,  Form  XL 

Security  bond  for  good  behaviour  whether  liable  to  forfeiture  against  the 
sureties  where  principal  has  been  convicted  of  an  offence*  in  a  Native 
State. 

The  petitioners  in  this  case  were  snreties  for  the  good  behaviour  of 
one  S.  S  and  executed  the  surety  bond  prescribed  in  Form  XT, 
Schedule  V  of  the  Code  of  Criminal  Procedure,  binding  themselves  as 
sureties  for  S.  S.  "  that  hi  will  be  of  good  behaviour  to  His  Majesty 
"  the  King-Emperor  of  India  and  to  all  his  subjects  during  the  said 
"  term,  etc."  S  S.  was  convicted  by  a  Court  of  the  Kapurthala  State 
of  an  offence  under  section  457  of  the  Penal  Code. 

Held  that,  by  transgressing  the  laws  of  the  Kapurthala  State,  S.  S. 
did  not  make  any  default  in  his  undertaking  to  be  of  good  be- 
haviour to  His  Majesty  the  King-Emperor  and  his  subjects  and  that 
the  sureties  were  consequently  not  liable  to  have  their  bond  forfeited. 

20  P.  R.  (Cr.)  1878,  37  P.  R.  (Cr.)  1881  and  30  P.  B,  (Cr.)  1889, 
referred  to. 

No.  26  P.  R,  (Cr.)  1918. 

D 

DISTRICT  MAGISTRATE. 

Orders  of— under  Press  Act,  XXV  of  1867,  sections  4  and  6 — are 
ministerial  and  not  open  to  revision  by  a  Court. 

See  Act  XXV  of  1867. 

No.  21  P.  R.  (Cr.)  1918. 
E 
EVIDENCE  IN  CRIMINAL  CASE. 

(1)  Report  to  police  made  by  an  accused  person. 

Held,  that  first  reports  made  to  the  police  may  be,  and  generally 
are,  very  valuable  corroborative  evidence  of  the  testimony  of  the  per- 
son who  makes  them,  but  that  where  the  maker  was  not  a  witness 
but  an  accused  person  his  report  to  the  police  constituted  no  corrobora- 
tion of  either  the  case  against  himself  or  of  that  against  his  co- 
accused. 

No  4  P.  R.  (Cr.)  1918, 
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(2)  Report  to  Police — self-defence — where  accused  had  time  to  have 
recourse  to  the  protection  of  the  public  authorities — Indian  Penal  Code, 
section  99  third. 

Held,  that  a  report  made  to  the  police  by  an  accused  person,  if  not 
in  the  nature  of  a  confession,  is  admissible  in  evidence, 

4  P.  B.  {Gr.)  1918,  distinguished. 

Held  also,  that  the  appellants  in  this  case,  who  deliberately  armed 
themselves  and  collected  at  S.  well,  knowing  full  well  that,  owing  to 
what  had  already  occurred  at  the  reeds  and  also  seeing  that  the 
opposite  party  had  collected  at  a  well  only  65  Karams  away  a  fracas 
was  imminent  and  though  the  police  station  was  only  a  mile  away 
and  they  had  ample  time  to  send  word  to  the  police  and  claim  the 
assistance  of  the  public  authorities,  yet  refrained  from  doing  so  being 
apparently  eager  for  the  fight,  could  not  set  up  the  right  of  private 
defence  merely  because  the  other  party  made  the  first  advance — vide 
section  99  third  of  the  Penal  Code. 

/  L.  B.  35  Gal.  368,  referred  to. 

/.  L.  B.  28  Mad.  454,  distinguished. 

No.  36  P.  R.  (Cr.)  1918. 
F 

FACTORIES. 

Punishment  for  not  reporting  an  accident  by  which  a  workman  was 
fatally  injured. 

See  Indian  Factories  Act,  191 1. 

No.  13  P.  R.  (Cr.)  1918. 
FOREIGNER. 

Abetting,  outside  British  India,  an  act  of  cheating  actually  com- 
mitted by  others  in  British  India — whether  triable  by  British  Indian 
Courts. 

See  Jurisdiction  {Criminal)  (3). 

No.  23  P.  R   (Cr)  1918. 
I 
INDIAN  ARMS  ACT,  1878. 
Sections  4  a-nd  19. 

Definition  of  "  Arms  "  in  the  Act — 'not  exhaustive. 

Held,  that  the  definition  of  "  Arms  "  in  the  Indian  Arms  Act,  1878 
is  not  exhaustive  and  the  true  meaning  must  be  arrived  at  by  con- 
sideration of  the  circumstances  in  each  case  ;  neither  the  length, 
breadth  or  the  form  of  the  blade  of  a  weapon,  nor  the  handle,  afford 
any  certain  test  of  its  classification  as  "  Arms."  Whatever  can  be 
used  as  an  instrument  of  at  tack  or  defence,  and  is  not  an  ordinary 
implement  for  domestic  purposes,  falls  within  the  purview  of  the 
Act. 

16  P.  B.  {Cr.)  1900,  20   P.  B.  {Cr.)  1900  and  /.  L.  B.  34  Cat.    749,  J 

approved* 

33  P.  L.  B.  1914,  referred  to.  -«.} 

No.  32  P.  R.  (Cr.)  1918. 
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INDIAN  EVIDENCE  ACT,  1872. 

(1)  Sections  21,  24,  25,  26  and  91. 

Proof  of  oral  admission  of  guilt  made  by  accused  to  a  Magistrate 
may  be  received  in  evidence. 

See  Confession. 

No.  11  P.  R.  (Cr.)1918. 

(2)  Section  80. 

Criminal  Court,  in  a  trial  for  perjury,  ought  to  assume  tbat  tbe 
Givil  Court  in  recording  the  deposition  of  accused,  had  complied  with 
the  provisions  of  order  18,  rule  5  of  the  Code  of  Civil  Procedure. 

See  Indian  Penal  Code,  1860  (6). 

No.  28  P.  R.  (Cr.)  1918. 

INDIAN  FACTORIES  ACT,  XII  OF  1911. 

Sections  41  and  4%J. 

Whether  separate  fines  can  be  inflicted  on  the  occupier  and  manager— 
exemption  by  charging  the  actual  offender — meaning  of  "  occupier  "  ex- 
plained. 

Petitioner,  the  owner  of  a  factory,  was  prosecuted  with  his  managar 
in  one  trial  for  failing  to  send  notice  to  the  District  authorities  of 
an  accident  which  occurred  to  one  of  the  workmen  and  terminated 
fatally,  and  the  owner  was  fined  Rs.  200,  reduced  by  the  Sessions  J  udge 
to  Rs.  149,  and  the  manager  was  fined  Rs.  51. 

Held,  that  section  41  of  the  Factories  Act  authorises  the  Magistrate 
to  impose  on  the  occupier  and  manager  jointly  and  severally  a  fine  not 
exceeding  Rs.  200.  There  could  consequently  be  only  one  tine  and  for 
the  whole  sum,  each  delinquent  being  liable  jointly  and  severaly. 

Held  also,  that  before  the  occupier  or  manager  can  get  exemption 
under  section  42  of  the  Act  he  must  take  a  certain  step  to  assure  the 
real  culprit's  conviction  and  not  merely  attempt  to  exculpate  himself. 

Held  further,  that  the  word  "  occupier  "  as  used  in  the  Act  means 
the  person  who  has  the  control  of  the  factory.  He  may  be  the  owuer 
and,  on  the  other  hand,  he  may  be  only  a  lessee  or  a  mortgagee  with 
possession,  but  it  is  he  who  decides  whether  the  factory  is  to  work 
or  to  close  down. 

No.  13  P.  R.  (Cr)  1918. 

INDIAN  PENAL  CODE,  1860. 

(1)  Sections  21,  116,  161,  163^  and  511. 

Offering  or  paying  a  gratification  to  a  Quarter  Master  s  clerk — what 
offence  — whether  the  clerk  is  a  public  servant — posting  an  offer,  whether 
an  attempt  or  mere  preparation  to  commit  an  offence. 

Held,  that  a  person,  who  pays  a  gratification  to  a  public  servant 
(as  defined  in  section  2 :  of  the  Penal  Code)  if  the  latter  does  not 
himself  commit  an  offence  under  section  161,  is  guilty  of  an  offence 
punn-hable  uider  sections  1 6 » / 1 J (5 — and  if  he  only  offered  to  pay  such 
gratification,  he  is  punishable  under  sections  li6,  161  and  511 — and 
if  the  gratification  is  paid  to  a  person  who  is  not  a  public  servant, 
he  is  guilty  of  an  offence  punishable  under  sections  J 16/ i 63,  and 
if  the  gratification  is  only  offered  to  such  a  person,  of  an  offence 
punishable  under  sections  116,  163  and  511. 
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INDIAN  PENAL  CODE,  1860— contd. 

Held  also,  that  tbe  word  "  officer  "  in  section  21  ninth  of  the  Penal 
Code  must  not  be  restricted  to  its  colloquial  meaning  of  a  commission- 
ed or  non-commissioned  officer  but  meaus  a  funtionary  or  holder  of 
some  officium  or  office,  however  humble,  to  whom  in  some  degree 
are  delegated  certain  functions  of  Government. 
12  Bom.  H.  C.  R.  1  (b),  referred  to. 

Eeld,  hoicever,  that  on  the  evidence  produced  in  this  case  a  Quarter 
Master's  clerk  is  no  more   an   officer    than    would   be  a   labourer  or 
menial  employed  and  paid  by  Government  to  do   public   work,  unless 
he  is  also  a  non-commissioned   officer   though   not    discharging  the 
duties  of  that  office  at  the  time. 
J.  L.  B.  7  Mad.  18  and  9  P.  R.  (Or.)  1898,  referred  to, 
B eld  further,  that  a  person  who  posts  a  letter  to  a  Quarter  Master's 
clerk  asking  him  to  get  orders  for  him  from  his  own  and  other   regi- 
ments and  offering  to  pay  him  a   certain    commission  on   the    amount 
of  the  bill,  does  an  act  that  amounts  to  an  attempt  to  commit  an  offence 
and  goes  beyond  a  mere  preparation  to  commit  an    offence,    and   it   ia 
immaterial  whether  the  letter   reached   the  hand*  of  the   addressee 
or  not. 

No.  18  P.  R.  (Cr.)  1918. 
(2)  Sections  7i,  372  and  420. 
Selling  a  girl  and  cheating  purchaser— whether  different  acts. 
See  Jurisdiction  (Criminal)  (3), 

No.  23  P.  R.  (Cr.)  1918. 
(3)  Section  84. 

Unsoundness  of  mind. 

Held,  that  under  section  84,  Penal  Code,  a  person  is  exempt  from 
criminal  liability  only  if,  by  reason  of  unsoundness  of  mind,  he  is 
incapable  of  knowing  the  nature  of  the  act  done  by  him  or  that  he  is 
doino-  what  is  either,  wrong  or  contrary  to  law.  It  must  be  shewn 
that°the  cognitive  faculties  of  the  person  had  been  impaired  by  the 
unsoundness  of  his  mind. 

I.  L.  R.  23  Cal.  604,  referred  to. 

No.  30  P.  R.  (Cr).  1918. 
(4)  Sections  99  first  and  147. 

Right  of  private  defence— rescue  of  ivoman  who  had  been  arrested 
by  the  Police  under  a  warrant  incorrectly  drawn  up  and  assault  of  the 
tolice  Officers — rioting. 

A  complaint  was  lodged  against  2  persons  under  section  498,  Penal 
Code,  for  abduction  of  K  ,  complainant's  daughter-in-law.  The  Magis- 
trate'ordered  the  issue  of  a  warrant  for  the  arrest  of  K.,  apparently  in- 
tending to  act  under  section  90  of  the  Code  of  Criminal  Procedure,  but 
the  warrant  erroneously  chaiged  K  herself  with  an  offence  under 
section  4ys.  Under  this  warrant  the  Head  Constable  arrested  K. 
and  had  taken  her  to  a  distance  of  about  200  kadams  when  a  large 
concourse   of   people   assembled,   amongst   whom   were   the   present 
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petitioners,  who  took  away  the  woman  from  the  custody  of  the  Head 
Constable  and  the  constables  with  him,  and  inflicted  certain  injuries 
upon  them. 

Eeld,  that  the  petitioners  had  been  rightly  convicted  of   an    offence 
under  section  147  of  the  Penal  Code. 

16  P.  B.  (Gr.)  1913,  referred  to. 

6  Gal.  L.  J,  127,  distinguished. 

No.  9  P.  R.  (Cr.)  1918. 

(5)  Section  99  third. 

Self-defence  in  cases  where  there  was  time  to  apply  to  public 
authorities  for  protection. 

See  Evidence  in  Criminal  Case  (2). 

^  ...  ...  No.  36  P.  R   (Cr.)  1918. 

(6)  Section  193. 

Perjury — deposition  lef(,re  a  Civil  Court  not  expressly  noted  as  having 
been  read  out  to  the  defonent — Civil  Procedure  ('ode,  Act  V  of  1908,  order 
18,  rule  5  —  presumption  that  it  was  read  out — Indian  Evidence  Act,  I  of 
1872,  section  8  J. 

Held,  thf.t  an  accused  person  may  be  convicted  of  the  offence  of 
having  given  false  evidence  before  a  Civil  Court  notwithstanding 
that  the  Court  has  made  no  note  in  writing  to  the  effect  that  the 
evidence  lias  been  read  out  to  the  depouent. 

In  the  absence  of  evidence  that  the  deposition  was  not  read  out  the 
Magistrate  ought  to  assume  that  the  Judge  of  the  Civil  Court  complied 
with  the  provisions  of  order  18,  rule  5  of  the  Code  of  Civil  Procedure 
—  vide  section  bJ  of  the  Evidence  Act. 

12  P.  R.  (Cr.)  1917,  differed  from  in  this  respect. 

No.  28  P.  R.  (Cr.)  1918. 

(7)  Section  218. 

Incorrect  record  by  Police  Officer  of  various  documents  connected  with 
same  investigation— whether  triable  at  one  trial  and  whether  one  charge  is 
sufficient — also  whether  a  trial  is  illegal  merely  because  one  charge  is 
framed  in  lespect  of  several  offences  of  the  same  kind — Criminal  Procedure 
Code{  Act  V  of  1898,  section  SS33. 

The  accused,  an  Inspector  of  Police,  was  tried  for  an  offence  under 
section  218  of  the  Penal  Code,  inasmuch  as  he  had  substituted  in 
various  documents,  including  seven  police  diaries  relating  to  the  inves- 
tigation of  a  case,  the  name  of  a  man  called  Habiba,  son  of  Kauda,  for 
Habiba,  con  of  Mamun,  with  intent  of  saving  the  latter  from  punish- 
ment. The  Magistrate  framed  one  charge  in  respect  of  all  the  docu- 
ments concerned  and  convicted  the  accused. 

The  Sessions  Judge,  on  appeal,  held  that  although  the  series  of  acts 
formed  the  same  transaction,  there  should  have  been  a  separate 
charge  for  each  of  the  documents. 

Held,  by  the  Chief  Court,  agreeing  with  the  Sessions  Judge,  that  as 
all  the  documents  were   prepared  with  the   same  object,   namely   the 
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saving  of  Habiba,  son  of  Mamun ,  from  punisbment,  tbe  various  acts 
formed  parts  of  the  same  transaction  within  the  meaning  of  sec- 
tion 235  of  the  Code  of  Criminal  Procedure  and  could  be  tried  at 
one  trial. 

Held  also,  that  as  the  documents  concerned  all  formed  parts  of  one 
record  the  charge  against  the  accused  was  really  one,  viz.,  that  of 
having  prepared  an  incorrect  police  record  and  the  single  charge  drawn 
up  by  the  Magistrate  was  therefore  not  defective. 

Eeld  further,  that  even  if  it  be  considered  that  the  accused  should  have 
been  charged  with  separate  offences  in  regard  to  each  document  (vide 
section  233  of  the  Code)  the  trial  was  not  illegal  merely  because  one 
charge  was  framed  in  regard  to  all  the  documents. 

I.  L.  B.  41  Cat  66  and  30  Indian  Cases  465  (F.  £.),  followed. 

I.  L  B.  25  Mad.  61  (P.  0.),  referred  to. 

1.  L.  B.  40  Vol,  846,  not  followed. 

No.  12  P.  R.  (Cr.)  1918. 

(8)  Section  225  B. 

(As  amended  by  Act  X  of  1886) — necessity  of  proof  of  resistance. 

Held,  that  to  constitute  an  offence  under  section  225- B  of  the  Penal 
Code  there  must  be  positive  evidence  to  show  that  the  officer  arrived 
with  a  wai  rant  of  arrest,  produced  the  warrant,  and  that  the  person 
sought  to  be  arrested  resisted  such  arrest. 

I.  L.  B.  38  All.  506,  and  7  All.  L.  J.  B.  1174,  referred  to. 

No.  33  P.  R.  (Cr.)  1918. 

(9)  Section  228. 

Necessary  ingredients  which  constitute  offence. 
See  Contempt  of  Court. 

No.  14  P.  R.  (Cr.)  1918, 

(10)  Section  295. 

Killing  a  coiv  with  the  intention  of  offending  the  religious  susceptibili- 
ties of  tlindtts. 

Held,  that  killing  a  cow  with  intention  of  offending  the  religious 
susceptibilities  of  Hindus  is  not  an  offence  under  section  295  of  the 
Penal  Code. 

I.  L.  R.  10  All.  150  (F.  B.)  and  I.  L  B.  17  Cal.  852,  referred  to. 

27  P.  B.  (Cr.)  1884,  overruled. 

...  No.  10  P.  R.  (Cr.)  1918  (F.  B.). 

(11)  Section  304. 

Youthful  convict  under  this  section  not  liable  to  be  dealt  with  under 
Reformatory  Schools  Act. 

See  Criminal  Procedure  Code,  1898  (13). 

Np.  17  P.  R.  (Cr    1918. 
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INDIAN  PENAL  CODE,  I860.— contd. 

(12)  Sections  415  and  420. 

Disposing  of  a  woman  for  payment  by  misrepresenting  her  caste — 
cheating. 

Held,  that  a  person  who  by  representing  a  woman  to  be  a  Jat  widow, 
when  she  is  really  a  sweeper  whose  husband  is  alive,  induces  another 
to  pay  Rs.  300  to  him,  commits  the  offence  of  cheating  as  defined  in 
section  415  of  the  Penal  Code. 

13  P.  B.  (Cr.)  1904,  2  All.  W.  N.  237,  2  TK  B.  7,  5  TV.  B.  98,  and 
7  TV.  Mi  55,  referred  to. 

No.  6  P.  R.  (Cr.)  1918. 

(13)  Sections  415,  420  and  511. 

Attempt  to  cheat — inducing  the  deceived  person  to  do  an  act  likely  to 
cause  him  harm — remote  possibility  of  harm. 

The  facts  were  that  certain  recruits  were  rejected  by  the  Assistant 
Recruiting  Officer  at  Lahore  as  unfit,  and  that  the  accused  took  them 
to  Lyallpur  and  offered  them  to  M.  K  Lambardar,  on  condition  that 
he  would  pay  Bs.  50  for  each  recruit.  It  was  arranged  that  this  money 
would  only  be  paid  if  the  recruits  were  accepted  by  the  Recruiting 
Officer.  M.  K.  asked  the  accused  whether  the  recruits  had  already 
been  rejected  and  they  replied  in  the  negative.  M.  K.  on  presenting 
the  recruits  to  the  Lyallpur  Recruiting  Officer  wa*  told  by  that  officer's 
orderly  that  they  had  already  been  rejected  in  Lahore-  It  was  ad- 
mitted that  M.  K.  tie  Lambardar  was  not  liable  to  any  punishment 
departmentally  as  merely  presenting  rejected  recruits  was  not  an 
offence  unless  it  was  done  knowingly. 

held,  that  on  these  facts  no  offence  under  sections  420/511  had 
been  established  as  the  money  was  not  *to  be  paid  to  the  accused  by 
the  Lambardar  unless  the  recruits  were  accepted. 

Held  also,  that  in  order  to  constitute  an  offence  under  the  second 
part  of  section  415  of  the  Code  — 

(1)  there  must  be  deception  practised  upon  a  person  ; 

(2)  by  that  deception  the  person  must  be  induced  to  do  or  omit  to 
do  something  which  he  would  not  have  done  or  omitted  to  do,  had  he 
not  been  so  deceived  ; 

(3)  such  act  or  omission  must  cause,  or  be  likely  to  cause,  to  the 
person  deceived  damage  or  harm  in  body,  mind,  reputation  or 
property. 

Held,  that  in  this  case  only  the  first  and  second  ingredients  of  the 
offence  existed,  but  not  the  third,  seeing  that  the  Lambardar*s  action 
in  presenting  the  recruits  not  knowing  that  they  had  been  previously 
rejected  was  not  likely  to  cause  him  any  harm  or  injury  at  all.  There 
was  only  a  possibility  that  he  might  suffer  annoyance  in  case  his 
explanation  was  not  at  once  accepted,  while  the  damage  or  harm 
caused  or  likely  to  be  caused  to  the  person  deceived  in  mind,  body, 
reputation  or  property,  within  the  meaning  of  section  415  must  he 
the  necessary  consequence  of  the  act  done  by  reason  of  the  deceit  prac- 
tised, or  must  be  necessarily  likely  to  folluw  therefrom. 

J.  L.  B.  17  Cal.  6<>6,  referred  to. 

No.  34  P.  R.  (Cr.)  1918. 
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INDIAN  PENAL  CODE,  I860— concld. 

(14)  Section  498. 

Enticing  away  a  married  woman — whether  Court  can  convict  of  offence 
under  this  section,  where  husband  complained  only  of  theft-— Criminal 
Procedure  Code,  Act  V  of  1898,  section  199. 

Held,  that  where  the  husband  charged  the  accused  persons  only 
with  theft,  the  Court  cannot  convict  them  of  an  offence  under  section 
498  of  the  Penal  Code,  having  regard  to  the  provisions  of  section  199 
of  the  Code  of  Criminal  Procedure. 

/.  L.  R,  5  All  233,  J.  L.  R.  27  Mad,  61,  and  /.  L.  R.  29  Gal  415, 
followed. 

I.  L.  R.  20  Gal  4i3  and  /.  L.  R.  30  Cal.  910,  distinguished. 

No.  2  P.  R.  (Cr.)  1918. 

INDIAN  PRESS  ACT,  1910. 

•         Sections  3  (J)  and  22. 

Order \of  District  Magistrate  to  deposit  security — whether  open  to  revision. 

Held,  that  an  order  of  a  District  Magistrate  under  section  3  (1)  of 
the  Press  Act  to  a  keeper  of  a  Printing  Press  to  deposit  security  is  not 
open  to  revision  by  the  Chief  Court. 

I.  L.  R.  39  Mad.  116t  {F.  B),  followed. 
~.  —  ...  ...  No.  20  P.  R.  (Cr.)  1918, 


JURISDICTION  (CRIMINAL). 

(1)  Whether  Magistrate  trying  the  case  can  go  behind  the  order 
sanctioning  the  accused's  prosecution. 

See  Sanction  to  prosecute  (1). 

No.  8  P.  R.  (Cr.)  1918. 

(2)  Revision  to  Chief  Court  from  an  order  by  a  District  Magistrate 
to  a  keeper  of  a  Printing  Press  to  deposit  security,  not  competent. 

See  Indian  Press  Act,  1910. 

No.  20  P.  R.  (Cr.)  1918, 

(3)  Of  Courts  in  British  India  to  try  suhjects  of  a  Native  State  for  the 
offence  of  abetment  of  an  act  oj  chentiny  committed  by  others  within  British 
India — Indian  Penal  (.We,  sections  71,  372  and  420 — selling  a  girl  and 
cheating  the  purchaser — ichether  different  acts. 

Ueld,  that  the  Courts  of  British  India  have  no  jurisdiction  to' try 
persons  who  are  not  British  subjects  for  the  offence  of  abetting  in  a 
.Native  State  an  act  of  cheating  which  was  actually  committed  by 
others  in  British  India. 

10  Bom.  H.  C.  R.t  356,  referred  to. 
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JURISDICTION  (CRIMINAL).— concld. 

Held  also,  that  the  selling  of  a  girl  under  false  representations  and 
thereby  cheating  of  the  purchaser  are  not  different  acts  and  persons 
cannot  be  tried  twice  for  the  same  act  even  though  such  act  constitute 
an  offence  under  two  different  sections  of  the  Penal  Code,  i.e.,  sec- 
tions 372  and,420. 

No.  23  P.  R,  (Cr.)  1918. 

(4)  Sanction  for  prosecution  refused  by  a  Munsiff  can  be  granted  by 
Subordinate  Judge,  1st  class,  and  not  by  district  Judge. 

See  Criminal  Procedure  Code,  1898  (6). 

No.  29  P.  R,  (Cr.)  1918 

(5)  Arrest  of  accused,  a  Patiala  subject,  on  the  Railway  lines  in  Patiala 
territory — charged  with  abetting  in  Patiala  territory  an  offence  committed 
in  British  India  whether  triable  in  British  India. 

Held,  that  the  arrest  of  the  accused,  a  subject  of  the  Patiala  State, 
on  the  Railway  lines  within  State  territory  was  lawful,  as  full  and 
exclusive  power  and  jurisdiction  of  every  kind  over  the  lailway  lines 
and  over  all  persons  within  those  lines  had  been  ceded  by  the  fetate  £o 
the  British  Government. 

6P.R   {Cr.)  1897  (P.  6'.),  distinguished. 

Held  also,  that  a  subject  of  a  Native  State  cannot  be  tried  in  British 
India  for  abetment  within  that  State  of  an  offence  committed  in  British 
India. 

10  Bom.  H.  C.  R.  356,  referred  to. 

14  Indian  Cases  970,  distinghished. 

No.  31  P.  R.  (Cr.)  1918 
M 

MOTOR  VEHICLES  ACT,  VIII  OF  1914. 
Rules  10  and  17. 

Whether  owner  of  motor  car  is  liable  to  fine  where,  in  his  absence,  his 
servant  drove  the  car  without  lights. 

Held,  that  rules  10  and  17  of  the  rules  under  the  Motor  Vehicles 
Act  apply  only  to  the  driver  or  to  a  person  using  car  at  the  time  and 
au  absent  owner  cannot  therefore  be  fined  because  his  servant  drove 
his  motor  car  without  lights  after  lighting-up  time. 

No.  27  P.  R.  (Cr)  1918. 
N 
NATIVE  STATE. 

(1)  Subject  of— abetting  in  the  State  an  offence  committed  by  others 
in  British  India — whether  triable  by  British  Indian  Courts- 

See  Jurisdiction  (Criminal)  (3). 

~  .~  ~  ...  No.  23  P.  R.  (Cr.)  1918. 

(2)  Arrest  of  subject  of  Patiala  State  on  railway  lines  in  State 
territory — whether  legal. 

See  Jurisdiction  (Criminal)  (5). 

«.«,.*•*.  No.  31  P.  R.  (Cr.)  1918. 
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OCCUPIER. 

Of  a  factory — meaning  of,  explained. 
See  Indian  Factories  Act,  liJ  1 1 . 

No.  13  P.  R.  (Cr.)  1918. 

OPIUM  ACT,  1878. 

(I)  Section  9. 

Possession  of  excess — quantity  of  opium — whether  joint-possession — con- 
fession to  Excise  Inspector  whether  admissible  in  evidence. 

Held,  that  a  statement  by  accused  to  the  Excise  Inspector  that  the 
opium  found  in  his  (accused's)  alrairah  whs  his,  although  in  the  nature 
of  a  confession  in  this  cane,  was  admissible  in  evidence,  the  Excise 
Inspector  not  being  a  Police  officer. 

Held  also,  that  the  fact  that  the  accused  gave  opium  to  his  father 
and  children  to  eat  was  of  itself  insufficient  to  show  that  he  alone  was 
not  in  possession  of  the  quantity  discovered  in  his  alrnirah. 

13  f.  R.  {Cr  )  1897,  31  P.  R.  (Cr)  1902,  and  34  P.  R.  {Cr.)  19U5, 
referred  to. 

No.  3  P.  R.  (Cr.)  1918 

(2;  Rule  38  (2),  as  amended. 

Joint  possession  of  opium  exceeding  one  tola- 'conflict  of  rulings. 

Held,  that  the  amendment  of  rule  38  (2)  under  the  Opium  Act, 
which  limits  to  one  tola  the  amount  which  two  or  more  persons  may 
without  a  license  at  one  time  have  in  their  possession  collectively 
renders  it  unnecessary  to  give  a  decision  on  the  conflict  of  this  Court's 
rulings  in  13  P.  R.  {Cr  )  lS\)7  per  Frizelle,  J.,  and  LU  P.  P.  (<  r  )  1901. 

No    15  P.  R.  (Cr.)  1918. 

P 

PARDON. 

To  approver — forfeiture  of — screening  one  out  of  several  accomplices. 
See  Criminal  Procedure  Code,  lb98  (lu). 

No.  24  P.  R.  (Cr.)  1918. 

POLICE  DIARIES. 

Whether  necessary  in  non-cognisable  cases  investigated  under  orders 
of  a  Magistrate. 

See  Criminal  Procedure  Code,  1898  (3). 

No.  16  P.  R   (Cr.)  1918. 

POLICE  OFFICER. 

Excise  Inspector  not  a  Police  officer  and  confession  to  him  conse- 
quently admissible. 

See  Opium  Act,  189S. 

No.  3  P.  R.  (Cr.)  1918. 
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PRINTING  PRESSES. 

Proceedings  of  a  Magistrate  under  Act  XXV  of  1867  are  ministerial 
and  not  open  to  revision  by  Chief  Coart. 

See  Act  XXV  0/ 1867. 

_  No.  21  P.  R.  (Cr.)  1918. 

PRIVATE  DEFENCE. 

Right  of — rescue  of  a  woman  arrested  by  Police  under  a  warrant  in- 
correctly drawn  up. 

See  Indian  Penal  Code,  (4). 


PUBLIC  SERVANT. 

Meaning  of. 

See  Indian  Penal  Code,   1860,  (1). 

Q 

QUARTER  MASTER'S  CLERK. 

Whether  a  public  servant. 

See  Indian  Penal  Code,  1860  (J). 


No.  9  P.  R.  (Cr.)  1918. 


No  18  P.  R.  (Cr.)  1918. 


No.  18  P.  R.  (Cr.)  1918 


R 

REFORMATORY  SCHOOLS  ACT,  VIII  OF  1897. 

Has  been  extended  to  Punjab — Section  399   of  Criminal    Procedure 
Code  therefore  stands  repealed. 

See  Criminal  Procedure  Code   1898  (13). 

No.  17  P.  R.  (Cr.)1918. 

REPORT  TO  POLICE. 

If  not  in  nature  of  a  confession,  admissible  in  evidence. 
See  Evidence  (2). 

No.  36  P.  R,  (Cr.)1918. 

REVISION  (CRIMINAL). 

(1)  Not   competent  from   an  order  of  a   District   Magistrate  to  a 
keeper  of  a  Printing  Press  to  deposit  security. 

See  Indian  Press  Act,  1910. 

~  ...  ...  ...  No.  20  P.  R.  (Cr.)  1918. 

(2)  Chief  Court  cannot  grant  leave  for   composition  of  an  offence  in 
revision.  - 

See  Criminal  Procedure  Code,  1898  (12). 
~  ...  ~.  ...  No.  35J>.  R.  (Cr.)  1918. 
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s 

SANCTION  TO  PROSECUTE. 

(1)  Whether  Magistrate  trying  case  can  question  its  propriety — Chief 
Court's  power  of  revision  from  an  order  of  acquittal  where  Jaw  points  are 
involved. 

A  Revenue  Assistant  sanctioned  the  prosecution  of  certain  persons 
under  section  188  of  the  Penal  Code.  The  Magistrate  trying  the  case 
dismissed  the  complaint  on  the  ground  of  insufficiency  of  the  sanction. 

Held,  that  the  Magistrate  trying  the  case  had  no  right  to  go  behind 
the  order  of  sanction  and  to  question  its  propriety  or  legality,  all  he 
could  do  was  to  stay  proceedings  in  order  to  allow  the  accused  to  get 
the  sanction  revoked. 

2  P.  B  (Cr.)  1888,  referred  to. 

Held  also,  that  a  revision  to  the  Chief  Coutt  against  an  order. of  ac- 
quittal may  be  allowed  when  legal  points  alone  are  involved. 

18  P.  B.  (Cr).  1883  and  10  P.  R.  (Cr).  1900,  referred  to. 

No.  8  P.  R   (Cr.)  1918. 

(2)  Granted  by  suceessor  to  a  City  Magistrate— whether  valid. 
See  Criminal  Procedure  Code,  1898  (5). 

No.  22  P.  R.  (Cr.)  1918. 

(3)  Refused  by  Munsiff — can  be  granted  by  Subordinate  Judge,  1st 
class,  and  not  by  District  Judge. 

See  Criminal  Procedure  Code,  1898  (6). 

No.  29  P.  R.  (Cr.)  1918. 

SECURITY  FOR  GOOD  BEHAVIOUR. 

Bond  of  sureties — whether  forfeited  where  principal  is  convicted  of 
an  offence  in  a  Native  State. 

See  Criminal  Procedure  Code,  1898  (16). 

No.  26  P.  R.  (Cr.)  1918. 
SECURITY  TO  KEEP  THE  PEACE. 

Order  for — can  only  be  made  by  Appellate  Court  when  accused  was 
tried  and  convicted  by  a  Magistrate,  first  class. 
See  Criminal  Procedure  Code,  1898  (2). 

No.  5  P.  R.  (Cr.)  1918. 
SELF-DEFENCE. 

Where  there  was  time  to  apply  to  public  authorities  for  protection. 
See  Evidence  in  Criminal  Case  (2). 

No.  36  P.  R.  (Cr.)  1918. 

SPECIAL  MAGISTRATE. 

May  be  appointed  in  regard  to  cases  generally  throughout  the 
Punjab — appeal  from  orders  of— 

See  Criminal  Procedure  Code,  1891  (1). 

No.  7  P.  R.  (Cr.)  1918 
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u 

UNSOUNDNESS  OF  MIND. 

What  constitutes — for  purpose  of  Penal  Code. 
See  Indian  Penal  Code,  i860  (3). 

No.  30  P.  R.  (Cr.)  1918. 

W 

WITNESSES. 

In  criminal  cases — practice  of  having  their  statements  recorded  by  a 
Magistrate  deprecated. 

See  Criminal  Procedure  Code,  \8'?S  (3). 

No.  16  P.  R.  (Cr.)  1918. 


YOUTHFUL  OFFENDER. 

Convicted  under  section  3<H,  Penal  Code,  not  liable  to  be  dealt  with 
under  Reformatory  Schools  Act. 

See  Criminal  Procedure  Code,  18P8  (13). 

No  17  P.  R.  (Cr.)  1918. 


(Ehtcf  Court  of  the  Punjab. 

CRIMINAL  JUDGMENTS 


No-  I. 

Before  Hon.  Mr,  Justice  Scott-Smith. 

GHULLA  AND  SHE R  A— (Convicts) -APPELLANTS, 

Versus 
THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  300  of  1917. 

Criminal  Procedure  Code,  Act  V  of  1898,  section  342— duty  of  Court  to 
question  accused  after  witnesses  for  prosecution  have  been  examined. 

Held,  that  the  duty  imposed  upon  the  Court  by  section  342  of  the  Code 
of  Criminal  Procedure  to  question  the  accused  generally  on  the  case  after 
the  witnesses  for  the  prosecution  have  been  examined  and  before  he  is  called 
on  for  his  defence  is  mandator}'  and  not  discretionary,  and  the  [omission  to 
perform  such  a  duty  must  be  presumed  to  have  seriously  prejudiced  the 
accused  and  necessitates  a  retrial. 

9  Bom.  L.  R.  356  (1)  and  16  Cr.  L.  J.  765  (2),  referred  to. 
Appeal  from  the  order  of  Khan  Bahadur  Sheikh  Bahim  Bakhsh, 
District  Magistrate,  Montgomery,  dated  the  2)st  March  1917. 

Sadiq  Jilani,  for  Appellants. 

Sewa  Ram  Singh,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Scott-Smith,    J. — This    is   an   appeal  from  the    order   of    29th  June  1917. 
the   District   Magistrate    of   Montgomery     convicting    Ghulla 
and     Shera,   appellants,  of  theft     under   section    3S0,    Indian 
Penal  Code  ;  and  sentencing  each  of  them  to  five  years'  rigorous 
imprisonment. 

The  first  objection  raised  by  counsel  for  the  appellants 
is  that  the  Magistrate  has  disregarded  the  provisions  of 
section  3-42,  Criminal  Procedure  Code,  as  to  the  examin- 
ation of  the  accused  person  at  the  conclusion  of  the  case 
for  the  prosecution.  The  section  in  question  lays  down 
that  "  for  the  purpose  of  enabling  the  accused  to  explain 
"any   circumstances   appearing    in    the   evidence  against  him, 


(1)  (1907)  9  Bom.  L.  R.  350  (Emperor  v.  Savalya). 

(2)  (1915;  16  Cr.  L.  J.  765  (Basapa  Ningapa  v.  Emperor). 


CRIMINAL  JUDGMENTS— No.  1.  [  Reoo  rb 


"  the  Court  may,  at  any  stage  of  any  inquiry  or  trial,  put 
"  such  questions  to  him  as  the  Court  considers  necessary, 
"  and  shall,  for  the  purpose  aforesaid,  question  him  generally 
"  on  the  case  after  the  witnesses  for  the  prosecution  have 
"  been  examined  and  before  he  is  called  on  for  his  defence." 
In  the  present  case,  after  the  evidence  of  only  one  witness 
for  the  prosecution,  viz.,  Gulsher,  had  been  recorded  the 
Magistrate  examined  Ghulla  accused,  but  he  did  not  examine 
either  of  the  accused  after  the  witnesses  for  the  prosecu- 
tion had  been  examined.  In  fact,  Shera  was  never  examined 
at  any  stage  of  the  case  at  all.  It  is  contends;!  that  the 
appellants  have  been  prejudiced  by  tho  omissi  »n  of  the 
Court  to  examine  him  in  accordance  with  law.  It  was 
held  by  a  Division  Bench  of  tha  Bombay  High  Court  in 
9  Bombay  Lair  Reports,  page  856  (1),  that  the  term  "  shall  "  in 
section  -31*2,  Criminal  Procedure  Code,  make*  the  duty  imposed 
on  the  Court  to  question  the  accused  generally  on  the  case  after 
the  witnesses  for  the  prosecution  have  been  examined  and 
before  he  is  called  for  the  defence,  maudatory  not  discretion- 
ary, and  having  regard  to  the  object  of  the  examination  specified 
in  the  section,  namely,  that  it  is  intended  to  enable  the  accused 
to  explain  any  circumstances  in  the  evidence  against  him 
it  is  clear  that  the  omission  by  the  Court  to  perform 
such  a  duty  in  a  criminal  trial  must  be  presumed  to  have 
seriously  prejudiced  the  accused. 

The  same  view  was  taken  by  the  same  High  Court 
in  a  subsequent  case  reported  in  lb"  Criminal  Law  Journal, 
page  765  (2).  In  both  these  reported  oases  the  High  Court 
ordered  a  retrial.  I  see  no  reason  to  differ  from  the  view 
expressed  in  these  rulings,  and  I  hold  that  the  District  Magis- 
trate's disobedience  to  the  direct  provision  of  the  law  con- 
tained in  section  342,  Criminal  Procedure  Code,  is  prejudicial 
to  the  accused  and  has  vitiated  the  trial.  I  therefore  accept 
the  appeal  and  setting  aside  the  convictions  and  sentences, 
direct  that  the  appellants  be  retried  from  the  point  where 
the  evidence  for  the  prosecution  was  closed.  Pending  the 
decision  of  the  case  the  accused  persons  should  be  transferred  to 
the  judicial  lock-up. 

Appeal  accepted. 


(1)  (1907)  9  Bom.  L.  R.  356  (Emperor  v.  8nralya). 

(2)  (1915)  16  Cr.  L.  J.  765  (Basapa  Ningapn  v.  Emperor). 
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No-  2. 

Before  Hon.  Mr.  Justice  Scott-Smith. 

RODA  SINGH— (Convict)— PETITIONER, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Revision  No.  665  of  1917. 

Indian  Penal  Code,  section  498  —enticing  away  a  married  woman— 
whether  Court  can  convict  of  offence  under  this  section,  lohere  husband  com- 
plained only  of  theft— Criminal  Procedure  Code,  Act  V  of  1898,  section  199. 

Held,  that  where  the  husband    charged  the  accused  persons  only   with  ■ 
theft,  the  Court  cannot  convict  them  of  an  offence  under  section  498   of  the 
Penal  Code,  having  regard  to  the  provisions  of  section    191)  of  the  Code   of 
Criminal  Procedure. 

I.  L.  R.  5  All.  233  (1),  7.  L.  R.  27  Mad.  01  (2),  and  I.  L.  R.  29  Cal.  415  (3j, 
followed. 

J.  L.  R.  20  Cal.  483  (4),  and  I.  L.  R.  30  Cal.  910  (5),  distinguished. 

Revision  from  tlie  order  of  Sheikh  Asghar  Ali,  District  Magistrate, 
Ludhiana,  dated  the  22nd  March  1917. 

Jai  Gopal  Sethi,  for  Petitioner. 

Nevio,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Scott-Smith,  J. — The  case  out  of  which  the  present  applica-  q^  jui  jgjy 
tion  for  revision  arises  was  started  upon  a  complaint  made  by 
Rattan  Singh  against  his  wife  Mussammat  Chhoto,  Mussammat 
Atri,  and  Rodu,  present  petitioner,  charging  them  with  an 
offence  under  section  318,  Indian  Penal  Code.  The  Magis- 
trate remarks  "  upon  a  perusal  of  the  police  papers  it  appears 
that  the  case  is  under  section  498  of  the  Indian  Penal  Code," 
and  started  to  try  under  that  section  Mussammat  Atri  and 
Rodu,  and  eventually  convicted  them  of  offences  under  that 
section.  The  District  Magistrate  dismissed  the  appeal  to  his 
Court  and  Rodu  Singh  has  now  come  up  on  the  revision  side. 

The  contention  on  his  behalf  is  that  there  was  no  com- 
plaint by  the  husband  of  an  offence  under  section  498,  Indian 
Penal  Code,  and  that  the  conviction  is  illegal  having  regard  to 
section  199  of  the  Criminal  Procedure  Code.  The  District 
Magistrate  has  referred  to  /.  L.   B.    30    Oal.   910  (5),  in   which 

(1)  (1882)  I.  L.  R.  5  All.  233  (Empress  v.  Kallu). 

(3)  (1903)  I.  L.  R.  27  Mad.  61  (Bangaru  v.  Emperor). 

(3;  (1902;  I.  L.  R.  29  Cal.  415  (Chemon  Garo  v.  Emperor). 

(4)  (1892;  /.  L.  R.  20  Cal.  483  (Jatra  Shekh  v.  Reazat  Shekh). 

(5;  (1903)  /.  L.  R.  30  Cal.  910  (F.  B.)  (Tara  Prosad  Laha  v.  Emperor). 
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it  was  held  that  the  word  complaint  in  section  199,  Criminal 
Procedure  Code,  means  a  complaint  as  defined  by  section  4  of 
the  Code,  and  that  the  complaint  filed  by  Rattan  Singh  and 
his  statement  of  16th  October  1906  constituted  a  complaint 
under  section  498,  Indian  Penal  Code. 

Neither  in  his  original  complaint  nor  in  his    statement    did 
Rattan  Singh  allege   facts    that   constituted    an    offence   under 
section  498,  Indian  Penal  Code,  nor   did  he    ever    ask   that   the 
petitioner  should  be  dealt  with  under  that  section.     He  charged 
the  accused  persons  with  theft   and  with  theft  only.  In  I.  L.  It 
20  Gal.  483  (1)  when  the  complainant  charged  the  accused  with 
an  offence  under  section  366  of  the  Indian  Penal  Code  in  respect 
of  his  wife,  it  was  held  that   the  Magistrate    was    authorised  to 
convict  him  of  an  offence  under  section   498  of  the  Penal  Code. 
The  facts  are  hardly  on  all  fours  with  the  present  case  beouse 
the  offences  described  in  section    366    and   498    of   the    Indian 
Penal  Code  are  cognate  ones,   that  under  section    498    being   a 
minor  offence  included  in   one  under    section    366.     In  I.  L.  B. 
27  Mad.  61  (2),  it  was  held  that  the    provision    in    section    199 
of  the  Code   of  Criminal  Procedure    that    no    Court    shall  take 
cognizance  of  an  offence  under  section   498  of  the  Indian    Penal 
Code  except    upon  a  complaint   made  by   the    husband   of   the 
woman,  refers  to   a   complaint   by  the  husband  of   an    offence 
under  section  498,  not  to  any  complaint    made  by  the   husband. 
In  that  case  /.  L-  B.  5  All.  233  (3)  was  followed  and  approved. 

The  case  referred  to  by  the  District  Magistrate  reported 
in  J.  L.  B.  30  Gal.  910  (4)  only  dealt  with  the  meaning  of  the 
word  "  complaint "  referred  to  in  section  199  of  the  Code  of 
Criminal  Procedure.  The  question  for  decision  in  the  present 
case  was  not  before  the  Court  in  that  case.  In  I.  L.  B.  29  Cal. 
415  (5),  it  was  held  that,  before  a  criminal  charge  of  adultery 
can  be  preferred,  a  formal  complaint  of  that  offence  must  be 
instituted  in  the  manner  provided  by  section  199  of  the  Criminal 
Procedure  Code.  Therefore,  when  an  accused  person  was 
committed  to  the  Sessions  to  stand  his  trial  on  a  charge  pre- 
ferred by  a  husband  under  section  376  of  the  Penal  Code,  and 
the  Sessions  Judge  at  the  trial  added  a  charge  of  adultery  under 
section  497  and  acquitted  the  accused    under   section    376,   but 


(1)  (1892)  I.  L.  R.  20  Cal.  483  (Jatra  Shekh  v.  Rcazat  Shckh). 

(2)  (1903)  I.  L.  R.  27  Mad.  Gl  (linnqaru  v.  Emperor). 

(3)  (ISS2)  l.L.  li.  5  All.  233  (Empress  v.  Kallu). 

(4)  (1903)  /.  L.  R.  30  Cal.  910  (F.  B.)    ,  \ha  v.  En  / 

(5)  (1902)  /.  L.  R.  29  Cal.  415  (Cliemon  Garo  v.  Emperor). 
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convicted  him  under  section  497,  it  was    held  that  the  Sessions 
Judge  hud  acted  without  jurisdiction. 

Following  these  decisions  and  the  one  reported  in  I.  L.  E. 
27  Mad.  61  (1),  I  am  clearly  of  opinion  that  petitioner  cannot 
be  convicted  in  the  present  case  of  an  offence  under  section  498, 
Indian  Penal  Code,  as  there  was  no  complaint  preferred  by  the 
husband  that  he  had  committed  such  an  offence.  I  therefore 
allow  the  revision,  and  setting  aside  the  conviction  of  Rodu 
Singh  acquit  him,  and  order  him  to  be  discharged  from  his 
bail. 

*        Revision  allowed. 


No.  3. 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr.  Justice 

Chevis. 

THE  CROWN— APPELLANT, 

Versus 
WAZIR  SINGH— (Accused)— RESPONDENT. 

Criminal  Appeal  No.  479  of  1916, 

Opium  Act,  I  of  1878,  section  9  —possession  of  excess  quantity  of 
opium— whether  joint-possession  —confession  to  Excise  Inspector  whether 
admissible  in  evidence. 

Held,  that  a  statement  by  accused  to  the  Excise  Inspector  that  the 
opium  found  in  his  (accused's)  almirah  was  his,  although  in  the  nature  of 
a  confession  in  this  case,  was  admissible  in  evidence,  the  Excise  Inspector 
not  being  a  police  officer. 

lleld  also,  that  the  fact  that  the  accused  gave  opium  to  his  father  and 
children  to  eat  was  of  itself  insufficient  to  show  that  he  alone  was  not  in 
possession  of  ihe  quantity  discovered  in  his  almirah. 

13  P.  R.  (Cr.)  1897  (2;,  31  F.  R.  (fir.)  1902  (3),  and  31  P.  R,  (fir.) 
1905  i4),  referred  to. 

Appeal  from  the  order  of  Shahzada  Sultan  Asad  Jan,  Magistrate, 
1st  Glass,  Ferozepore,  dated  the  18th  December  3915. 

C.  Bevan  Petmau,  Government  Advocate,  for  Appellant. 

Nemo,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Shah  Din,  J. — This  is  an  appeal  by  the   local  Government    5^  Auaust  1916. 
under  section  417,  Criminal  Procedure  Code.     The   respondent 

(1)  (1903)  /.  L.  R.  27  Had.  01  (Rangaru  v.  Emperor). 

(2)  13  P.  R.  (Cr.,  1897  (Queen-Empress  v.  Salaru). 
(3 1  31  P.  R.  (Cr.)  1902  (Crown  v.  Sadiq). 

(4)  34  P.  R.  (Cr.)  1905  (King- Emperor  v.  Buta  Singh), 
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Wazir  Singh  was  sent  up  for  trial  under  section  9  of  Act  I  of 
1878  (Opium  Act)  upon  a  charge  of  having  in  his  posses- 
sion 7  [  tolas  1£  tuashas  of  opium,  which  was  discovered  in  an 
almirah  in  his  house  on  the  5th  December  19J  5.  He  was  ac- 
quitted by  the  Magistrate  on  the  ground  that  the  opium  in 
question  was  owned  jointly  by  him  and  the  other  members 
of  his  family  consisting  of  his  father  and  his  minor  souj. 

It  is  contended  by  the  learned  Government  Advocate  [that 
the  order  of  acquittal  is  erroneous  and  must  be  set  aside,  and  in 
support  of  his  contention  he  has  cited  13  P.  B.  1897  (Cr.)  (I), 
31  P.  B.  1902  (2),  and  34  P.  B.  1905  (3),  on  the  strength 
of  these  authorities  he  argues  that  the  respondent  is  guilty  of 
the  offeDce  with  which  he  was  charged  in  the  Magistrate's 
Court  because  he  was  found  in  possession  of  a  quantity  of  opium 
in  excess  of  what  he  could  lawfully  possess  for  his  own  personal 
use,  it  being  perfectly  immaterial  whether  other  alleged  mem- 
bers of  the  family  used  to  consume  opium  along  with  the 
respondent  or  not. 

The  record  shows  that  the  respondeat  admitted  before  the 
Excise  Inspector  that  the  opium  found  in  his  almirah  belonged 
to  him,  and  since  the  Excise    Inspector  is  not  a    police   officer, 
this  statement,  which  amounts  to   a   confession  in  this  case,    is 
admissible  against  him.     Apart  from  this   confession,  the    fact 
of  the  respondent  being  in    possession    of    the    opium   is    fully 
proved  and  hU  defence   that  he  was  iu  joint  possession  of  it  on 
behalf  of  his  father  and  his  two  minor  sons  cannot  be  accepted 
as  sufficient  in  view  of  the  principle  laid     down  in  the   decisions 
mentioned   above.     It  is  obvious  that    the    respondent's    minor 
children   could   not  have  been  iu  joint  possessiou  of   the  oj  ium 
with  him,  and  it  is  equally  clear  that    his  father    who,    as    the 
Magistrate  says,  is  an  old  mm  of  about  ninety  and  half  wittod, 
could  not  possess  the  opium  jointly  with   the  respondent.     The 
mere  fact  that  the  respondent  gave   opium   to    his    father   and 
his  children   to  eat  is  of  itself  insufficient  to  show  that  he  aloue 
was  not  in  possession  of  the  quantity  discovered  iu  his  almirah. 
Following  the  principle  laid   down  in  the  above  mention- 
ed decisions,  we  accept  this  appeal  and  setting  aside  the  order 
of  acquittal  convict  the  respondent  of    an  offence  under  section 
9  of  the  Opium  Act  and  sentence  him  to    one   mouth's  rigorous 

imprisonment. 

Appeal  accepted. 


(1)  13  P.  R.  (Cr.)  1897  (Queen-Empress  v.  Saldru). 

(2)  31  P.  R.  (Cr )  1U02  (Crown  v.  Sadiq). 

[2)  34  P,  R.  (Cr.)  1905  ^King-Emperor  v.  Buta  6m<jk), 
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No.  4. 

Before  Hon.  Mr.  Jmtics  Scott-Smith  and  Hon.  Mr.  Justice 
LeRossignol.  . 

HARJf  AND  KALA— (Convicts)— APPELLANTS, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  424  of  1917. 

Evidence  in  Criminal  case— report  to  police  made  by  an  accused  person. 

Held,  that  first  reports  marie  to  tho  police  may  be,  and  generally  are 
very  valuable  corroborative  evidence  of  the  testimony  of  the  person  who 
makes  them,  but  that  where  the  maker  was  not  a  witness  but  an  accused 
person  his  report  to  the  polica  constituted  no  corroboration  of  either  the  case 
against  himself  or  of  that  against  his  co-accused. 

Appeal  from  the  order  of  F.  B.  B   Spewser,  Esquire,  Sessions 
Judge,  Karnal,  dated  the  29th  March  1917. 
Nanak  Chand,  for  Appellants. 
Mul  Chand,  Public  Prosecutor,  for  Respondent. 
The  judgment  of  the  Court  was  delivered  by — 

LeRossignol,  J. — Four   brothers    Harji,   Kala,    Hira  and    27th  J  I    1019 
Gokal,  sons  of  Ram  Jas,  were  committed  to  the  Sessions  Court, 
charged  with  the  murder  on    the    night   of   the    24th    January 
1917  of  Sudhan,  Jat,  of  their  village. 

The  story  for  the  prosecution  was   that  early  in  the    night 
of  the  occurrence  the  accused  discovered  that  one   of  their  she- 
buffaloes  was  missing,  that  they  suspected  the  deceased  and  his 
brother  Udrai  of  its  theft   and    thereupon    proceeding   towards 
their  house,  found  Sudhan  asleep  in    the    lane    in  front    of  his 
cattle  shed-     Sudhan  was  at  once  murdered  with  gandasas  with 
which  the  accused  h  id  provided  thnnaselves  and  then    all  four 
culprits  g  >ing  to  the  house  wh.jre  Udmi  was  asleep  called    him 
out  and  when  he  opeue  1  the  door  struck  at  him    and  wounded 
him  on  the  head.     The  learned  Sessions   Judge   agreeing    with 
the  assessors  came  to  the  conclusion  that  the  story,  as  told    by 
the  prosecution  witnesses,  was  entirely  false,  but  also  in  agree- 
ment with  the  assessors  he  held  that  a   report   made  by    Hira, 
one  of  the  accused,  at  the   Thana   almost  simultaneously   with 
the  first  information  report   justified   the    conviction    of  Harji 
and  Kala.    Hira  aud  Gokal,  accordingly,    have  been    acquitted 
whilst  Harji  and  Kala  have  been   sentenced    to   transportation 
for  life  and  the  two  latter  have  appealed  to  this  Court. 

Now  the  report  made    by   Hira,    whose   authorship    Hira 
denied,  but  of  which,  we  agree  with  the  learned  Sessions  Judge 
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that  he  was  the  maker,  sets  forth  that  Harji  and  Kala  had  a 
fight  with  Sudhan  and  Udmi  whom  they  found  in  the  act  of 
leading  away  a  she-buffalo  aud  its  young  belonging  to  Kala. 
Now  this  first  report  made  by  Hira  is  not  evidence.  First 
reports  may  be,  and  generally  are,  very  valuable  corroborative 
evidence  of  the  testimony  of  the  person  who  makes  them,  but 
in  this  case  Hira,  the  maker,  was  not  a  witness  but  an  accused 
person  and,  consequently,  his  report  to  the  police  constituted  no 
corroboration  of  either  the  case  against  himself  or  of  that 
against  his  brothers.  In  fact  his  first  report  was  not  admis- 
sible in  evidence  at  all.  As  the  whole  of  the  rest  of  the 
evidence  has  been  discredited  by  the  learned  Sessions  Jadgs 
and  the  assessors,  it  follows  that  there  is  nothing  on  which 
the  conviction  can  properly  repose.  The  leirned  counsel  for 
the  Crown  admits  that  this  position  is  correct,  but  he  has 
asked  us  to  maintain  the  conviction  on  the  evidence  which  was 
rejected  by  both  the  Judge  and  the  assessors  in  the  Court 
below. 

[The  remainder  of  the  judgment  is  not  required  for  the  purposes  of  this 
report— Ed. ] 

Appeal  accepter!. 


No.  5- 

Before  Hon    Mr.  Justice  Shadi  Lai. 

LAL  KHAN  —  (Convict)— PETITIONER, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Revision  No.  749  of  1917. 

Criminal  Procedure  Code,  Act  V  of  1808,  section  106— whether  Appellate 
Court  can  make  order  for  security  when  accused  icas  convicted  by  a  Magis- 
trate of  theSrd  class. 

Eeld,  that  an  order  for  se<-irity  under  section  100  of  the  Code  of  Crimi- 
nal Procedure  can  only  be  made  by  an  Anpelhte  Court  when  the  accused 
was  tried  and  convicted  by  a  Court  of  the  description  given  in  the  first 
para,  of  the  section— i.e.,  by  a  Magistrate  not  inferior  to  the  Magistrate  of  the 
1st  class. 

7.  L.  R.  35  Cal  434  (V„  and  21  P.  R.  (Cr.)  1908  (2),  referred  to. 
I.  L.  R.  33  Bom.  33  (3),  not  followed. 


{V  0908)  1.  L  R.  35  ral.  434  (Emperor v.  Mmnin  MnlittQ. 

(2'   21  P.  R.  (Cr.)  1908   Copal  Sinqhv.  King- Emperor). 

(3)  (1908)  /.  L.  R.  33  Bom.  33  (Emperor  v.*  Bhiusim  Dhumalsing)y 
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Revision  from  the  order  of  TJ,  L.  H.  Shuttleivorth,    Esquire,    Sub- 
Divisional  Magistrate,  Pindigheb,  with  appellate  powers,  dated 
the  IBth  March  1917. 
Petitioner,  in  person. 

Nemo,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Sham  Lal,  J. — It  is  very  doubtful  whether  the  Appellate  6th  Sept.  1917. 
Court  could  make  an  order  under  section  106,  Criminal  Proce- 
dure Cnde,  requiring  the  convict  to  furnish  security  fov  keeping 
the  peace  considering  that  he  was  convicted  by  a  Magistrate  of 
the  3rd  class.  One  of  the  essentials  for  justifying  the  Appellate 
Court  in  requiring  security  is  that  the  accused  must  have  been 
tried  and  convicted  by  a  Court  of  the  description  mentioned  in 
the  first  paragraph  of  section  106,  i.e.,  by  a  Magistrate  not 
inferior  to  the  Magistrate  of  the  1st  class,  and  the  Appellate 
Court  is,  theiefore,  not  competent  to  require  security  while 
hearing  an  appeal  from  a  convictiou  by  a  2nd  or  3rd 
class  Magistrate.  This  is  the  view  taken  by  the  Calcutta 
High  Court,  vide,  inter  alia,  I.  L.  R.  35  Gal.  434  (1), 
and  also  by  this  Court,  vide  21  P.  R.  1908,  Criminal  (2), 
the  Bombay  High  Court  has,  however,  held  that  the  word 
"  also  "  in  sub-section  (3)  of  section  106,  Criminal  Procedure 
Code,*  means  that  an  order  may  be  made  by  an  Appellate  Court 
irrespective  of  the  powers  of  the  original  Court,  J.  L.  R.  33  B. 
33  (3).  The  matter  is  not  free  from  doubt,  but  I  see  not  suffi- 
cient  reason  to  dissent  from  the  view  taken  by  this  Court. 

Further  the  lower  Appellate  Court  itself  finds  that  "  the 
whole  affair  was  a  very  petty  one  "  and  that  being  the  case, 
I  do  not  think  there  was  any  necessity  for  passing  an  ordur 
under  section  106,  Criminal  Procedure  Code.  Accordingly  I 
accept  the  application  for  revision  so  far  as  to  set  aside  that 
order.  In  all  other  respects  the  order  of  the  lower  Appellate 
Court  is  upheld. 


Revision  accepted. 


(\)  ri9">^  r.  L.  R.  35  Cal.  43t  fKmverorv.  Momin  Malita). 

(2,  21  P.  R.  (Cr.)  lcOS  I'looil  Singh  v.  King  Rmprror). 

(3)  (L9J3)  I.  L.  R.  33  Bin.  33  (En  teror  v.  Bhiming  DhuniUiag  ). 
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No  6 

Before  Hon.  Mr.  H.  A.  B.  Rattigan,  Chief  Judge,  and  Hon.  Mr. 
Justice  Scott-Smith 

THE  CROWN,— APPELLANT, 

Versus 

JHANDA  SINGH -RESPONDENT. 

Criminal  Appeal  No.  665  of  1917. 

Indian  Penal  Code,  section*  415  and  420  —  disposing  of  a  woman  for 
payment  by  misrepresenting  her  caste -cheating. 

Held,  that  a  person  who  by  representing  a  woman  to  be  a  Jat  widow, 
when  she  is  really  a  sweeper  whose  husband  is  alive,  induces  another  to  pay 
Rs.  300  to  him,  commits  the  offence  of  cheating  as  defined  in  section  415  of 
the  Penal  Code. 

13  P.  R.  (Cr.)  1904  (1),  2  All.  W.  N.  237  (2\  2  W.  R.  7  (3),  5  W.  R.   98 

(4),  and  7  W.  R.  55  (5),  referred  to. 

Appeal  from  the  order  of  H.  A.  Rose,  Esquire,  Sessions  Judge,  Our- 
daspur,  dated  the  \3th  March  19 17 

Mul  Chand,  Public  Prosecutor,  for  Appellant. 

Anant  Ram,  for  Respondent. 

The  order  of  the  Court  was  delivered  by — 

20th  Oct.  1917.  Scott-Smith,  J. — The  finding  of   the  Magistrate  in  the  oase 

out  of  which  the  present  appeal  arises  was  that  Mussamrnat 
Santi,  a  sweeper  woman  whose  husband  is  alive,  was  represen- 
ted by  Jhanda  Singh,  accused,  to  be  a  Jat  by  caste  and  a  widow, 
and  that  thereby  complainant  was  induced  to  pay  Rs.  ->00  to 
Jhanda  Singh  which  he  would  not  have  done  but  for  the 
deception  practised  upon  him.  In  accordance  with  this  finding 
the  Magistrate  convicted  Jhanda  Singh  of  cheating  under 
section  4-20,  Indian  Penal  Code,  and  sentenced  him  to  one  y ear's 
rigorous  imprisonment  and  to  a  fine  of  Rs.  50.  Jhanda  Singh 
appealed  to  the  Sessions  Judge  who  h»dd  that  the  facts  as 
found  constituted  no  offence.  He,  therefore,  accepted  the  appeal 
and  acquitted  the  accused.  From  this  order  of  acquittal  the 
Local  Government  have  filed  an  appeal  in  this  Court. 

2.  The  Sessions  Judge's  view  is  that  no  person  has  any 
right  to  sell  an  adult  woman  and  as  such  a  sale  is  void,  that 
what  the  complainant  purchased    was  a    worthless   or    imagin- 

(1)  13  P.  R.  (Cr.)  1904  (Durga  Has  v.  Emperor*. 

(2)  (1882)  2  All.  W.  N.  237  iEmpressv.  Sheoram). 

(3)  (I8fi5.  2  W.  R  7  (Queen  v  Komnl  Pass). 

(4)  J8fi6^  5  W.  R.  98  {Queen  v  Puddomonie). 

(5)  (1867,  7  IV,  R.  55  (Queen  v.  Dabee  Singh). 
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ary  title  to  the  woman  that  he  himself  knew  this  perfectly 
well  and  that  the  misrepresentation,  if  any,  made  no  difference 
to  him.  No  doubt  a  woman  cannot  legally  be  sold  but  in  the 
Punjab  at  all  events  it  is  common  knowledge  that  women  are 
practically  sold  by  persous  who  consider  that  they  have  a  right 
to  dispose  of  them  in  marriage,  and  both  parties  to  such 
transactions  look  upon  them  as  perfectly  valid  according 
to  custom  and  the  woman  herself  usually  acquiesces  in  the 
arrangemeut.  Whether  such  transactions  are  legally  valid 
or  not  does  not  appear  to  us  to  be  material.  In  our  opinion 
the  sole  question  for  decision  in  the  present  case  is  whether 
Jhanda  Singh,  by  deceiving  the  complainant  as  to  whether  the 
woman  was  a  widow  and  as  ro  her  caste,  fraudulently  or  dis- 
honestly induci'd  hini-to  pay  Rs.  300  to  him,  by  which  act  he 
caused,  or  was  likely  to  cause,  damage  or  harm  to  the  complain- 
ant in  body,  niind,  reputation  or  property.  In  our  opinion,  if 
Jhanda  Singh  by  representing  Mussammat  Santi  to  be  a  Jat 
widow,  when  she  was  really  a  sweeper  whose  husband  was  alive, 
induced  the  complainant  to  pay  Rs.  300  to  him,  he  committed 
the  offence  of  cheating  as  defined  in  section  415,  Indian  Penal 
Code,  for  there  can  be  no  doubt  that  the  complainant's  payment 
of  Rs.  800  was  likely  to  cause  him  loss  If  any  authority  is 
needed  in  support  of  our  conclusion  it  will  be  found  in  the  cases 
reported  as  : — 

13  P.  R.  1904  iCr.)  (1)    and   at  2  A.  W.  N.  p  237  (2)  ;   2 

Weekly  Reporter,    p.    7    (3);    5     Weekly    Reporter,   p.    93,    and   7 
Weekly  Reporter,  p  55  (5). 

In  all  of  these  cases  it  was  held  that  to  palm  off  a  woman 
as  belonging  to  a  caste  different  to  the  one  to  which  she  really 
belongs  with  the  object  of  obtaining  money  amounts  to  the 
offence  of  cheating. 

The  learned  Sessions  Judge  has  not  gone  into  the  evidence 
oi  recorded  any  finding  on  the  merits.  We,  therefore,  accept 
the  appeal  and  setting  aside  the  order  of  acquittal  remand  the 
appeal  for  redecision  to  the  Lower  Appellate  Court. 

Appeal  accepted. 


(I)  13  P.  R  {Cr.)  )\)0i(Durga  Das  v.  Emperor). 
(•J)  (1882)  2  All  W.N.  237  (Empress  v.  Shcoram). 

(3)  (1865;  2  W.R  7  (Queenv.  Komul  Dass). 

(4)  (1866;  5  W.  R.  98  {Queen  v.  Puddomonie). 
(5;  (1867 >  7  W.  R.  55  (Queenv.  Dabee Singh). 
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No.  7. 

Before  Hon.  Mr.  H.  A-  B.  Rattigan,  Chief  Judge,  and  Hon.  Mr. 
Justice  Scott-  Smith. 

HIRA  LAL-PETITIONER, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Revision  No-  1542  of  1917. 

Criminal  Procedure  Code,  Act  V  of  1898,  sections  14  and  190(3)  — 
whether  Special  Magistrates  can  be  appointed  in  regard  to  cases  generally 
throughout  the  Punjab,  and  whether  such  Magistrates  can  take  cognisance  of 
offences  upon  information. 

Held,  that  the  Local  Government  may  under  the  terms  of  section  14  of 
the  Code  of  Criminal  Procedure  confer  on  a  person  the  powers  of  a.  Magis- 
trate of  the  1st  class  in  regard  to  cases  generally  throughout  the  Punjab. 

24  P.  R.  (Cr.)  1901  (F.  B.)  (1),  referred  to. 

Semble  :  — Appeals  from  the  orders  of  such  a  Magistrate  would  lie  to  the 
Sessions  Judge  within  the  local  limits  of  whose  jurisdiction  the  Magistrate 
was  in  any  particular  case  holding  his  Court. 

/.  L.  R.  20  Mad.  136  (2),  referred  to. 

Held  further,  that  Punjab  Government  notification  No.  99.  dated  3rd  Feb- 
ruary 1883  (made  under  section  190(3)  of  the  Code  of  Criminal  Procedure), 
investing  Magistrates  of  the  first  class  with  power  to  take  cognisance  of 
offences  upon  information  applies  equally  to  special  Magistrates  of  the  first 
class  appointed  under  section  14  of  the  Code. 

20  P.  R.  (Cr.)  1901  (3),  referred  to. 

Revision  from  the  orders  of  Sir.  B.    J.    Boyd,    Special  Magistrate, 
1st  class,  at  Ludhiana,  dated  the  24th  September  and'  -ith  OctO' 
her  1917. 

Beechey,  for  Petitioner 

Mul  Chand,  Public  Prosecutor,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

2nd  Oct.  1917.  Rattigan,  C,  J.  — The  petitioner   Hira   Lai  Kapur  is  being 

tried  by  Mr.  D.  J.  Boyd,  Magistrate,  1st  class,  Ludhiana,  upon 
charges  under  (1)  sections  162  and  163,  Indian  Penal  Code, 
and  (2)  sections  162-109  and  168-109,  Indian  Penal  Code,  for 
offences  alleged  to  have  been  committed  by  him  at  Simla.  He 
has  applied  to  this  Court  through  his  Counsel  Mr.  Beechey 
for  revision  on  the  ground  that  the  Magistrate  trying  the  case 
has  jurisdiction  merely  with  regard  to  offences  committed  with- 

(1)  24  P.  R  (Cr.)  1901  (F.  B.)  (Lakhmi  Chnnd  v.  Emperor). 

(2)  (1906>  I.R.30  Mad.  136  (V alia  Ambu  Poduval  v.  Emperor), 

(3)  20  P.  R,  (Cr.)  1901  (Piyare  Lall  v.  Emperor). 


March,  1918.J  CRIMINAL  JUDGMENTS-  No.  7. 


13 


in  the  district  of  Ludhiana  and  is,  therefore,  incompetent  to  try 
petitioner  upon  the  present  charges,  and  further  that  in  any 
event  he  has  no  jurisdiction  to  take  cognizance  of  this  case  on 
the  information  of  Sardar  Bahadur  Sukha  Singh,  Deputy 
Superintendent  of  Police,  without  the  consent  of  the  accused. 
In  our  opinion  neither  of  these  contentions  is  tenable.  Mr. 
Boyd  was  appointed  by  the  Local  Government  a  "  Special 
Magistrate  "  under  the  provisions  of  section  14,  Criminal  Proce- 
dure Code,  and  all  the  powers  of  a  Magistrate  of  the  1st  class 
in  regard  to  cases  generally  throughout  the  Punjab  were  con- 
ferred upon  him  for  a  period  of  two  months  from  the  date  of 
the  notification  No-  3648-S.,  dated  the  25th  August  1917.  Mr. 
Beechey  contends  that  this  notification  of  the  Local  Government 
was  ultra  vires  inasmuch  as  the  words  "  any  local  area,  "  under 
section  14  of  the  Code,  cannot  be  extended  to  cover  a  whole  pro* 
viuce  and  ought  to  be  restricted  in  their  meaning  to  a  local 
area  within  a  specified  district  or  sessions  division.  This  argu- 
ment is,  however,  no  longer  open  in  view  of  the  opinions  to 
the  contrary  expressed  by  all  six  Judges  in  No.  24  P.  R. 
1901  Criminal  (I).  In  that  case  the  Judges  were  unanimous  in 
holding  that  the  words  "  local  area  "  could  be  extended  to  cover, 
if  necessary,  all  the  territories  administered  by  the  Local 
Government  issuing  the  notification.  It  is,  perhaps,  true  that 
the  actual  point  now  in  question  was  not  expressly  before 
the  learned  Judges  for  determination,  but  they  all  considered 
it  and  the  opinions  expressed  by  them  must  necessarily  carry 
the  greatest  weight.  The  notification  which  was  before  them 
for  consideration  in  1901  was  far  wider  in  its  terms  inasmuch 
as  no  local  area  at  all  was  specified,  but  even  so  the  learned 
Judges  by  a  majority  held  that  the  proceedings  of  the  Special 
Magistrate,  Mr.  J.  G.  M.  Rennie,  ought  not  to  be  set  aside.  On 
the  other  hand,  they  were  (as  we  have  already  remarked) 
quite  clear  that  a  notification  expressed  in  terms  such  as  those 
of  the  notification  now  before  us  would  be  valid  and  confer 
jurisdiction  on  the  Special  Magistrate  throughout  the  Province. 
The  difficulty  suggested  by  Mr.  Beechey  as  regards  appeals  from 
the  orders  of  a  Special  Magistrate  having  jurisdiction  through- 
out the  Punjab  does  not  at  present  arise,  but  we  see  no  reason 
to  doubt  the  correctness  of  the  Madras  High  Court  decision  in 
a  similar  case  where  it  was  held  that  the  appeal  would  lie 
to  the  Sessions  Judge  within  the  local  limits  of  whose  juris- 
diction the    Magistrate  was  in    any  particular  case  holding  his 

U)  24  P.  R.  kCi\)  1901  (F,  B.)  (Laklimi  Chand  v.  Emperor). 
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Court  (/.  L.  B.  30  Mad.  136)  (1).  The  principle  underlying 
that  decision  might  well  be  held  to  apply  to  a  case  such  as  that 
before  us. 

As  regards  the  second  objection,  we  need  say  no  more  but 
that  it  is  disposed  of  by  the  ruling  of  this  Court  in  20  P.  B. 
1901  Criminal  (2)  and  notification  No  S9,  dated  23rd  Feb- 
ruary 1883.  There  is  no  ground  for  holding  that  that  notifica- 
tion does  not  apply  equally  to  Special  Magistrates  of  the  first 
class  appointed  under  section  14  of  the  Code. 

We  accordingly  reject  this  petition. 

Revision  rejected 


No.  8. 

Before  Hon.  Mr.  Justice  Shadi  Lai. 

THE  CROWN 

Versus 

THAMMAN  AND  OTHERS— ACCUSED. 

Criminal  Revision  No.  855  of  1917. 

Sanction  for  prosecution— whether  Magistrate  trying  case  can  question  its 
propriety— Chief  Court's  power  of  revision  from  an  order  of  acquittal  where 
law  points  arc  invoked. 

A  Revenue  Assistant  sanctioned  the  prosecution  of  certain  persons  under 
section  1S8  of  the  Penal  Code.  The  Magistrate  trying  the  case  dismissed  the 
complaint  on  the  ground  of  insufficiency  of  the  sanction. 

Held,  that  the  Magistrate  trying  the  case  had  no  right  to  go  behind  the 
order  of  sanction  and  to  question  its  propriety  or  legality,  all  he  could  do  was 
to  stay  proceedings  in  order  to  allow  the  accused  to  get  the  sanction  revoked. 

2  P.  R.  (Cr.)  1888,  (3)  referred  to. 

Held  also,  that  a  revision  to  the  Chief  Court  against  an  order  of 
acquittal  may  be  allow*ed  when  legal  points  alone  are  involved. 

18  P.  R.  {Cr.)  1883,  (4)  and  10  P.  R.  (Cr.)  1900,  (3)  referred  to. 

Case  reported  by  Sheikh  Asghar  Ali,  District  Magistrate, 

Ludhiana,  with  his  No.  1387  of  2Uh  May  1917. 
Tarlochan  Das,  for  Accused. 
Jai  Gop;il  Sethi,  for  the  Complainant. 
The  facts  of  this  case  are  as  follows  :  — 

On  8th  June  1 910  Nand  Singh  and  others    applied    to    the 
Assistant  Collector    1st   grade,   Ludhiana,    under   section    150, 


U)  -1906j  t,  L.  Ii.  30  .1/-/-/.  13(i  i  Valia  Ambu  Podwal  v.  Emperor). 
(2)  20  p.  R.  (Cr.)  1901  (Piyare  Loll  v.  Emperor). 
IS)  -  P.  !r   <■/.-  L888  (Emprei  t  v.Bhola). 

(i)  18  P.  II.  (Cr.)  1883  {Emprett  v.Lulji). 

(5)  10  P.  A'.  (Cr.)  1900  (Saunderson  v.  Wilson). 
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Land  Revenue  Act,  that  certain  persons  had  made  encroach- 
ments on  common  land  and  that  they  be  ejected.  On  19th 
August  1916  the  Assistant  Collector  passed  an  order  that  notice 
be  issued  against  those  persons  to  remove  the  encroachments 
within  a  month. 

On  26th  February  1917  Nand  Singh  and  others  applied 
to  the  Assistant  Collector  stating  that  his  orders  had  not  been 
complied  with,  i.e.  encroachments  had  not  been  removed  and 
prayed  that  sanction  to  prosecute  the  men  under  section  188, 
Indian  Penal  Code,  be  granted  (section  195,  Criminal  Pro- 
cedure Code). 

The  sanction  was  granted  on  17th  March  1917  and  a 
complaint  was  filed  on  28th  March  1917. 

The  proceedings  are  forwarded  for  revision  on  the  folloiving 
grounds  : — 

The  Revenue  Assistant  had  passed  an  order  under  section 
150  of  the  Land  Revenue  Act  against  some  eleven  men.  They 
did  not  comply  with  that  order  and,  on  application  of  the 
petitioners,  in  the  section  150  Land  Revenue  Act  case,  the 
Revenue  Assistant  sanctioned  the  prosecution  of  the  eleven 
men  under  section  188,  Indian  Penal  Code  on  17th  March  1917. 

In  the  complaint  under  section  188,  ten  out  of  the  eleven 
men  are  mentioned,  and  a  few  more  have  been  added. 

The  lower  Court  has  dismissed  the  complaint  on  the 
ground  that  the  Court  and  the  place  where  the  offence  was 
committed  were  not  specified  in  the  order  granting  the  sanction. 

I  do  not  tbink  it  was  necessary  to  do  so.  The  order  of 
sanction  read  with  the  order  under  section  150,  Land  Revenue 
Act,  left  no  doubt  on  that  score  Moreover,  I  do  not  think 
the  Court  was  competent  to  object  to  the  sanction  (2  P.  J?, 
J888)  (1). 

If  others  joined  in  the  encroachment  after  the  order 
under  section  150  and  the  order  of  sanction  had  been  passed, 
they  could  also  be  prosecuted  for  the  same  offence.  The  order 
of  the  Magistrate  was  "  Istighasa  Jcharij  hiyajata  hai,  hazirin 
rukhsat "  ("  the  complaint  is  dismissed,  those  present  may 
go  ").  Both  the  complainants  and  the  accused  were  present. 
The  order  was  passed  on  the  technical  ground  of  the  insuffici- 
ency of  the  sanction.     The  offence  was  a  summons  case. 

There  could  be  no  order  of  discharge  and  the  stage  for 
action  under  section  203,  Criminal  Procedure  Code  had 
passed,  as  the  accused  had  been  summoned  and  were  present. 

(1)  2  P.  R.  {Cr.)  1888  {Empress  v.  Bhola). 
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The  only  other  order  that  could  be  passed  was  one  of 
acquittal.     But  the  Magistrate  did  not  pass  it. 

I  refer  the  case  to  the  Chief  Court  under  section  438, 
Criminal  Procedure  Code,  with  the  recommendation  that  the 
lower  Court's  order,  which  amounts  to  no  legal  order  at  all,  be 
set  aside  and  a  re-  trial  ordered. 

The  order  of  the  learned  Judge  was  as  follows  :  — 
\0th  Nov.  1917.  Shadi  Lal,  J. — There  can  be   no  manner  of   doubt   that 

the  Magistrate  trying  the  case  had  no  right  to  go  behind  the 
order  of  sanction  and  to  question  its  propriety  or  legality. 
His  view  that  the  sanction  is  bad  on  the  ground  that  it  does 
not  specify,  the  Court  and  the  place  where  the  offence  was 
committed  may  or  may  not  be  correct,  but  it  is  quite  clear  that 
it  is  not  for  him  to  raise  this  objection.  It  has  been  repeatedly 
held  that  the  Magistrate  cannot  refuse  to  recognise  the  sanc- 
tion, and  that  all  that  he  can  do  is  to  stay  proceedings  in 
order  to  allow  the  accused  to  get  the  sanction  revoked  by  some 
Court  to  which  the  Court  granting  the  sanction  is  subordinate, 
vide  inter  alia,  2  P.  R.  1888  (O.)  (1). 

The  learned  counsel  for  the  accused  contends  that  the 
order  of  the  Magistrate  amounts  to  an  acquittal,  and  that  as 
no  appeal  has  been  preferred  by  the  Local  Government  against 
that  order  this  Court  should  decline  to  exercise  its  revisional 
jurisdiction.  Now,  I  recognise  that  the  Court  of  revision  is 
reluctant  to  interfere  with  an  order  of  acquittal,  but  that  rule 
is  generally  applicable  to  cases,  when  the  order  of  acquittal 
proceeds  upon  a  consideration  of  the  evidence  adduced  by  the 
parties.  Indeed,  it  has  been  repeately  laid  down  that  an 
application  for  revision  against  an  order  of  acquittal  may 
appropriately  be  allowed,  when  legal  points  alone  are  involved  ; 
vide  18  P.  R.  1883  (Or.)  (2)  and  10  P.  R.  1900  (Or.)  (3).  And 
in  the  present  case  it  is  perfectly  clear  that  the  order  of 
the  Magistrate  is  based  upon  an  entire  misapprehension  of  the 
law. 

For  the  aforesaid  reasons  I  set  aside  the  order  of  the 
Magistrate  and  direct  a  re-trial,  but  only  of  those  persons  for 
whose  prosecution  sanction  has  been  granted.  This  order 
shall  not  affect  those  accused  against  whom  no  sanction  has 
been  obtained. 


(1)  2  P.  R.  (Cr.)  1888  (Empress  v.  Bhola). 
(2;  18  P.  R.  (Cr.)  1883  (Empress  v.  Lain). 
(3)  10  P.  R.  (Cr.)  1900  (Sounder son  v.  Wilson). 
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No.  9. 

Before  Hon.  Mr.  Justice  Broadway. 
ATTAR  SINGH  AND  OTHERS— PETITIONERS, 
Versus 
THE  CROWN— RESPONDENT. 

Criminal  Revision  No.  702  of  1917. 

Indian  Penal  Code,  sections  99  first  and  147— right  of  private  defence- 
rescue  of  a  woman  who  had  been  arrested  by  the  Police  under  a  warrant  in- 
correctly drawn  up— and  assault  of  the  Police  Officers— rioting. 

A  complaint  was  lodged  against  2  persons  under  section  498,  Penal 
Code,  for  abduction  of  K.,  complainant's  daughter-in-law.  The  Magistrate 
ordered  the  issue  of  a  warrant  for  the  arrest  of  K.,  apparently  intending  to 
act  under  section  90  of  the  Code  of  Criminal  Procedure,  but  the  warrant 
erroneously  charged  K.  herself  with  an  offence  under  section  498.  Under 
this  warrant  the  Head  Constable  arrested  K.  ani  had  taken  her  to  a 
distance  of  about  200  kad'ims  when  a  large  concourse  of  people  assembled, 
amongst  whom  were  the  present  petitioners,  who  took  away  the  woman 
from  the  custody  of  the  Head  Constable  and  the  contables  with  him,  and 
inflicted  certain  injuries  upon  them. 

Held,  that  the  petitioners  had  been  rightly  convicted  of  an  offence  under 
section  147  of  the  Penal  Code. 

16  P.  R.  (Cr.)  1913,  (1)  referred  to. 
6  Cal.  L.  J.  127,  (2)  distinguished. 

Petition  for  revision  of  the  order  of  A.  U.  Bro.sh.er,  Esquire, 
Sessions  Judge,  Amritsar,  dated  the  20th  April  1917. 

Beech ey  and  Jai  Gopal  Sethi,  for  Petitioners. 

Dalip  Singh,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  ; — 

Broadway,  J. — The   facts  out  of  which   this   revision    has    12th  Nov.  1917. 
arisen  are  briefly  as  follows : — 

One  Attar  Singh  lodged  a  complaint  against  Chatar  Singh 
and  another  under  section  498  alleging  that  Mussammat 
Karmon,  his  daughter-in-law  had  been  abducted  from  his 
custody  by  the  two  persons  named.  The  Magistrate  before 
whom  the  case  was  pending  ordered  the  issue  of  a  warrant 
for  the  arrest  of  Mussammat  Karmon  apparently  intending 
to  act  under  section  90  of  the  Criminal  Procedure  Code.  By 
an  error  in  the  office  the  warrant  was  drawn  up  in  the  wrong 
form  and  stated  that  Mussammat  Karmon  herself  was  charged 
with  an  offence  under  section    498,    Indian   Penal   Code.     This 


(1)  10  P.  R.  {Cr.)  1913  (King-Emperor  v.  Gaman). 

<,2)  (1907)  6  Cal.  L.  J.  127  {Bisu  Haldar  v.  Probhat  Chunder). 
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warrant  was  made  over  to  Dil  Muhammad,  Head  Constable, 
who  went  with  other  constables  to  Manza  Koharka  to  execute 
it.  The  story  as  told  by  Dil  Muhammad  is  that  he  showed 
the  warrant  to  Mussammat  Karmon  and  told  her  that  it  was 
a  bailable  one.  Bail  was  not  furnished  and  certain  of  the 
petitioners,  who  were  present,  advised  the  woman  to  run 
away}  Whereupon  Dil  Muhammad  arrested  her  and  with 
his  posse  of  police  had  taken  her  to  a  distance  of  about  200 
kadams  from  the  village  when  a  large  concourse'  of  people 
assembled,  amongst  whom  were  the  present  petitioners  who 
took  away  the  woman  from  their  custody  inflicting  certain 
injuries  on  the  police.  The  petitioners  were  sent  up  for  trial 
under  sections  147,  332  and  225,  Indian  Penal  Code,  and  were 
convicted  and  sentenced  under  those  sections  On  appeal  the 
learned  Sessions  Judge  held  that  sections  333  and  225,  Indian 
Penal  Code,  were  inapplicable  inasmuch  as  the  warrant  was 
defective,  but  held  that  section  147,  Indian  Penal  Code, 
applied  the  common  object  of  the  appellants  being  to  rescue 
Mussammat  Karmon  and  the  causing  of  hurt  to  the  constables 
being  a  necessary  incident  of  the  forcible  taking  away  of  the 
woman  from  the  custody  of  the  police.  Relying  on  16  P.  R. 
1913  (1),  he  therefore  maintained  the  convictions  and  sentences 
under  section  147,  Indian  Penal  Code.  The  petitioners  have 
now  moved  this  Court  on  the  revision  side  through  Mr.  Beechey 
who  has  addressed  me  on  their  behalf,  and  I  have  heard 
Mr.  Dalip  Singh  on  behalf  of  the  Crown. 

For  the  petitioners  Mr.  Beechey  urged  that  inasmuch  as 
the  warrant  was  not  only  defective  but  was  beyond  the  juris- 
diction of  the  Magistrate  altogether  the  petitioners  were  not 
guilty  of  any  offence  whatever  and  were  perfectly  within  their 
rights  in  rescuing  Mussammat  Karmon  from  the  custody  of 
the  police.  In  support  of  his  contention  he  has  referred  me 
to  various  rulings,  the  most  important  of  which  is  the  one 
reported  in  6  Gal.  Law  Journal  127  (2).  In  this  case  a  person 
had  applied  under  section  100,  Criminal  Procedure  Code,  for 
a  search  warrant  and  the  Magistrate  issued  a  warrant  under 
section  96,  Criminal  Procedure  Code.  The  police  acting  under 
that  warrant  were  resisted  by  the  petitioners,  in  that  case, 
who  used  force  and  voilence.  It  was  held  that  the  issue  of 
the  warrant  under  section  96  of  the  Code  was  wholly  illegal 
and  therefore   the   warrant  was  invalid    and   further   that   the 


(1)  1G  P.  B.  (Cr.)  1913  (King-Emperor  v.  Gaman). 

;2)  (1907)  0  Cal,  L.  J.  127  (Bisu  Haldar  v.  Probhat  Chunder), 
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words  "not  strictly  justifiable  by  law"  under  section  99 
Indian  Penal  Code,  referred  to  cises  where  there  is  an  excess 
of  jurisdiction  as  distinct  from  a  complete  absence  of  jurisdic- 
tion and  that  therefore  the  resistance  offered  did  not  come 
within  the  terms  of  the  first  paragraph  of  section  99,  Indian 
Penal  Code. 

On  the  other  hand  Mr.  Dalip  Siugh  has  laid  stress   on  the 
ruling  of  this  Court  relied  on  by   the    learned    Sessions    Judge 
(16  P.  B.  1913  (1)  )  in  which  the  facts  were  as   follows  : — One 
Fateh   Ali   alleging   that   his    wife   had    been    concealed    and 
wrongfully  confined  in  the  house   of  one    Gama    applied    to    a 
Magistrate  for  the  issue  of  a  search  warrant  under  section    100, 
Criminal  Procedure  Code.     The  application   was   granted   and 
a  warrant  was  issued  but  was  defective  in  that    the   name   and 
designation   of   the  police   officer     who    was   to   execute     the 
warrant    was    inadvertently     omitted.     When     the     warrant 
reached  the  police  station  the  Sub-Inspector  to  whom  it  bad  been 
endorsed  was    absent  and   the   Head    Constable    who   was   for 
the   time   being    in    charge   proceeded    to    Gama's    house    to 
execute  the  warrant  accompanied  by    a   constable    and  others. 
In    exection   of   the     warrant   the    woman     was     found     and 
apprehended  with   a  view   to   her   being  produced  in    Court. 
Gama  raised  a  cry  for  help  whereupon  fourteen    persons   went 
to  his  assistance  and   took   the    woman  away    by   force.     The 
police  officer  received  injuries.     It  was  held   that   although   no 
conviction  could    be   had   under    section   225   (b)    and   section 
3S2,  Indian    Penal   Code,    if   the   prosecution   could   establish 
that  hurt  was  caused  and  that   the    causing   of  hurt   was    the 
common  object  of  the  rescuers,    the   rescuers    would   be    liable 
to  punishment  under  section  147  if  there  were    more    than   five 
persons  and  under  section    323  if    there   were   lees   than   that 
number.     Mr.  Beechey  has   on    the   strength   of  the    Calcutta 
ruling  referred    to   above   sought   to   differentiate   this   ruling 
from  the  facts  of  the  present  case  by    urging   that  in   16  P.  B. 
1913  (1)  the  Magistrate  had  been  acting  within  his  jurisdiction 
in  issuing  the    warrant  and   that   that   was   merely   defective 
whereas  in  the  present  case  the  Magistrate  had  no   jurisdiction 
to  issue  the  warrant  at  all.     It  seems  to   me  however  that  the 
Calcutta  ruling  is  not  quite  on  all  fours  with    the   present    case 
for  in  that  case  the  execution  of   the  warrant  had  been   resisted 
whereas  in  the   present   case  the  warrant  had,  as   a    matter  of 
fact,  been  executed  and  Mussammat  Karmon    was    being   taken 

(1)  16  P.  R.  (Cr.)  1913  (King  Emperor  v.  Gaman). 
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away  by  the  police  in  order  to  her  production  before  the 
Magistrate  and  the  question,  therefore,  arises  whether  the  pre- 
sent petitioners  were  justified  iu  using  criminal  force  to 
remove  her  from  the  custody  of  the  police.  In  my  opinion 
the  protection  afforded  by  section  99,  Indian  Penal  Code,  to  a 
public  servant  refers  to  the  public  servant  actually  doing  a 
specific  act  and  that  so  long  as  he  is  acting  in  good  faith  under 
colour  of  his  office  he  is  protected  from  assault  though  the 
act  may  not  be  strictly  justifiable  by  law.  la  the  present  case 
the  police  were  possessed  of  a  warrant  under  which  they  were 
acting  and,  therefore,  although  resistance  to  the  execution  of 
that  warrant  was  not  justifiable,  I  do  not  think  that  the 
petitioners  can  be  held  to  be  entitled  to  assault  and  injure  the 
police  in  the  manner  they  have  done  in  this  case.  In  rescuing 
Mussammat  Karmon  everyone  of  these  concerned  must  have 
been  perfectly  well  aware  that  violence  would  have  to  be  used 
and  that  hurt  would  in  all  probability  be  caused  before  they 
could  attain  their  object.  I  therefore  think  that  the  learned 
Sessions  Judge  is  right  in  holding  that  the  causing  of  hurt 
was  a  necessary  incident  of  the  rescue  and  therefore  formed 
a  part  of  the  common  object.  I  therefore  maintain  the  con- 
victions but  in  the  circumstances  reduce  the  sentences  passed 
on  the  petitioners  to  that  already  undergone,  Petitioners  will 
be  discharged  from  their  bail  bond. 

Revision  accepted  in  part. 

Full  Bench. 

No.  10. 

Before  Hon.  Mr.  H.  A.  B.  Rattigan,  Chief  Judge, 

Hon.  Mr.  Justice  Chevis  and  Hon.  Mr.  Justice  Leslie  Jones. 

ALI  MUHAMMAD  AND  OTHERS-PETITIONERS, 

Versus 

THE  CROWN— RESPONDENT. 

Ciriminal  Revision  No.  1309  of  1917. 

Indian  Penal  Code,  section  295  — killing  a  cow  with  the  intention  of  offend- 
ing the  religious  susceptibilities  of  Hindus. 

Held,  that  killing  a  cow  with  the  intention  of  offending  the  religious 
susceptibilities  of  Hindus  is  not  an  offence  under  section  295  of  the  Penal 
Code. 

/.  L.  11 10  .4//.  150  (F.  B.)  (1)  and  I.  L.  R.  17  Cal.  852  (2),  referred  to. 

27  P.  R.  (Cr.)  1884  (3),  overruled. 

(H  (1887)  7.  L.  R.  10  All.  150  (F.  B.)  (Empress  v.  Iman  Ali). 

(2)  (1890)  /.  L  R.  17  Cal.  852  {Bometh  ClianJcrSannya!  v.  Uiruiluiidal). 

(3)  27  P.  R.  (Cr.)  1884  {Hakim  v.  Empress). 
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Revision  from  the  order  of  A.  D.  C.  Barnes,  Esquire,  Sessions 
Judge,  Qujrnna-dla,  dated  the  \~oth  April  1917. 

Badr-ud-Din,  for  Petitioners. 

Herbert,  Assistant  Legal  Remembrancer,  fur  Respondent. 
The  order  of  the  Full  Bench  was  delivered  by  : — 

Rattigan,  0.  J. — The  facts  as  found  by  the  Magistrate  and  26th  Nov.  1917. 
by  the  Sessions  Judge  on  appeal  are  that  in  Mauza  Qila  Amir 
Singh  the  Sikhs  killed  sum-i  fowls  by  the  process  known  as 
J  hatha  in  the  vicinity  of  a  mosque  thereby  causing  annoyance  to 
the  Muhammadans  of  the  village  who  in  retaliation  killed  a  cow 
with  the  knowledge  that  the  Sikhs  would  be  likely  to  consider 
snch  killing  an  insult  to  their  religion.  Several  of  the  Muham- 
madau  party  were  convicted  upon  these  facts  of  an  offence 
under  section  295,  Indian  Penal  Code,  and  their  convictions  were 
upheld  by  the  learned  Sessions  Judge  upon  the  authority  of 
Ko.  27  P.  B.  1884;  {Or.)  (1).  A  petition  for  revision  was 
presented  to  this  Court  and  the  question  of  the  correctness  of 
the  Division  Bench  ruling  above  quoted  was  referred  to  a  Full 
Bench. 

The  judgment  in  No.  27  P.  B.  1884  (CV.)  (1)  is  very  brief 
aud  does  not  attempt  to  discuss  the  question  whether  upon  the 
strict  construction  of  a  penal  statute  the  language  employed  in 
section  25,  Indian  Penal  Code,  can  be  reasonably  held  to  cover 
cases  such  as  that  with  which  we  are  concerned.  On  the  other 
hand,  the  question  has  been  elaborately  considered  by  a  Full 
Court  in  Allahabad  (see  /.  L.  R.  10  All.  150)  (2)  and  also  by 
Norrisand  Macpherson,  JJ.,  in /.  L.  B.  17  Gal.  852  (3).  It 
is  unnecessary  for  us  to  say  more  than  that  we  entirely  agree 
with  the  reasoning  of  Edge,  C.  J.,  and  Brodhurst,  J.,  in  the 
Allahabad  case,  and  that  we  must  accordingly  overrule  the 
previous  decision  of  our  Court. 

It  was  urged  that  if  the  killing  of  a  cow  with  the  intention 
of  offending  the  religious  susceptibilities  of  Hindus  is  held  to 
be  no  offence  under  section  2S5,  Indian  Penal  Code,  and  there 
is  no  other  provision  of  law  which  can  be  applied  to  prevent 
the  commission  of  such  an  act,  while,  on  the  other  hand,  grave 
danger  to  the  public  may  arise  if  such  acts  are  to  go  un- 
punished. This  is  an  argumeut  which  should  be  addressed 
rather  to  the  Legislature  than  to  a  Court  of    Justice,    but    with 


(1)  27  P.  R.  (Or.)  18S4  {Hakim  v.  Empress), 

(2)  (1887)  I.  L.  R.  10  All,  150  (F.  B.)  (Empress  v.  Imam  4Zt\ 

(3;  (1890)  I.  L,  R.  17  Cat.  852  (Romcsh  Chander  Sannyal  v.  Hiru  Mondal). 
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reference  to  it  we  might  point  out  that  the  decisions  of  the 
Allahabad  and  Calcutta  High  Courts  were  published  nearly 
thirty  years  ago,  and  that  the  Legislature  has  taken  no  steps 
that  we  are  aware  of  to  amend  section  295,  Indian  Penal  Code, 
so  as  to  cover  acts  of  the  kiud  referred  to.  With  this  expression 
of  opinion  we  direct  that  the  record  be  laid  before  the  Single 
Bench  for  decision  of  the  petition  upon  the  merits. 


No.  11. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon. 
Mr.  Justice  Skadi  Lai. 

EEROZ  AND   GULAB— (Convicts)—  APPELLANTS, 
Versus 
THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  891  of  1917. 

Confession— oral— to  a  Magistrate — whether  admissible  in  evidence  — 
Indian  Evidence  Act,  I  of  1872,  sections  21,  24,  25,  2b'  und  91— relevant 
fact-Ci  iminal  Procedure  Code,  Act  V  of  1898,  section  161. 

II eld,  that  an  oral  confession  by  an  accused  person,  not  being  open  to 
/  exception  under  sections  21,  25,  or  26  of  the  Evidence  Act  is,  as  an  admis- 
/  sion  by  an  accused  person,  a  relevant  fact  and  may  be  proved  at  bis  trial 
f  uuder  section  21  and  therefore  such  a  confession  made  to  a  Magistrate  is 
I   relevant  and  may  be  proved  by  the  evidence  of  the  Magistrate. 

21  /'.  R.  (CV.)  1881  (1),  and  52  P.  R.   Cr.)  L887,  p.  Ill  (2),  referred  to. 

/.  L.  R.  9  Mad.  221  (3)  and  /.  L.  R.  1  Cat.  696  (4),  distinguished. 

Ajpcal  from  the  order  of  C.  L.  Dundas,  Esquire,  Sessions  Judge, 
Jhclum,  doted  the  8th  October  19:7. 

Badr-ud-Uin,  for  Appellants. 

Mul  Chand,  Public  Prosecutor,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

21  t  T)      1Q17  Scott-Smith,  J.  — Feroz,  a  Jat,  and  Gulab,  a  Tarkhan,  have 

been  convicted  by  the  Sessions  Judge  of  Jhelum,  of  the  murder 
of  Nur  Din,  Pathal,  at  Dhok  Kunddakhli  Padhri,  on  the  night 
between  the  3rd  and  4th  July  19 '7,  and  have  each  been 
seuteuced  to  death.  They  have  filed  a  joint  appeal  to  this 
Court  through  Mr.  Kureshi,  Advocate,  and  the  case  is  also 
before  us  for  confirmation  of  the  capital  sentences  under  section 
374,  Criminal  Procedure  Code. 

1    21  P.  R.  (Cr.)  1881  (Shere  Singh  v.  Empress). 

(2)  52  P  R.  (Cr.)  1887,  p.  mi  ibuta  v.  Empress). 

(3)  a -86)  I.  L.  R.  9  Mad.  224  (Qveen- Empress  v.  Viran). 

(4)  (1878)  J.  L,  R.  4  Cal.  696  (Empress  v.  Manoo  Tamoolec). 
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That  Feroz  and  his  uncle  Nur  Din  were  not  on  good  terms 
is  clear  from  a  perusal  of  the  judgment  of  the  learned  Sessions 
Judge.     In  the  days    when    the   murder   was   committed   Nur 
Din  was  grazing  the  flock  of  goats   of  Nawab    (P.    W.    3)   and 
was  living  at  Dhok  Kund,  which  is  about   one    kos  from  Padhri 
where  he  and  the  appellants   lived,     On   the   morning   of   4th 
July  1917  Nur   Din  was  found  to  be   missing   from    the  Dhok 
though  his  clothes  were  lying   there.     This   naturally    aroused 
suspicion,  and  reports  were  made  the  same  evening    at   Domeli 
Police  station  both  by    Feroz    and   by   Nawab.     Feroz    in   his 
report  stated  that    Nur    Din    was    suspected  of   having   illicit 
intimacy  with  the  wife  of  Niaz  AH.  Nawab,  on  the  other  hand, 
said  that  if  Nur   Din   had    been   muidered    his    murderer   was 
Feroz,  and  that  Feroz's  two  maternal    uncles   and    Gulab   were 
his  accomplices.     Upon  this  the  Sub-Inspector  took  both  Feroz 
and  Nawab  to  Raja  Momara  Khan,  P.  W.  6,  Honorary    Magis- 
trate, Domeli,  who  had  shortly    before   heard   a   ca^e   between 
Nur  Din  and  Feroz.    Raja  Momara  Khan  expressed   his    desire 
to  make  enquiries  from  Feroz    and   took   him   aside   privately 
and  talked  to  him.     Feroz  then  admitted    that   he   and   Gulab 
had  murdered  Nur  Din  the  night  before  whilst  he    was    sleep- 
ing on  a  charpoy,  and  that  subsequently   they  had  tied  up  the 
corpse  in  a  blanket  and  buried  it   in    a  band  which   was    under 
Feroz'a  cultivation. 

Mr.  Kureshi  argues  that  this  oral  confession  to  the  Honor- 
ary Magistrate  is  not  admissible  in  evidence  because  it  was 
not  reduced  into  writing.  In  the  first  place  he  contends  that 
Feroz  was  at  that  time  in  police  custody,  and  that  the  confes- 
sion was  not  made  to  Raja  Momara  Khan  in  his  capacity  of 
Magistrate.  It  appears  to  us,  however,  clear  that  Nawab  and 
Feroz  were  taken  to  Raja  Momara  Khan  because  he  was  a 
Magistrate  and  he  questioned  Feroz  because  he  previously 
knew  him,  having  heard  a  ca-e  to  which  Nur  Din  and  Feroz 
were  parties.  Section  26  of  the  Evidence  Act  lays  down  that 
"  no  confession  made  by  any  person  whilst  he  is  in  the  custody 
"  of  a  Police  Officer,  uuless  it  be  made  in  the  immediate  pre- 
"  sence  of  a  Magistrate,  shall  be  proved  as  against  such 
"  person." 

Now,  in  the  first  place,  we  see  no  reason  to  consider  that 
Feroz  was  at  the  time  when  he  made  the  confession  in  the 
custody  of  a  Police  Officer.  He  and  Nawab  had  shortly  before 
made  inconsistent  reports  at  the  Police  Station,  and  the  Police 
Officer  accordingly  took    them  to  the  Honorary    Magistrate   in 
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order  that  the  truth  might  be  ascertained.  Secondly,  even  if 
Feroz  was  in  police  custody  the  confession  was  made  to  a 
Magistrate  and  is,  therefore,  not  excluded  from,  being  given  in 
evidence  by  anything  contained  in  section  26  of  the  Evidence 
Act. 

In  regard  to  the  contention  that  the  confession  should 
have  been  recorded  in  accordance  with  the  provisions  of  section 
164j  Criminal  Procedure  Code,  Mr.  Kureshi  has  quoted,  inter 
alia,  I.  L.  E.  9  Mad.  2  A  (1)  and  4  Col.  696  (2).  Those,  how- 
ever, were  cases  in   which   the  Magistrate   had   purported    to 

act  under  section  164,  Criminal  Procedure    Code  ;  but   had  not 

» 
followed  the  procedure   laid  down  therein.     There   is    nothing 

in  those  rulings  in  support  of  the  proposition  that,  in  order  to 

make  the  confession  admissible  in  evidence,  it  must  be  recorded. 

In  21  P.  7?.  1881  (Criminal)  (3)  it  was  expressly  held 
that  an  oral  confession  by  an  accused  person  not  being  open 
to  exception  under  sections  24,  25  or  26  of  the  Evidence  Act, 
is,  as  an  admission  by  an  accused  person,  a  relevant  fact,  and 
may  be  proved  at  his  trial  under  section  21,  and  therefore  such 
a  confession  made  to  a  Magistrate  is  relevant,  and  may  be 
proved  by  the  evidence  of  the  Magistrate.  Similarly,  at  page 
141  of  the  Punjab  Record  (Criminal  Judgments)  of  1887  (4), 
it  is  said  that  an  extra-judicial  confession  to  a  Magistrate  is 
not  a  matter  required  by  law  to  be  reduced  to  writing  within 
the  meaning  of  section  i'l  <>f  the  Evidence  Act;  it  is  merely 
a  matter  which  the  Magistrate  is  authoiised  to  reduce  to 
writing. 

YVe  agree  with  the  view  expressed  in  these  rulings  of  this 
Court,  and  we,  therefore,  hold  that  the  confession  of  Feroz 
which  has  been  proved  bjr  the  evidence  of  Raja  Momara  Khan 
is  admissible  in  evidence. 

[The remainder  of  the  judgment  is  not  required  for  the  purpose?  of  thi< 
report— Ed.] 


(1)  (1886)1.  L.  R.  0  Mad  25-1  {Queen-Empress  v.  Viran). 

(2;  (1878)  1.  L.  R.  i  Cal  696  (Empress  v.  Manoo  Inm.inlee). 
(3)  21  P.  R.  (Cr.)  1881  {8here  Singh  v.  Empress). 
;4>  52  P.  R.  (Cr.)  1887  p.  141  [Bula  v.  Empress), 
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No.  12- 

lip  fore  Hon.  Mr.  Just  ire  Scott-Smith  and  Hon.  Mr, 
Justice  Shadi  Lai. 

THE  CROWN— PETITIONER, 

Versus 

iMCHAMMAD  HUSSAIN— (Convict)— RESPONDENT. 

Criminal  Revision  No.  1060' of  1917. 

Indian  Penal  Code,  section '21& —iworrect  record  by  Police  Officer  of 
various  documents  connected  with  same  investigation  —whether  triable  at  one 
trial  and  whether  one  charge  is  sufficient— also  whether  a  trial  is  illegal  merely 
because  one  charge  is  framed  in  respect  of  several  offences  of  the  same  kind- 
Criminal  Procedure  Code,  Act  V  of  1898,  section  233. 

The  accused,  an  Inspector  of  Police,  was  trie!  for  an  offence  under  sec- 
tion 218  of  the  Penal  Code,  inasmuch  as  he  had  substituted  in  various 
documents,  including  seven  police  diaries  relating  to  the  investigation  of  a 
case,  the  name  of  a  man  called  Habiba,  son  of  Kanda,  for  Habiba,  son  of 
Marnun,  with  intent  of  saving  the  latter'from  punishment.  The  Magistrate 
framed  one  charge  in  respect  of  all  the  documents  concerned  and  convicted 
the  accused. 

The  Sessions  Judge,  on  appeal,  held  that  although  the  series  of  acts 
formed  the  same  transaction,  there  should  have  been  a  separate  charge  for 
each  of  the  documents. 

Held,  by  the  Chief  Court,  agreeing  with  the  Sessions  Judge,  that  a8  all 
the  documents  were  prepared  with  the  same  object,  namely  the  saving  of 
Habiba,  son  of  Mamun,  from  punishment,  the  various  acts  formed  parts  of  the 
same  transaction  within  the  meaning  of  section  2.35  of  the  Code  of  Criminal 
Procedure  and  could  be  tried  at  one  trial. 

Held  alsot  that  as  the  documents  concerned  all  formed  parts  of  one 
record  the  charge  against  the  accused  was  really  one,  viz.,  that  of  having  pre- 
P  i rod  an  incorrect  police  record  and  the  single  charge  drawn  up  by  the 
Magistrate  was  therefore  not  defective. 

Hi  Id  further,  that  even  if  it  be  considered  that  the  accused  should  have 
been  charged  with  separate  offences  in  regard  to  each  document  {vide 
section  233  of  the  Code)  the  trial  was  not  illegal  merely  because  one 
charge  was  framed  in  regard  to  all  the  documents. 

I.  L.  B.  41  Cal.  GO  (1)  and  30  Indian  Cases  465  (F.  B.)  (2),  followed. 

l.L.R.  25  Mad.  61  (P.  C.)  (3),  referred  to. 

1.  L.  R.  40  Cal.  846  (4),  not  followed. 

(lj  (1913)  I.  L.  R.  41  Cal  66  (Musai Singh  v.  Emperor). 

(2)  (191o)  30  Indian  Cases  il>5   {Cal.)(F.  B.)  (Ram  Subhag  Singh  v. 

Emperor). 

(3)  (1901;  7.  L.  R.  25  Mad.  01   (P.  C.)   (Subramania   Ayyar  v.  King- 
Emperor). 

(4-  (1913)  1.  L.  R.  40  Cal.  846  (Asgar  Ali  v.  Emperor). 
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Revision  from  the  order  of  Lieutenant-Colonel  B.  0.  Roe, 
Sessions  Judge,  Ambala,  dated  the  \4th  May  1917. 

Mul  Chand,  Public  Prosecutor,  for  Petitioner. 

Beechey  and  Vaughan,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

22nd  Dec   1917  Scott-Smith,    J. — Muhammad   Hussain,    an   Inspector  of 

Police,  Karnal,  was  tried  by  a  First  Class  Magistrate  and  con- 
victed of  an  offence  under  section  218,  Indian  Penal  Code,  and 
sentenced  to  a  fine  of  Rs.  500.  His  appeal  was  heard  by  the 
Sessions  Judge  of  Ambala,  as  was  also  an  application  by  Govern- 
ment for  enhancement  of  sentence.  The  learned  Sessions 
Judge  held  that  the  charge  was  defective  and  that  the  accused 
had  been  somewhat  prejudiced  thereby,  and  setting  aside  the 
conviction  and  sentence  ordered  a  retrial.  From  this  order 
an  application  for  revision  has  been  made  on  behalf  of  Govern- 
ment, and  Muhammad  Hussain  has  also  appliel  for  revision 
on  the  ground  that  instead  of  a  retrial  having  been  ordered 
he  should  have  been  acquitted. 

The  facts  are  sufficiently  set  forth  in  the  judgment  of  the 
learned  Sessions  Judge,  and  need  not  be  repeated  at  length. 
Briefly,  the  charge  against  Muhammad  Hussain  was  that  he 
prepared  certain  documents  incorrectly  in  order  to  screen 
one  Habiba,  son  of  Mamun,  and  to  save  him  from  legal  punish- 
ment. The  documents  set  forth  in  the  charge  were  P.  R.,  a 
ruqqa  addressed  to  the  Officer  in  charge  of  the  police  station  ; 
P.  S.,  a  first  information  report  which  was  based  upon  P.  R., 
P.  Q-,  seven  police  diaries  relating  to  the  investigation  held 
in  the  case ;  and  P.  W.,  the  final  police  report  to  the  Magis- 
trate which  is  known  as  the  chalan. 

The  objection  taken  to  the  charge  is  that  the  accused 
was  charged  with  teu,  or  at  least  four,  distinct  offences  in  the 
same  charge,  which,  therefore,  contravenes  the  provisions  of 
section  233  of  the  Criminal  Procedure  Code. 

Two  contentions  were  raised  before  the  learned  Sessions 
Judge ■ — 

(1)  That  the  preparation  of  each  document  was  a  separate 
offence,  and  that  there  should  have  been  separate  charges  re- 
garding each  ;  and 

(2)  That  the  offences  could  not  all  be  tried  together  in 
the  same  trial. 

As  regards  the  second  objection  the  Sessions  Judge  held 
that  section  235  of  the  Criminal  Procedure  Code  was  applicable, 
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as  the  various  acts  attributed  to  the  accused  comprised  one 
series,  so  connected  together  as  to  form  the  same  transaction. 
His  view  was  that  the  various  acts  were  so  related  to  one  an- 
other in  point  of  purpose  as  to  constitute  one  continuous 
action.  The  same  purpose  ran  through  all  the  offences,  namely 
to  save  Habiba,  son  of  Mamun,  from  legal  punishment,  and 
therefore  they  must  be  considered  as  parts  of  the  same  trans- 
action We  have  no  difficulty  in  agreeing  with  the  learned 
Sessions  Judge  that  the  various  acts  form  parts  of  one  con- 
tinuous whole  the  same  purpose,  namely,  the  saving  of  Habiba, 
sou  of  Mamun,  from  legal  punishmeut  running  through  them 
all.     They  were  all  prepared  with  the  same  object. 

As  the  offences,  if  any,  were  committed  in  the  same  trans- 
action they  could  all  be  tried  in  the  same  trial  under  section 
235  of  the  Criminal  Procedure  Code.  But  it  is  urged  that 
there  should  have  been  a  separate  charge  in  regard  to  each 
document  which  accused  was  said  to  have  framed  incorrectly. 

The  first  point  argued  by  Mr.  Mul  Chand  on  behalf  of  the 
Crown  is  that  all  the  documents  in  question  form  parts  of  one 
record.  Now,  what  the  accused  is  really  charged  with  having 
done  is  having  prepaied  an  incorrect  police  record.  There  is  no 
definition  of  the  word  "  record  "  in  the  Indian  Penal  Code,  but 
it  is  sometimes  used  as  including  a  number  of  documents.  For 
instance,  the  judicial  record  of  a  case  includes  all  the  deposi- 
tions of  witnesses  and  all  the  documentary  evidence  in  the  case. 
The  documents  in  question  in  the  present  case  commencing 
with  the  ruqqa  addressed  by  the  accused  to  the  officer  in  charge 
of  the  police  station  and  ending  with  his  final  report  to  the 
Magistrate  comprised,  in  our  opinion,  the  police  record  of  the 
investigation  into  a  charge  against  a  number  of  persons  that 
they  had  committed  an  offence  under  section  401,  Indian  Penal 
Code.  On  this  ground  alone  we  hold  that  there  was  nothing 
defective  in  the  charge.  The  case  appears  to  be  such  as  is 
provided  for  by  section  71,  Indian  Penal  Code.  The  alleged 
offence  of  preparing  an  incorrect  police  record  is  one  made  up 
of  parts,  namely  the  preparation  of  the  different  documents 
comprising  that  record  ;  the  incorrect  preparation  of  each  one 
of  them  would  be  itself  an  offence. 

Mr.  Mul  Chand  has  further  argued  that  even  if  there 
ought  to  have  been  a  separate  charge  in  regard  to  each  docu- 
ment under  section  233  of  the  Ciiminal  Procedure  Code,  the 
error   was   not   so   fatal   as  to  vitiate  the  trial,  but  was  a  mere 
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irregularity  within  the  uieauiug  of  section  537  of  the  Criminal 
Procedure  Code.  In  support  of  this  argument  he  has  referred 
us  to  I.  L  R.  41  Gal.  page  6b'  (1),  wherein  it  was  held  that  a 
single  head  of  charge,  relating  to  three  offences  of  the  same 
kind,  is  defective  for  duplicity  and  not  misjoinder  ;  but  a  trial 
under  such  charge  is  not  bad  unless  the  accused  has  been  pre- 
judiced thereby. 

Mr.  Beechey,  on  the  other  hand,  has  cited  /.  L.  R.  40  CaL, 
page  846  (2),  wherein  it  was  held  that  a  single  charge  relating 
to  several  distinct  offences  is  illegal  having  regard  to  section 
233  of  the  Criminal  Procedure  Code. 

The  ruling  in  I.  L.  R.  41  Cal.  page  66  (1)  is,  however,  a 
later  one,  and  was  followed  in  Bam  Subhag  Singh  versus  Em~ 
peror,  reported  in  30  /.  C,  page  465  (3).  In  that  case  it  was 
held  that  the  first  portion  of  section  233,  Criminal  Procedure 
Code,  is  not  so  imperative  as  to  render  a  trial  null  and  void  if 
the  direction  enjoined  therein  is  disobeyed.  It  was  also  point- 
ed out  that  in  the  case  of  Subramania  Ayyar  versus  Emperor, 
I.  L.  R.  25  Mad.,  page  61  (4),  the  Privy  Couucil  did  not  decide 
that  a  defect  under  section  233,  Criminal  Procedure  Code,  is 
fatal  to  the  trial.  They,  in  effect,  stated  that  a  disregard  of  the 
second  part  of  section  233  by  joining  charges  beyond  the 
limits  specified  in  section  234,  vitiated  the  trial.  It  was 
further  remarked  in  Ram  Subhag  Singh  versus  Emperor  that 
the  object  of  the  section  is  that  an  accused  person  shall  not  be 
convicted  of  an  offence  of  which  he  has  not  beeu  charged. 
This  object  is  not  frustrated,  and  the  accused  is  not  pre- 
judiced, if  the  accusations  against  him  are  written  in  one 
sentence  or  on  one  sheet  of  paper  instead  of  iu  two  sentences  or 
on  two  sheets  of  paper. 

We  agree  with  the  decision  in  Ram  Subhag  Singh  versus 
Emperor  and  with  that  reported  as  i".  L.  R.  41  CaL,  page  66  (1), 
and  hold  that,  even  if  it  be  considered  that  the  accused  should 
have  been  charged  with  separate  offences  in  regard  to  each 
documeut,  the  trial  was  not  illegal  merely  because  oue  charge 
was  framed  in  regard  to  all  the  documents.  We,  therefore, 
allow    the  revision   and  setting  aside  the  order  of  the  learnod 

(1)  (1913)  I.  L.  R.  11  Cal.  66  (Musai  Singh  v.  Emperor). 

(2)  (1913)  /.  L.  R.  40  Cal.  816  (Asgar  Ali  v.  Emperor). 

(3)  (1915)  30  Indian  Cases    105  (Cal.)  (F.  B.)  (Ram  Subhag  Singh  v. 

Emperor). 

(4)  (11,01)  I.  L.  R.  25  Mad.   01  (P.  C.)  (Subramania  Ayyar  v.  King- 

Emperor). 
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Sessions  Judge  remand  the  appeal  to  him  for  decision  in  accord- 
ance with  law.  The  application  for  revision  on  behalf  of 
M  uhammad  Hussain  is  rejected. 

Revision  alloived. 


No.  13. 

Before  Hon.  Mr.  Justice  LeRossigncl. 

N1RANJAN  LAL— (Convict)— PETITIONER, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Revision  No.  1708  of  1917. 

Indian  Factories  Act,  XII  of  1911,  sections  41  and  12— whether  separate 
fines  can  be  inflicted  on  the  occupier  and  manager—exemption  by  charging 
the  actual  offender  -meaning  of  "  occupier  "  explained. 

Petitioner,  the  owner  of  a  factory,  was  prosecuted  with  his  manager  in 
one  trial  for  failing  to  send  notice  to  the  District  authorities  of  an  accident 
which  occurred  to  one  of  the  workmen  and  terminated  fatally,  and  the  owner 
was  lined  Rs  200,  reduced  by  Sessions  Judge  to  Rs,  149,  and  the  manager 
was  lined  Rs.  51. 

Held,  that  section  41  of  the  Factories  Act  authorises  the  Magistrate  to 
impose  on  tho  occupier  and  manager  jointly  and  severally  a  fine  not  exceed- 
ing Rs.  200.  There  could  consequently  be  only  one  fine  and  for  the  whole 
sum,  each  delinquent  being  liable  jointly  and  severally. 

Held,  that  before  the  occupier  or  manager  can  get  exemption  under 
section  42  of  the  Act  he  must  take  a  certain  step  to  assure  the  real  culprit's 
conviction  and  not  merely  attempt  to  exculpate  himself. 

Held  further,  that  the  word  '  occupier  "  as  used  in  the  Act  means  the 
person  who  has  the  control  of  the  factory.'  He  may  be  the  owner  and,  on 
the  other  hand,  he  may  be  only  a  lessee  or  a  mortgagee  with  possession,  but 
it  is  he  who  decides  whether  the  factory  is  to  work  or  to  close  down. 

Revision  from  the  orJer  of  Khan  Bahadur  Maulvi  Inam  AH, 
Sessions  Judge,  Hissar,  dated  thc2oth  August  1917. 

Nanak  Chand  Pandit,  for  Petitioner. 

0.  Bevan-Petman,  Government  Advocate,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

LeRossignol,  J.  — Petitioner,  the    owner    of  a   factory,   was    26th  Jan  1918 
prosecuted  with  his  manager  in  one    trial   for   failing   to    send 
notice  to  the   District  authorities  of  an  accident  which  occurred 
to  one  of  his  workmen  and  terminated  fatally. 

The  objections  are  three  : — 

1.  The  petitioner  is  not  an  "  occupier"  of  the  factory,  but 
one  of  the  owners. 

2.  He  is    entitled    to    the   benefit   of    section    42   of   the 
Factories  Act. 
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3.  The  Court  below  was  not  competent  to  pass  separate 
fines  aggregating  a  sum  in  excess  of  Rs.  200  on  petitioner  and 
his  manager  separately. 

The  order  of  fine  is  clearly  not  justified  by  the  section 
which  authorizes  the  Magistrate  to  impose  on  the  occupier  and 
manager  jointly  and  severally  a  fine  not  exceeding  Rs.  200. 
There  can  be  only  one  fine  and  for  the  whole  sum,  each  delin- 
quent .^hall  be  liable  jointly  and  severally. 

Section  42  is  the  remedy  provided  for  an  occupier  or 
manager  who  is  the  victim  of  some  other  person's  neglect, 
but  he  must  take  a  certain  step  to  assure  the  culprit's  convic- 
tion and  not  merely  attempt  to  exoulpate  himself.  That  step 
the  petitioner  did  not  take,  for  he  made  no  formal  complaint 
against  any  other  person  ;  moreover  section  42  does  not  appear 
to  deal  with  the  case  of  a  charge  against  manager  and  occu- 
pier jointly  nor  to  derogate  from  the  provisions  of  section 
■J-! ,  which  appear  to  aim  at  securing  the  recovery  of  the  fine 
from  the  occupier,  if  the  manager  should  prove  to  be  a  man  of 
straw. 

This  objection  is  overruled. 

An  "occupier"  is  a  person  entitled  to  the  possession  or 
use  of  a  factory. 

An  old  writ  in  cases  of  disseisin  was  termed  "oecupavit,  " 
and  occupier  has  beeu  used  in  the  Factories  Act  to  indicate 
the  person  who  has  the  control  of  the  factory.  He  may  be  the 
owner,  on  the  other  hand  he  may  be  only  a  lessee  or  a  mort- 
gagee with  possession,  but  it  is  he  who  decides  whether  tho 
factory  is  to  work  or  to  close  down.  The  manager  merely 
carries  out  the  occupier's  orders  to  work  the  factory,  and  if  the 
occupier  designates  no  manager,  the  occupier  himself  shall  be 
deemed  to  be  the  manager  for  the  pui  poses  of  the  Act — section 
33  (3). 

The  occupier  is  clearly  the  controller  for  the  time  being 
of  the  factory,  the  person  entitled  to  use  the  factory  for  his 
own  or  other's  profit,  and  I  hold  that  petitioner  was  the  occu- 
pier of  the  factory- 

On  these  findings  1  accept  the  petition  and  modify  the 
Magistrate's  order  by  imposing  a  fine  of  Rs.  200  on  the  petitioner 
and  his  manager  jointly  and  severally,  which  sum,  on  recovery, 
shall  be  paid  to  Mussamraat  Bhagwati, 

Revision  accepted. 


May,  1918.]  CRIMINAL  JUDGMENTS-No.  14,  3j 

No  14. 

Before  Hon.  Mr.  Justice  Shadi  Lai. 

GOP1  CH  AND -(Convict)— APPELLANT, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  84)  of  1917. 

Contempt  of  Court— refusal  to  answer  questions— intentional  interrup- 
tion— Indian  Penal  Code,  section  228— Criminal  Procedure  Code,  Act  V  of 
1898,  section  480. 

The  appellant  was  examined  by  the  District  Judge  on  the  10th  August 
upon  certain  allegations  made  by  him  and  as  his  examination  could  not  be 
finished  on  that  date  the  case  was  adjourned  to  the  succeeding  day  On  the 
11th  August  before  entering  into  the  witness  box  the  appellant  presented  an 
application  to  the  Judge  that  the  inquiry  might  be  stopped  for  the  reasons 
mentioned  in  the  application.  The  District  Judge  rejected  the  application 
and  called  upon  appellant's  counsel  to  proceed  with  his  examination-in-chief. 
Appellant  thereupon  refused  to  answer  any  further  questions  or  to  proceed 
with  his  allegations  because  his  application  of  that  date  had  been  rejected, 
and  when  the  Court  thereupon  directed  the  other  side  to  cross-examine  him 
with  reference  to  the  statement  already  made  the  appellant  again  refused  to 
obey  the  order  of  the  Court  and  declined  to  answer  any  questions  put  to  him 
in  cross-examination  or  by  the  Court-  The  Court  thereon  adopted  the  procedure 
prescribed  by  section  480  of  the  Code  of  Criminal  Procedure  and  convicted 
appellant  of  an  offence  under  section  228  of  the  Penal  Code. 

Held,  that  there  are  three  ingredients  of  the  offence  under  section  22?>  of 
the  Penal  Code,  (1)  there  must  be  an  insult  or  interruption,  (2)  the  insult  or 
interruption  must  be  intentional,  (3)  the  insult  must  have  been  offered  or  the 
interruption  caused  to  a  public  servant  sitting  in  any  stage  of  a  judicial 
proceeding. 

Held  also,  that  the  conduct  of  appellant  in  this  case  clearly  amounted  to 
an  intentional  interruption  and  the  conviction  was  therefore  fully  justified. 

10  Bom.  II.  C,  R.  09  (1)  and  (1889;  Bom.  Unreported  Criminal  Cases 
473  (2)  referred  to. 

0  Bom.  L.  R.  541  «.3),  4  Bom.  H.  C.  R.  Crown  Cases  6  (4)  and  7  (5), 
distinguished. 

Appeal  from  the  order  of  Major  J.  Frizelle,  Sessions  Judge, 
■  Rawalpindi,  dated  the  llth  August  1917. 

Bhagat  Ram  Pari,  for  Appellant 

0.  Bevan-Petman,  Government  Advocate,  for  Respondent. 


(1)  (1873)  10  Bom.  U  C.  R.  G9  (Reg.  v.  Jaimal). 

(2)  (1889)  Bom,  Unreported  Or.  Cases  473  (Reg.  v.  Deoji). 

(3)  (1904)  fi  Rom.  L.  R.  .">11  (In  re  Dattatraya). 

(4)  (18G7)  4  Bom.  II.  C.  R.  Crown  Cases  6  (Reg.  v.  Auba  Bin  Bhiran). 

(5)  (1867)  4  Bom.  II.  C.  R.  Crown  Cases  7  (Reg,  v.  Pondu  Bin  Vithoji). 


32  CRIMINAL  JUDGMENTS— No.  14.  [  Record, 

The  judgment  of  the  learned  Judge  was  as  follows : — 

29tfi  Oct.  1917.      '.  Shadi    Lal,  J. — The    District   Judge   of    Rawalpindi     has 

convicted  the  Appellant,  Gopi  Chand  of  having,  on  the  11th  of 
August  1917,  committed  contempt  of  Court,  and  has  sentenced 
I  him  under  section  228,  Indian  Penal  Code,  to  a  fine  of 
Rs.  200.  The  convict  has  appealed  to  this  Court,  and  though 
formal  notice  of  the  appeal  ha9  not  issued  to  the  Distriot 
Magistrate,  the  learned  Government  Advocate,  who  was 
appearing  for  the  respondents  in  the  applications  for  tansfer 
out  of  which  the  contempt  proceedings  have  arisen,  has  obviat- 
ed the  necessity  of  adjournment  to  a  fresh  date  by  accepting 
notice  and  arguing  the  case  on  behalf  of  the  Crown. 

The  facts  of  the  case  lie  within  a  narrow  compass  and  are 
beyond  the  pale  of  controversy.  It  appears  that  in  the  course 
of  the  enquiry  ordered  by  this  Court  into  certain  allegations 
made  by  the  appellant,  Gopi  Chand,  he  was  examined  by  the 
District  Judge  en  the  10th  of  August,  and  as  the  examination 
could  not  be  finished  on  that  date,  the  case  was  adjourned  to 
the  succeeding  clay.  On  the  11th  August,  Gopi  Chand  before 
entering  into  the  witness-box  presented  an  application  to  the 
Histrict  Judge  praying  that  the  enquiry  might  be  stopped  for 
the  reasons  mentioned  in  the  application.  The  learned  Judge 
rejected  this  application,  and  then  called  upon  the  appellant's 
counsel  to  proceed  with  his  examination-in-chief.  The  appel- 
lant thereupon  made  the  following  statement  : — 

"  I  refuse  absolutely  to  make  any  further  answers  or  to 
"  proceed  with  my  allegations,  because  my  application  filed 
"  today  has  been  rejected." 

The  Court  after  recording  this  statement  passed  an  order 
in  these  terms  :— 

"  As  the  petitioner  refuses  to  proceed  with  his  allegations, 
"  the  official  liquidators  are  at  liberty  to  cross-examine  him 
"  with  reference  to  the  statement  he  has  already  mide  in 
"  support  of  his  allegations." 

There  was  no  compliance  even  with  this  order,  and  the 
appellant  agam  srat*d  that  he  refused  to  obey  the  order  of  the 
Court  and  declined  to  answer  nny  question  put  to  him  in  cross- 
examination  or  by  the  Court. 

The  case  beinur  a  prima  facie  one  of  contempt  in  facie  curiae, 
the  learned  Judge  deciiied  to  adopt  the  procedure  prescribed  by 
section  430,  Criminal  Procedure  Code,  and  called  upon  Gopi 
Chand  to  show  cause  why  he  should  not   be    proceeded   again  fit 
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for  the  contempt  of  Court  which  he  had  committed  by  "  wil- 
"  fully  interrupting  the  proceedings  and  refusing  to  answer 
"  questions  put  to  him  by  the  Court  and  the  official  liquidators." 
The  only  reply  which  the  accused  thought  fit  to  return  to  this 
requisition  of  the  Court  is  contained  in  the  following 
sentence  : — 

"  I  refuse  to  make  any  statement  of  any  sort  whatsoever 
"  unless  the  application  I  have  put  in  today  be  granted." 

The  Court  was  then  constrained  to  proceed  to  judgment  and 
passed  the  order  which  is  the  subject  matter  of  the  present 
appeal, 

Now,  section  228  runs  as  follows  : — 

"  Whoever  intentionally  offers  any  insult,  or  causes  any 
"  interruption,  to  any  public  servant  while  such  public  servant 
"  is  sitting  in  any  stage  of  a  judicial  proceeding,  shall  be 
"  punished." 

There  can  be  no  manner  of  doubt  that  there  are  three 
ingredient?  of  the  offence  described  in  the  aforesaid  section 
(i)  there  must  be  an  insult  or  interruption;  (2)  the  insult  or 
interruption  must  be  intentional ;  (3)  the  insult  must  have  been 
offered,  or  the  interruption  caused  to  a  public  servant  sitting  in 
any  stage  of  judicial  proceeding. 

Now,  in  this  case  there  can  be  no  possible  doubt  as  to  the 
fulfilment  of  the  3rd  condition,  and  the  question  which  I  am 
required  to  consider  is  whether  the  first  two  requirements  of  the 
law  have  been  fulfilled.  It  is  contended  in  the  first  place 
that  there  was  no  interruption,  because  after  paying  the  fine 
inflicted  upon  him  Gopi  Chand  forthwith  left  the  Court,  and 
the  District  Judge  then  proceeded  with  his  judicial  business 
and  actually  received  evidence  tendered  by  the  opposite  party. 
This  argument  implies  that  there  can  be  no  interruption, 
within  the  meaning  of  the  section  unless  the  accused's  act 
results  in  the  stoppage  of  the  Court's  work  for  the  rest  of  the 
day,  or  at  any  rate  for  some  considerable  time.  1  must  say 
that  there  is  no  foundation  either  in  law  or  in  common  sense 
for  this  suggestion ;  and  I  have  therefore  no  hesitation  in 
rejecting  it  as  wholly  untenable.  It  is  not  a  sine  qua  non  that 
to  satisfy  the  requirements  of  the  law  the  alleged  interruption 
must  delay  the  proceedings  of  the  Court  for  any  length  of  time. 
The  determining  factor  is  not  the  duration  of  the  time  but 
the  nature  of  the  act  committed  by  the  accused.  Whether 
such  an  act  constitutes  an  intentional  interruption  depends 
upon  the   circumstances  of  each  case  including  the  bona  fides  or 
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otherwise  of  the  person  doing  the  act,  and  no  hard  and  fast  rule 
can  he  laid  down  which  would  cover  every  case. 

The  law  no  doubt  allows  some  latitude  to  a  member  of 
the  bar  acting  bona  fide  in  the  discharge  of  his  professional 
duty,  so  long  as  his  conduct  is  not  so  clearly  vexatious  as  to 
lead  to  the  inference  that  his  intention  is  to  insult  or  inter- 
rupt [the  Court  {vide  6  Bom.  L.  R.  541  (1)  ),  and  even  to 
a  litigant  making  a  protest  against  the  proceedings  of  the 
Court ;  provided  that  his  act  is  compatible  with  due  respect 
for  its  lawful  authority  and  does  not  indicate  an  intention  to 
insult  the  Court  or  obstruct  its  business.  I  cannot,  however, 
endorse  the  view  that  a  witness  can  with  impunity  persist  in 
refusing  to  answer  any  question  put  to  him  and  thus  defy  the 
authority  of  the  Court;  and  this  is  exactly  the  case  before 
me. 

The  only  authorities  I  know  of,  which  could  possibly  be 
invoked  in  favour  of  the  appellant,  though  they  were  not 
cited  by  his  counsel,  are  two  old  judgments  of  the  Bombay 
High  Court  reported  in  4  Bombay  High  Court  Reports,  Crown 
Cases,  at  pages  6  (2)  and  7  (3)  respectively.  These  judgments 
are  very  brief,  and  according  to  the  head-notes  the  Court  held 
in  the  former  case  that  a  prevarication  by  a  witness  while  giving 
evidence  does  not  constitute  interruption,  and  in  the  latter  case 
that  refusing  or  neglecting  to  return  direct  answers  to  questions 
does  not  amount  to  intentionally  offering  insult  or  causing 
interruption  within  the  purview  of  scctiou  228,  It  is  clear 
thai  neither  of  these  judgments  has  any  applicability  to  the 
present  case,  and  they  have  been  explained  by  the  same  High 
Court  to  be  insufficient  to  support  the  general  proposition  that 
a  prevarication  can  in  no  case  amouut  to  a  contempt  of  Court 
within  the  meaning  of  the  aforesaid  section.  In  Reg.  v. 
Jaimal,  10  Bom.  H.  C.  R.  69  (4),  the  learned  Judges,  after 
pointing  out  that  the  head-notes  of  the  earlier  cases  appeared 
to  be  inaccurate,  proceeded  as  follows  — 

"  All  that  the  decisions  show,  is  that  the  finding  of  the 
"Magistrate  did  not  clearly  specify  that  there  had  been  an 
"interruption.  In  other  words  it  was  held,  not  that 
"prevarication  could  not  constitute  an  interruption,  but  that  it 
"  was  not  necessarily  an  interruption.  In  the  case  of  Regina  v. 
"  Abdul  Rahiman  (see    statement   of   Criminal    Rulings,    dated 

(1)  U(J01)  6  Bom.  L.  11.  541  (In  re  Dattatraya). 
{-J!)  (1867)  4  Born.  H.  C.  Ii.  Grovm  Cases  6  [Keg.  v.  Auba  Bin  Bhiran). 
(3)  (18G7)  4  Bom.  II  C.  II.  Crown  Cases  7  (ftej/.  v.  I'andu  bin  VUhoji). 
(4)  (1873)  10  Bom.  II.  C.  Ii.  69  {.Reg.  v.  Jaimal). 
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"  the  16th  of  March  (187i)  it  was  held  that  prevarication  by  a 
"  witness  and  refusal  to  answer  a  question  might  amount  to 
"  intentional  interruption  within  the  meaning  of  section  228  of 
"  the  Indian  Penal  Code  ;  and  section  163  of  the  Old  Code  of 
"  Criminal  Procedure." 

To  the  same  effect  is  the  rule  laid  down  in  Keg.  v.  Deoji 
(1889)  Bombay  Unreported  Criminal  Cases  473  (1). 

The  facts  of  the  case  before  me  differ  toto  coelo  from  those 
reported  in  4  Bom.  E.  C.  B.  Here  we  have  not  a  mere  pre- 
varication, but  a  persistent  refusal  to  answer  any  question 
whatsoever.  I  cannot  possibly  hold  that  such  a  flagrant  de- 
fiance of  the  Court  does  not  come  within  the  section. 

The  question  of  intention  need  not  detain  us  long.  Indeed, 
the  foregoing  discussion  clearly  shows  that  an  act,  though  it 
may  cause  some  interruption  to  the  Court,  cannot  be  punished 
unless  it  is  accompanied  by  intention.  Upon  the  facts  set  out 
above  it  is  manifest  tliat  the  appellant  acted  intentionally 
and  all  doubt  on  the  subject  is  set  at  rest  by  the  following 
description  given  by  the  learned  Judge  of  what  took  place 
before  him  ;  — 

"He  (appellant)  flatly  refused  to  answer  the  first  question 
"  put  to  him  by  Mr.  Hansraj  Bhandari,  counsel  for  the  official 
"  liquidators,  and  to  answer  the  same  question  then  put  by  me. 
"  He  stated  that  he  refused  to  answer  any  question  put  by  me 
"  or  the  official  liquidators  and  he  flatly  refused  to  obey  me 
"  when  I  called  upon  him  to  obey  my  order  that  he  should 
"  answer.  He  stated  that  he  understood  he  was  liable  to  be 
"  punished  for  contempt  of  Court,  and  his  counsel  Mr.  Puri 
"  as  well  as  myself  warned  him  as  to  the  possible  consequences 
"  of  his  refusal.  He  still  persisted  in  his  refusal  with  the  xe- 
"  mark  that  I  could  punish  him  in  any  way  I  liked,  but  he 
"  would  not  answer  any  question  put  to  him  by  any  one  in  Court 
"  unless  and  until  his  application  were  granted." 

Considering  that  the  conduct  of  the  appellant  amounts  to 
an  intentional  interruption,  I  think  it  is  unnecessary  to  decide 
whether  the  facts  constitute  at  the  same  time  an  intentional 
insult  within  the  purview  of  the  section.  Accordingly  I  hold 
that  the  conviction  is  fully  justified,  and  confirming  the  order 
of  the  District  Judge  I  dismiss  the  appeal. 

Appeal  dismissed \ 


(1)  (1889)  Bomt  Unreported  Cr.  Case*  173  (Rcj.  v.  Deoji), 
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No.  15. 

Before  Hon.  Sir  Henry  Rattigan,  Kh,  Chief  Judge,  and 
Hon.  Mr.  Justice  Wilberforce. 
RAM  RAKHA— (Convict)— PETITIONE  R, 
Versus 
THE  CROWN— RESPONDENT. 
Criminal  Revision  No    1459  of  1917. 
Opium  Act,  I  of  1878,  rule  38  (2),  as  amended— joint  possession  of 
opium  exceeding  one  tola— conflict  of  rulings. 

Held,  that  the  amendment  of  rule  38  (2)  under  the  Opium  Act,  which 
limits  to  one  tola  the  amount  which  two  or  more  persons  may  without  a 
license  at  one  time  have  in  their  possession  collectively  renders  it  unnecessary 
to  give  a  decision  on  the  conflict  of  this  Court's  rulings  in  13  P.  R.  (Cr.)  1897 
per  Frizelle,  J.  (1),  and  10  P.  R.  (Cr.)  1901  (2). 

Revision  from  the  order  of  S-  S.  Harris,  Esquire,    Sessions   Judge, 
Lyallpore,  dated  thv  2ith  August  1917. 
Bahadur  Cbaud,  for  Petitioner 
Mul  Chand,  Public  Prosecutor,  for  Hespondent. 
The  judgment  of  the  Court  was  delivered  by  — 
2\st  Feb.  1918.  Wilberforck,  J. — The  applicant   and   Mussaminut    Jiwan 

have  been  held  to  have  been  in  joint  possession  of  1  tola  5| 
mashas  of  chandu.  The  question  referred  to  us  is  whether  the 
opinion  of  Fiizelle,  J.,  given  in  13  P.  R,  of  1897  (1),  doubted 
by  a  Division  Bench  in  tO  P.  R.  of  1901  (2),  should  be  followed 
A  decision  on  the  conflict  of  these  rulings  has  been  rendered 
unnecessary  by  the  amendment  of  Rule  38  (2)  under  Act  I  of 
1878,  Opium  Act,  which  provides  specifically  for  the  matter  in 
question.  Under  this  amended  rule  the  amount  which  two  or 
more  persons  may  without  a  license  at  one  time  have  in  their 
possession  collectively  is  limited  to  one  tola-  Wo  hold  therefore 
that  under  this  rule  the  decision  of  the  Magistrate  was  accord- 
ing to  law  aud  dismiss  the  appeal  except  in  the  matter  of 
sentence.  Applicaut  was  sentenced  to  four  mouths'  rigorous 
imprisonment  and  Rs.  100  fine  or  in  default  one  month's  further 
rigorous  imprisonment.  Ho  has  undergone  two  months'  im- 
prisonment and  has  been  on  bail  since  27th  September.  We  do 
not  think  it  necessary  to  send  him  back  to  jail  to  complete  his 
sentence  and  reduce  the  period  of  imprisonment  to  that  under- 
gone. We  do  not  interfere  with  the  sentence  of  tine  and  im- 
prisonment in  default  of  payment.  It  is  asserted  before  us  that 
the  fine  has  been  paid. 

Revision  accepted  in  part. 


(1)  13  P.  R.  (Cr.)  1897  (Queen-Empress  v.  Salaru). 

(2)  10  P,  R.  (Cr.)  1901  (Queen-Empress  v.  Wazir  Singh\ 
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No.    16. 

Before  Hon.  Sir  Henry  Rattigan,  Kt.,  Chief  Judge,  and 

Hon.  Mr.  Justice  LeRossignol. 

HIRA  LAL— (Convict)— APPELLANT, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Appeal  No-  972  of  1917. 

Criminal  Procedure  Code,  Act  V  of  1808,  sections  155,  101  and  172  — 
police  diaries — whether  necessary  hi  non-cognisable  cases — practice  of  having 
the  statements  of  prosecution  witnesses  recorded  by  a  Magistrate. 

Held,  that  it  is  incumbent  upon  the  police  officer  who  investigates  a 
non-cognisable  case  under  the  orders  of  a  Magistrate  to  keep  the  diary  for 
which  provision  is  made  in  section  172  of  the  Code  of  Criminal  Procedure. 

1.  L.  R.  19  All.  390  per  Edge,  C.  J.,    (1),  referred  to. 

Held  also,  that  the  indiscriminate  use  of  section  164  of  the  Code  for  the 
purpose  of  having  the  statements  of  witnesses  recorded  is  to  be  deprecated 
and  no  statements  should  be  recorded  under  that  section  unless  the  Magistrate 
is  satisfied  that  the  person  making  it  is  a  free  agent  and  voluntarily  agrees 
to  have  his  statement  taken  down. 

2  P  R.  (Cr.)  1893,  per   Plowden,  J.,  (2)  referred  to. 
Appeal  from  the  order  of  D.  J  Boyd,  Esquire,    Special  Magistrate 
of  the  1st  Glass,  appointed   under  section  14  of  the    Criminal 
Procedure  Code,  icith  jurisdiction   to  try   cases  throughout  the 
Punjab,  dated  Ludhiana,  8th  November  1917. 

Beechey  and  Lai  Chand  Mehra,  for  Appellant. 

Herbert,  Assistant  Legal  Remembrancer,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Sir  Henry  Rattigan,  C.  J.  — In  consequence  of  a  resolu-  31st  Jan.  1918. 
tion  passed  by  nineteen  members  of  the  Gurdaspur  Bar  Asso- 
ciations on  the  18th  of  April  19  I  7  and  of  various  rumours  that 
were  rife  concerning  the  conduct  of  Mr.  Ephraini  Tej  Bhan, 
Senior  Subordinate  Judge  and  Magistrate,  1st  Class,  Gurdas- 
pur, the  District  Magistrate  acting  under  section  155,  Criminal 
Procedure  Code,  empowered  Sard*r  Bahadur  Sukha  Singh, 
Deputy  Superintendent  of  Police,  C.  I.  D  ,  to  investigate  into 
matters,  and  as  a  result  of  those  enquiries  the  L^cal  Govern- 
ment on  the  24th  August  19 1 7  granted  sanction  under  section 
197  (1)  of  the  Code  for  the  prosecution  of  the  said  Mr.  Bhan 
in  respect  of   offences  under   section    161,  Indian  Penal  Code  ; 

(1)  (1897)   /.  L.  R.  19  All.  390  (Queen-Rmpress  v.  Mannu) 

(2)  2  P.  R.  'Cr.)  1893  {Lalu  v.  Queen-Empress). 
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alleged  to  have  been  committed  by  him:  and  under  the  provi- 
sions of  section  197  (2)  of  the  Code  directed  that  the  trial  of 
the  accused  should  be  held  in  the  Court  of  Mr-  D.  J.  Boyd  at 
Ludhiana.  By  Punjab  Government  Notifications  Nos.  3648- S., 
dated  25th  August  1917  and  19503-A...  dated  25th  October 
1917,  Mr.  D.J.  Boyd  was  appointed  under  section  14  of  the 
Code  a  Special  Magistrate  with  all  the  powers  of  a  Magistrate, 
1st  Class,  in  regard  to  cases  generally  throughout  the  Punjab 
for  a  period  of  three  months  with  effect  from  the  25th  August 
1917. 

On  the  27th  August  Sardar  Bahadur  Sukha  Singh  filed  a 
complaint  against  Mr.  Bhan  and  one  Hira  Lai  Kapur  in  res- 
pect of  offences  committed  by  them  under  sections  16',  162 
and  163,  respectively,  of  the  Indian  Penal  Code.  The  com- 
plainant was  duly  examined  upon  his  complaint  on  the  same 
date,  Mr.  Bhan  being  present  in  person,  and  at  the  conclusion 
of  the  complainant's  examination  the  Magistrate  directed  that  a 
summons  should  issue  to  Hira  Lai  Kapur  to  answer  charges 
under  sections  162  and  163,  Indian  Penal  Code.  The  trial 
commenced  on  the  4th  September  1917  aud  after  forty-three 
witnesses  for  the  prosecutioa  and  the  two  accused  had  been 
examined  the  Magistrate  on  the  24th  of  September  discharged 
Mr.  i^han  and  framed  the  following  two  charges  against  Hira 
Lai  Kapur,  namely  : — 

First  — That  you,  on  or  about  the  26th  day  of  May  1916 
at  Simla  did  ac<  ept  Rs.  300  from  Mahant  Vaishuu  Das  as  a 
motive,  or  reward  for  inducing  by  corrupt  or  illegal  means 
or  by  personal  influence  Ephraim  Tej  Bhan,  a  public  servant, 
to  show  favour  fcu  the  said  Mahant  Vaishnu  Das  in  the  exercise 
of  his  official  functions  as  Senior  Subordinate  Judge  trying 
the  Civil  Case  "  Vaishnu  Das  versus  Ram  Das  "  and  thereby 
committed  an  offence  punishable  under  section  16-  or  163  of 
the  Indian  Penal   Code,  within    my  cognizance. 

Secondly  — That  you,  on  or  about  the  26th  day  of  May 
1916  at  Simla  did  abet  the  acceptance  of  Rs  3,00' >  by  Mrs. 
Ephraim  Tej  Bhan  as  a  motive  for  iuducing  by  corrupt  or 
illegal  means  or  by  personal  influence,  her  husband  Ephraim 
Tej  Bhan,  a  public  servant,  to  show  favour  to  Mahant  Vaishnu 
Das  in  the  discharge  of  his  official  functions  as  Senior  Subor- 
dinate Judge  trying  the  Civil  Case  "  Vai-muu  Das  versus  Ram 
Das "  and  thereby  committed  an  offence  punishable  under 
section  162/IC9  or  163/ i09  of  the  Indian  Penal  Code,  ana  within 
my  coguizance 
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After  the  charges  were  framed  the  witnesses  for  the  pro- 
seoutiou  were  cross-examined,  many  of  them  at  inordinate 
length  and  thirty  witnesses  for  the  defeuce  were  also  examined 
and  cross-examined.  On  the  8th  November  the  Magistrate 
passed  an  order  convicting  Hira  Lai  Kapur  upon  both  charges 
and  sentenced  him  to  one  year's  rigorous  imprisonment  and  a 
fine  of  Rs.  300  or  in  defult  three  months'  rigorous  imprison- 
ment upon  the  first  charge,  and  to  one  year's  rigorous  imprison- 
ment and  to  a  fine  of  Rs.  20. >  or  in  default  three  mouths' 
rigorous  imprisonment  upou  the  second  charge,  the  order 
directing  that  the  substantive  terms  of  imprisonment  should 
run  concurrently. 

Hira  Lai  Kapur  presented  an  appeal  to  the  Sessions  Judge, 
Ludhiana,  against  his  conviction  and  sentences,  but  upon  the 
representation  of  the  learned  Sessions  Judge  that  he  had  per- 
sonal reasons  for  not  desiring  to  hear  the  appeal  it  was  trans- 
ferred along  with  other  appeals  of  a  somewhat  similar  character 
to  this  Court  by  an  order  of  the  Chief  Judge  under  seotion 
526,  Criminal  Procedure  Code,  and  it  has  been  heard  by  us  as 
a  Division  Bench,  Mr.  Beechey  and  Mr.  Lai  Chand  Mehra 
addressing  us  on  behalf  of  the  appellant  aud  Mr.  Herbert, 
Assistant  Legal    Remembrancer,  on  behalf  of  the   Crown. 

The  case  for  the  prosecution  depends  mainly  upon  the 
evidence  of  the  three  witnesses  Beli  Ram  (P.  W-  4),  Vaishnu 
Das  (P.  W.  5)  and  Harbhaj  Rai  (P.  W.  6)  which  is  to  the 
following  effect  :  — 

Vaishnu  Das  is  a  Mahant  who  claims  to  succeed  to  a 
certain  gaddi  in  the  Gurdaspur  District  to  which  property 
of  very  large  value  is  attached,  and  he  brought  a  suit  to 
establish  his  right  against  his  rival,  one  Ram  Das.  The  suit 
was  instituted  in  1909  and  after  many  hearings  eventually 
came  in  its  later  stages  before  Mr.  E.  T.  Bhan,  who  was  then 
Senior  Subordinate  Judge  at  Gurdaspur.  In  the  summer  of 
1915  Vaishnu  Das  and  his  supporters  had  reason  to  suspect 
that  the  defendants  and  their  party  had  bribed  the  Subordinate 
Judge  and  it  was  decided  that  they  should  also  raise  money 
and  approach  the  Judge  for  a  similar  purpose.  Accordingly  in 
November  1915  a  sum  of  Rs.  5,0u0  was  raised  by  Vaishnu 
Das  and  his  seivaks  and  later  on  Vaishnu  Das  asked  Sardar 
Bhadan  Singh  who  was  said  to  have  bribed  the  seme  Judge 
in  another  case  to  advise  him  as  to  the  means  of  effecting  his 
object.  Har  Charan  Singh,  Sardar  Bhadan  Singh's  brother, 
suggested  to   Vaishnu  Das    the  advisability   of  getting   into 
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touch  with  a  Mrs.  or  Miss  Das,  a  Christain  lady,  living  in 
Lahore  who  was  said  to  be  a  friend  of  Mr.  and  Mrs.  Bban. 
Negotiations  with  this  lady  ensued  but  nothing  came  of 
them.  In  the  meantime  Vaishnu  Das  recollected  tbat  one 
Beli  Ram  (P.  W.  4)  one  of  his  sewaks,  had  told  him  tbat  Hira 
Lai  Kapur  would  be  able  to  render  assistance  to  Beli  Ram  if 
the  latter  at  any  time  had  business  in  Bhan's  Court.  Vaishnu 
Das  accordingly  sent  for  Beli  Ram  and  spoke  to  him  on  the 
subject  and  then  deputed  him  and  Harbhaj  Rai  (P.  W.  6) 
whom  he  described  as  his  munshi  to  interview  Hira  Lai  Kapur 
at  Lahore.  The  two  proceeded  to  Lahore  and  I'eli  Ram  told 
Hira  Lai  Kapur  the  object  of  their  visit  and  asked  him  to 
give  the  help  he  had  promised  either  by  wriing  a  letter  of 
recommendation  to  Mr.  Bhan  or  by  personal  interview  with 
the  latter.  Hira  Lai  Kapur  replied  that  he  was  ready  to  help 
but  that  mere  sifarish  would  effect  nothing,  and  that  if 
Vaishnu  Das  was  prepared  to  spend  money  something  could  be 
done.  Beli  Ram  did  not  approve  (so  he  says)  of  bribery  and 
took  no  further  part  in  the  conversation,  but  Haibhaj  Rai 
informed  Hira  Lai  Kapur  that  he  and  his  friends  could  raise 
Rs.  5,0  '0  if  necessary.  Hira  Lai  Kapur  stated  that  in  that 
event  he  would  arrange  for  Rs.  4,500  to  be  given  to  Mr  Bhan 
and  that  he  would  keep  Rs.  5(J0  for  himself.  The  couple  then 
left  Hira  Lai  Kapur  and  Beli  Ram  took  no  further  part  in 
the  transactions.  Harbhaj  Rai,  however,  informed  Vaishnu 
Das  ( f  what  he  had  heard  from  Hira  Lai  Kapur  and  stated 
that  the  latter'  had  arranged  to  send  one  Faqir  Chaud  in  a 
day  or  two  to  Gurdaspur  to  find  out  when  the  money  could 
be  handed  over  to  Mr.  or  Mrs.  Bhan.  It  is  alleged  that  Faqir 
Chand  came  twice  to  Gurdaspur  for  this  purpose  but  that 
nothing  could  be  done  through  him.  Liter  Vaishnu  Das 
and  Harbhaj  Rai  heard  that  Mrs.  Bhan  was  going  to  Simla 
via  Lahore,  and  as  Hira  Lai  had  toll  Harbhaj  Rai  that  in 
"big  matters"  money  was  given  tlnough  Mrs.  Bhan,  Vaishnu 
Das  sent  Harbhaj  Rai  with  Rs.  5,000  to  Hira  Lai  at  Lahore. 
Hira  Lai  informed  him  that  Mrs  Bhan  had  not  come  to 
Lahore  and  asked  him  whether  he  had  really  got  the  Rs.  5,000, 
whereupon  notes  for  Rs.  5,C00  were  shewn  to  him  and  he 
replied  "  all  right "  when  she  comi  s  to  Lahore  we  shall 
arrange  the  matter  here."  Harbhaj  Rai  returned  with  the 
meney  to  Gurdaspur  and  informed  Vaishnu  Das  of  what  had 
happened.  Three  or  four  days  later  the  two  again  proceeded 
to  Lahore  under  the  impression  that  Mrs.  Bhan  had  arrived 
there.     They    saAv   Hira   Lai   and    found  that  Mrs.  Bhan  had 
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gone  to  Simla,  whereupon  Vaishnu  Das  asked  Hira  Lai 
Kapur  whether  he  would  go  to  Simla  with  him  and  help 
him  in  the  matter  of  bribery.  Hira  Lai  Kapur  expressed 
his  readiness  to  go  next  day  and  stated  that  he  would  send  a 
telegram  that  day  informing  Mrs.  Bhau  of  his  coming. 
Vaishnu  Das  then  handed  Harbhaj  Rai  Rs.  40  in  notes  for 
Hira  Lai  Kapur's  expenses  to  Simla  and  himself  returned  by  the 
night  train  to  Gurdaspur  in  order  to  get  the  money.  The 
following  morning  Harbhaj  Rai,  Hira  Lai  Kapur  and  the  latter's 
servant  Ram  Singh  started  by  the  mail  train  from  Lahore, 
Hira  Lai  travelling  in  second  class  and  the  others  in 
the  servants'  third  class  compartment.  At  Amritsar  Station 
Harbhaj  Rai  got  out  and  Vaishnu  Das  travelled  by  the  same 
train  in  an  intermediate  carriage.  At  Tara  Devi  station  the 
registers  kept  for  plague  purposes  bearing  entries  dated  26th 
May  1916  show  that  Hira  Lai  Kapur,  Vaishnu  Das  and  Ram 
Singh  were  passengers  by  the  train  which  arrived  at  Simla 
at  7  a.m.  that  day.  It  is  said  that  on  their  arrival  a  servant 
of  Mrs.  Bhan  met  Hira  Lai  Kapur  and  gave  him  a  note  which 
Hira  Lai  Kapur  read  and  gave  back  to  the  man  after  writing 
something  on  it.  The  three  then  proceeded  to  the  "  Hindu 
Hotel  "  where  Hira  Lai  Kapur  entered  their  names  in  the 
Hotel  register.  After  breakfast  Hira  Lai  Kapur  and  Vaishnu 
Das  proceeded  to  the  house  where  Mrs.  Bhan  was  staying  ; 
the  former  entered  the  house  and  in  about  one-balf  hour  the 
servant  who  had  met  the  party  at  the  station  came  out  and 
told  Vaishnu  Das  that  he  was  wanted.  He  went  in,  found 
Hira  Lai  and  Mrs  Bhan  seated  in  a  room  and  states  that  at 
the  request  of  Hira  Lai  he  handed  Rs.  i{,000  in  notes  tied  up 
in  malmal  to  Mrs.  Bhan.  Hira  Lai  told  him  in  Mrs.  Bhan's 
presence  that  he  was  "  to  arrange  quickly "  the  balance  of 
Rs.  I,5v0.  Vaishnu  Das  agreed  to  give  it  within  a  week  but 
remarked  that  it  would  be  more  convenient  to  pay  it  at 
Gurdaspur.  Mrs.  Bhan  observed  that  the  sum  was  small 
considering  the  value  of  the  case  and  that  the  other  side  were 
ready  to  pay  a  larger  sum  but  that  she  would  write  to  her 
husband  and  tell  him  that  she  had  seen  Hira  Lai  and  Vaishnu 
Das  and  had  received  the  money.  Hira  Lai  Kapur  and 
Y  aishnu  Das  then  left  the  house  and  on  the  way  Hira  Lai 
asked  for  the  Rs.  o^O  for  himself  and  Vaishnu  Daa  handed 
the  same  over  to  him-  They  returned  to  the  hotel  and  left 
Simla  by  the  6  p.m.  train  that  evening.  Vaishnu  Das  returned 
to    Gnrdaspur  and  subsequently  tecovered  the  Rs.  J  ,500  which 
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be  had  lent  to  Vakila  for  a  few  days  and  thereafter  proceeded 
with  Harbhaj  Rai  to  Lahore  with  the  balance  of  the  money. 
Bira  Lai  Kapnr  returned  with  them  to  Gurdaspur  by  the 
train  which  arrived  at  midnight  and  next  morning  as  the 
early  train  was  leaving  the  station  Hira  Lai  informed  Vaishnu 
Das  that  he  had  seen  Air.  Bhan  who  had  said  that  he  had  not 
yet  seen  the  file  of  the  case,  that  he  meant  to  take  leave  in 
July  and  thought  of  writing  his  judgment  at  Simla  where 
Vaishnu  Das  was  directed  to  take  the  balance  of  Rs.  1,500  as 
Mr.  Bhan  might  have  to  make  some  enquiries  from  him  there. 
On  the  16th  June  1916  Vaishnu  Das  received  a  partvana  direct- 
ing him  to  appear  in  Court  as  some  enquiries  had  to  be  made 
from  him,  and  in  compliance  therewith  he  proceeded  to  the 
Court  with  Harbhaj  Rai  and  his  Pleader  Lala  Moti  Ham- 
On  their  arrival  they  found  that  the  other  party  had  already 
put  in  an  appearance  and  had  brought  a  band  which  was 
waiting  in  the  garden  of  the  Kutcl  ery.  To  Vaishnu  Das'  sur- 
prise Mr.  Bhan  gave  judgment  forthwith,  dismissing  his  suit 
as  utterly  false  and  expressing  his  readiness  to  entertain 
applications  for  sanction  to  prosecute  witnesses  who  had  given 
evidence  in  Vaishnu  Das'  favour.  On  the  17th  June  1916 
Vaishnu  Das  wrote  a  postcard  (Exhibit  H-  D.  10)  to  Hira  Lai 
Kapur  to  the  effect  that  "  the  inauspicious  day  that  was  dread- 
ed "  had  arrived  and  calamity  had  fallen  upon  him  as  judg- 
ment had  been  given  and  his  suit  dismissed.  On  the  18th 
June  1916  a  postcard  (Exhibit  H.  P.  13)  which  admittedly  bears 
the  signature  of  Hira  Lai  Kapur,  was  wiitten  in  reply  and  is 
to  the  effect  that  the  postcard  has  been  received  and  that  the 
writer  is  extremely  sorry  to  hear  that  the  labour  of  eight 
years  has  been  lost  ;  that  no  greater  calamity  could  bo  con- 
ceived ;  that  they  must  trust  in  God,  and  that  a  copy  of  the 
judgment  should  be  obtained  so  that  the  reasons  for  it  might 
be   ascertained. 

From  the  decision  of  Mr.  Bhan,  Vaishnu  Das  preferred  an 
appeal  in  October  1916  to  the  Chief  Court  but  admittedly  made 
no  complaint  to  the  authorities  as  regards  the  conduct  of  the 
Subordinate  Judge. 

Before  proceeding  to  deal  with  the  case  on  its  merits  it  is 
necessary  to  refer  to  one  or  two  points  of  a  general  nature  upon 
which  Mr.  Beeehey  laid  great  stress. 

In  the  first  place  the  learned  counsel  expressed  great 
indignation  at  the  course  adopted  by  Government  in  taking 
no  action  against  Mis,  Bhan  and  urged  that  it  was  most  unfair 
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to  that  lady   to  make    accusations    against    her  indirectly  and 
yet  to  abstain  from  putting  her  in  the  dock.     As   to    this    it  is 
only  necessary  to  say  that  Mrs.  Bhan  has  herself  not  protested 
against   the  omission  on  the  part  of  the  authorities    to  prefer  a 
charge  against  her,  and  that  Mr.  Beechey  who  does  not  in  any 
sense  represent  her,  can  hardly  complain  of  a  procedure  which 
enabled    his  client   to    call  Mrs.  Bhan    as  a    witness    for  "the 
defence.     Her  evidence  for  what  it  is    worth  would  have  been 
lost  to  the  appellant  had  the   lady   been   a   co-accused   in  the 
case.     Apart  from  this,   moreover,   it   is  obvious  that   the  sole  ; 
evidence  against  Mrs.  Bhan  -would   have  be'en  that  of  Vaisb.ni] 
Das  and  it  is  in  the  highest  degree  improbable  that  a  conviction  lj 
wonld   have    been    obtained    upon   that  evidence    standing  by  \  \ 
itself  and  uncorroborated.     It   appears   to  us,   therefore,    that]  \ 
Government  were  well  advised  in  not   harassing  the  lady  by* 
a  prosecution  which  must  have  failed. 

In  the  next  place  Mr.  Beechey  urged  that  the  police 
officers  who  made  the  investigation  in  this  and  the  other  cases 
against  Mr.  Bhan  acted  in  contravention  of  the  provisions  of 
section  172,  Criminal  Procedure  Code,  in  omitticg  to  record 
their  proceedings  in  the  usual  police  diaries.  In  our  opinion 
there  is  force  in  this  contention.  It  was  urged  by  Mr.  Herbert 
that  it  is  not  the  practice  for  the  police  to  keep  diaries  when 
investigating  non-cognisable  cases  and  we  have  no  doubt 
whatever  that  it  was  on  this  account  and  without  any  ulterior 
or  sinister  purpose  that  diaries  were  not  kept  in  the  cases 
with  which  we  are  now  dealing.  At  the  same  time  section 
172  of  the  Code  provides  that  "  every  polico  officer  making 
an  investigation  under  this  chapter  shall  day  by  day  enter 
his  proceedings  in  the  investigation  in  the  diary,"  etc..  A 
non-cognisable  case  can,  under  section  155  of  the  Code,  be 
investigated  by  a  police  officer  only  under  the  orders  of  a 
Magi-trate  of  the  first  or  second  class  who  has  power  to  try 
sunh  case  or  commit  the  tame  for  trial.  But  when  such  order 
is  given  and  the  police  officer  proceeds  in  accordance  therewith 
to  make  an  investigation  such  investigation  is  obviously  made 
utder  Chapter  XIV  which  includes  both  sections  155  and  172. 
In  our  opinion  it  is  incumbent  upon  the  police  officer  who 
investigates  a  non-cognisable  case  under  the  orders  of  a  Magis- 
trate to  keep  the  diary  for  which  provision  is  m  ide  in  section 
172  and  we  might  add  that  in  any  event  the  omission  to  keep 
such  diary  deprives  the  Court  of  the  very  valuable  assistance 
which  such  diaries  can  give,  if  legitimately  used  in  the  manner 
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and  for  the  purposes    specified  in  the  judgment    of  Edge,  C.  J., 
iu  I.  L.  R  19  All.  390  (1). 

Next,  Mr.  Beechey  complained  of  the  action  of  the  police 
officers  in  having  the  statements  of  the  principal  witnesses 
recorded  at  the  earliest  possible  opportunity  under  section  164 
of  the  Criminal  Procedure  Code.  The  indiscriminate  use  of 
the  provision  of  that  section  is  undoubtedly  to  be  deprecated 
and  we  agree  with  the  view  expressed  by  Plowden,  J  ,  in  2  P.  R. 
1893  (Criminal)  (2),  that  no  statements  should  be  recorded 
under  that  section  unless  the  person  making  it  is  a  free  agent 
and  voluntarily  agrees  to  have  his  statement  taken  down.  In 
a  case  such  as  that  with  which  we  are  dealing  the  investigation 
by  the  police  was  of  a  difficult  character  and  we  cannot  accept 
the  contention  that  they  had  no  justification  for  taking  a 
course  they  did  and  we  are  cartainly  not  satisfied  tint  the 
persons  whose  statements  ware  recorded  wara  unwilling  to 
make  those  statements  or  were  forced  to  do  so. 

Turning  now  to  the  merits  of  the  case,  we  find  that  the 
direct  evidence  given  by  Vaishnu  Das  and  Harbhaj  Rai  is 
corroboiated  in  many  material  points  and  that  the  prosecution 
have  succeeded  in  establishing  the  guilt  of  the  appellant. 

[The  remainder  of  the  judgment  is  not  required  for  the  purposes  of  this 
report— Ed.] 

Appeal  accepted  in  part. 


No  17. 

Before  Hon.  Mr.  Justice  LeRossignol. 

THE  CROWN" 

Versus 

NUR  MUHAMMAD. 

Criminal  Revision  No.  1698  of  1917. 

Criminal  Procedure  Code,  Act  V  of  1898,  section  399 -repealed  in 
Punjab— whether  youthful  convict  under  section  301,  Indian  Penal  Code,  can 
be  dealt  with  under  the  Reformatory  Schools  Act,  VIII  of  1897. 

Held,  that  as  the  Reformatory  Schools  Act,  1897,  has  been  extended  to  the 
Punjab,  section  399  of  the  Code  of  Criminal  Procedure  stands  repealed. 

Held  also,  that  a  youthful  convict  under  section  304  of  the  Penal  Code 
is  not  liable  to  be  dealt  with  under  the  Reformatory  Schools  Act— ride 
Government  Notification  No.  37  of  20th  January  1906. 


(1)  (1897)  I  L.  R.  19  All.  390  (Queen-Empress  v.  Mannu\ 

(2)  2  P  R.  (Cr.)  1893  {Lalu  v.  Queen-Empress). 
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Case  reported  by  M.  8.  D,  Butler,  Esquire,  C.V.O.,G.B.,  CLE., 
District  Magistrate,  Attock,  with  his  No.  29  of  18th  Novem- 
ber 1 9 17. 

Tlie  proceedings  are  forwarded  for  revision  on  the  following 
grounds : — 

(a)  The  Magistrate  was  not  empowered  to  act  under 
section  399,  Criminal  Procedure  Code,  as  the  Reformatory 
Schools  Act,  1897,  is  in  force  in  the  Punjab. 

(b)  Under  the  Reformatory  Schools  Act  the  sentence  3hould 
have  been  one  of  detention  for  at  least  three  years. 

(c)  A  sentence  of  three  years'  detention  is  unsuitable  in  a 
case  whei'e  a  juvenile  has  comnitted  an  offence  in  a  fit  of  anger. 
On  proper  amends  being  made  by  the  juvenile's  relations  there 
would  be  no  need  to  incarcerate  the  juvenile  at  all. 

In  the  circumstances  the  case  is  submitted  to  the  Chief 
Court  with  the  request  that  the  proceedings  be  quashed  and 
the  case  sent  back  for  retrial. 


The  order  of  the  learned  Judge  was  as  follows  : — 

LeRossignol,  J. — The   Magistrate's  order  which  purports    2nd  Feb  1918. 
to  issue  under  section  399  of  the  Code  of  Criminal  Procedure  is 
illegal  inasmuch  as  that  section  has  no  application  in  the  Punjab 
where  the  Reformatory  Schools  Act  of  1897  is  in  force. 

The  conviction  of  the  respondent  has  been  had  under 
section  304:,  Indian  Penal  Code,  and  as  laid  down  in  Punjab 
Government  Notification  No.  37  of  20th  January  1906,  a  convict 
under  that  section  is  not  liable  to  be  dealt  with  under  the 
Reformatory  Schools  Act, 

""The  convict  is  at  present  confined  in  the  Borstal  Jail, 
Lahore,  where  he  is  in  the  company  only  of  juvenile  non- 
habitual  offenders,  so  that  his  sentence  will  be  undergone  in 
surroundings  least  calculated  to  degrade  him. 

The  learned  District  Magistrate  suggests  a  re  trial,  but  there 
is  nothing  illegal  in  the  trial  and  consequently  no  ground  for 
quashing  it.  It  is  only  the  sentence  that  is  defective  and  I  alter 
it  to  one  year's  rigorous  imprisonment  in  the  Borstal  Jail. 
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No    18. 

Before  Hon.  Sir  Henry  Rattigan,  Kt.,  Chief  Judge,  and 
Hon.  Mr.  Justice  LeRossignol. 

AH  AD  SHAH— (Convict)— APPELLANT, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  974  of  1917. 

Indian  Penal  Code,  sections  21,  116,  161,  163  and  511  —  offering  or 
paying  a  gratification  to  a  Quarter  Master  s  clerk — what  offence—whether 
the  clerk  is  a  public  servant— posting  an  offer ,  whether  an  attempt  or  mere 
preparation  to  commit  an  offence. 

Held,  that  a  person,  who  pays  a  gratification  to  a  public  servant  (as 
defined  in  section  21  of  the  Penal  Code~>  if  the  latter  does  not  himself  commit 
an  offence  under  section  161,  is  guilty  of  an  offence  punishable  under  sections 
161  110  ;  and  if  he  only  offered  to  pay  such  gratification,  he  is  punishable 
under  sections  116, 161  and  oil— and  if  the  gratification  is  paid  to  a  person 
who  is  not  a  public  servant,  he  is  guitly  of  an  offence  punishable  under  sections 
116/163,  and  if  the  gratification  is  only  offered  to  such  person,  of  an  offence 
punishable  under  sections  116,  163  and  511. 

Held  also,  that  the  word  "  officer  "  in  section  21  ninth  of  the  Penal  Code 
must  not  be  restricted  to  its  colloquial  meaning  of  a  commissioned  or  non- 
commissioned officer  but  means  a  functionary  or  holder  of  some  officium  or 
office  however  humble,  to  whom  in  some  degree  are  delegated  certain  functions 
of  Government. 

12  Bom.  II.  C.  R.  1  (5)  (1),  referred  to. 

Held,  hoiccvcr,  that  on  the  evidence  produced  in  this  case  a  Quarter 
Master's  clerk  is  no  more  an  officer  than  would  be  a  labourer  or  menial 
employed  and  paid  by  Government  to  do  public  work,  unless  he  is  also  a 
non-commissioned  officer  though  not  discharging  the  duties  of  that  office  at 
the  time. 

/.  L.  R.  7  Mad.  18  (2)  and  9  P.  R.  (Cr.)  1898  (3),  referred  to. 

Held  further,  that  a  person  who  posts  a  letter  to  a  Quarter  Master's 
clerk  asking  him  to  get  orders  for  him  from  his  own  and  other  regiments 
and  offering  to  pay  him  a  certain  commission  on  the  amount  of  the  bill, 
does  an  act  that  amounts  to  an  attempt  to  commit  an  offence  and  goes  beyond 
a  mere  preparation  to  commit  an  offence,  and  it  is  immaterial  whether  the 
letter  reached  the  hands  of  the  addressee  or  not. 

Appeal  from  the  order  of  D.  J.  Boyd,  Esquire,  Special  Magistrate, 
1st  Class,  at  Ludhiana,  dated  the  8th  November  1917. 

Fazl-i-Husain,  for  Appellant 

Herbert,  Assistant  Legal  Remembrancer,  for  Respondent. 


(1)  (1875;  12  Bom.  U.  C.  U.  1  (5),  (Reg  v.  Rnmajirav). 

(2)  (1883)  /.  L.  R.  7  Mad.  18  (Queen  v.  Nachimuttu). 
(3;  9  P.  R.  (Cr.)  1898  (Queen-Empress  v.  Zaharia). 
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The  judgment  of  the  Court  was  delivered  by — 

Sir  Henry  Rattigan,  C.  J.— Khwaja  Ahad  Shah,  Manag-  19th  Feb,  1917. 
iug  Proprietor  of  the  firm  of  "  Ahmad  Shaw-Muhammad 
Shaw  and  Company,"  described  as  Military  and  Police  Con- 
tractors, Ludhiana,  was  tried  by  Mr.  f).  J.  Boyd,  Special 
Magistrate  of  the  first  class  at  Ludhiana  upon  charges  of 
abetting  offences  punishable  under  seotion  161,  Indian  Penal 
Code.  There  were  three  separate  trials  and  each  resulted 
in  a  conviction  of  the  accused.  In  trial  No.  6/2,  he 
■was  sentenced  under  sections  161/116,  Indian  Penal  Code, 
to  three  months'  rigorous  imprisonment  and  a  fine  of  Rs,  50\ 
or  in  default  three  months'  further  rigorous  imprisonment ; 
in  trial  No.  7/2  he  was  sentenced  to  six  months'  ingorous 
imprisonment  and  a  fine  of  Rs.  1,000,  or  in  default  three 
months'  rigorous  imprisonment,  and  in  trial  No.  £/3  he  was 
sentenced  on  each  of  the  two  charges  to  six  months'  rigorous 
imprisonment  and  a  fine  of  Rs.  1,000,  or  in  default  three  months' 
rigorous  imprisonment.  It  was  directed  by  the  Magistrate 
that  the  substantive  terms  of  imprisonment  in  this  case  were 
to  run  concurrently  and  that  the  substantive  term  of  imprison- 
ment in  trial  No.  7/2  was  to  commence  on  the  expiry  of  the 
sentence  in  trial  No.  8/2,  and  that  the  substantive  term  of 
imprisonment  in  trial  No.  6/2  was  to  commence  after  the 
expiry  of  the  sentences  in  the  other  two  trials. 

Ahad  Shah  appealed  from  his  convictions  and  sentences  to 
the  Sessions  Judge  of  Ludhiana,  but  his  appeals  were  transfer- 
red to  this  Court  by  order  of  the  Chief  Judge  and  have  been 
heard  by  this  Bench.  Mr.  Fazl  i-Uussain  appearing  on  behalf 
of  the  appellant  and  Mr.  Herbert,  Assistant  Legal  Remem- 
brancer, for  the  Crown. 

The  general  features  of  the  case  for  the  prosecution  are 
similar  and  the  line  of  defence  is  identical  in  all  three  cases, 
and  it  will  be  convenient,  therefore,  in  this  judgment  to  dispose 
of  all  the  appeals. 

The  principal  witness  in  the  case  is  Lachhmau  Das,  late 
Head  Clerk  of  the  appellant's  firm,  and  according  to  him, 
Ahad  Shah,  early  in  1917,  suggested  to  him  the  idea  of  approach- 
ing Quarter  Master's  Clerks  in  various  regiments,  with  a  view 
to  securing  from  them,  by  tempting  offers  of  commission,  orders 
for  supplies  of  various  articles  required  by  the  regiments  to 
which  they  weie  attached.  Lachhmau  Das  says  that  he  himself 
disapproved  of  the  idea,  but  Ahad  Shah  reassured  him  and 
undertook  to  bear  all   responsibility.     The  result  of   this   coo- 
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versation  was  that  about  the  middle  of  April   a  large  number 

of   typed   circulars    (of   which  Exhibit  P-l  is  a  sample)    were 

prepared  by  Lachhnian   Das  from  a  vernacular   draft,   given 

to   him   by    Ahad    Shah,    were  duly    signed   by  the  latter  and 

issued  broadcast   to  Quarter   Masters'    Clerks  throughout  the 

Punjab   and   elsewhere.     Entries   relating  to  the  issue  of  these 

notices  were  made  by  Lachhman  Das  in  the  Despatch  Register 

of   the  firm  under  dates  18th,  21st  and  22nd  April  1917  (Serial 

Nos.  2940,  2985  and  3009  of  the  said  Register). 

The  circular  letters  were  typed  on  paper  bearing    the  name 

of  the  firm  t;  Ahmad  Shaw-Muhammad  Shaw   and   Company  " 

printed  thereou  in   red  ink,  and   after   stating  that  "  owing  to 

"  the  Great  War  we  now  consider  it   our  bounden  duty,  much 

"  more  compared  with  the  peace  time,  to  supply  to  the  Iudian 

"  Army  all   articles  such   as    Water  Bottles,  Haversacks,  &c," 

proceeded,  "  we  beg  to  inform  you  that  should  you  be   so    kind 

"  as  to  secure  for  us  orders  for  your   and  other  Regiments   for 

"the    supply   of   the  above,    with  your  kind  support  and  help, 

"  we  shall  be  glad  to  pay  you  a  commission  of  Rs-    2    per  cent. 

"  on  large  orders  and  Rs.  3-2-0   per  cent,    on  small  orders,  one 

"  half  in  advance  on  receipt  of  oi'ders  and   the   remaining  half 

"  on  payment  of  our  bill,  as  we  are  doing  to  some  of  our  patrons. 

"  Hoping  to    be   favoured   with  your    kind  reply,    which  x  will 

"  greatly  oblige. 

"  Yours  sincerely, 

(Signature  said  to  be  "  Ahad  Shah), 

"Managing  Proprietor, 

The  appellant  would  not  in  the  Court  below  admit  that 
the  signature  on  such  of  these  circular  letters  as  were  produced 
at  the  trial  was  his,  but  he  admitted  that  it  was  "  very  like  " 
his  real  signature  and  that  he  was  not  prepared  to  deny  that 
it  was  his.  There  is  evidence  on  the  record  to  prove  that  he 
actually  signed  these  letters,  and  a  comparison  of  the  signatures 

on  with  the  signatures  admittedly  appellant's  can  leave 
no  doubt  whatever  that  the  former  are  not    forgeries.     At  the 

ng  before  us  Mr.  Fazl-i-iHussain  made  no  attempt  to 
dispute  the  genuineness  of  the  signatures  and  his  arguments 
were  based  on  the  assumption  that  the  appellant  had  in  fact 
signed  the  letters,  but  that  he  had  done  so  in  ignorance  of  the 
contents  of  the  letters,  and  as  a  victim  of  a  fraud  practised 
upon  him  by  Lachhman  Das  Viewed  in  the  light  of  these  sub- 
sequent admissions,  the  original  reluctance  of  the  appellant  to 
admit  the   genuineness  of  signatures,  which  he  had    not   the 
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courage  to  disclaim  as  forgeries,  must  b8  regarded  as  a  fact  not 
without  some  significance. 

The  circular  letter  addressed  to  all  and  sundry  Quarter 
Master's  Clerks  met  with  varying  fortunes.  Some  reached  the 
hands  of  the  persons  for  whom  they  were  intended;  others  fell 
into  the  hands  of  superior  officer^,  with  the  result  that  the 
firm  received  indignant  letters  of  remonstrance  and  protest. 
Thus  on  the  27th  April  1917  Captain  J.  E.  Waller  of  the  45th 
Rattray  Sikhs,  wrote  to  the  firm  informing  them  that  he 
regarded  their  letter  No.  3009,  dated  the  22nd  April  1917,  and 
addressed  to  the  Quarter  Master's  Clerks  of  his  Regiment, 
"  as  an  insult ; "  that  he  retained  their  letter  and  intended 
to  put  it  either  into  the  hands  of  the  police  or  ''  better  still 
to  send  it  round  to  various  Officers  Commanding  Depot*,"  in 
order  to  ensure  that  any  trade  the  firm  had  obtained  should 
be  discontinued  ;  and  that  he  could  assure  the  firm  that  they 
would  never  obtain  any  further  orders  from  the  45th  Rattray 
Sikhs.    (Exhibit  P-43-B). 

To  this  letter  a  reply  in  type  (and  on  paper  with  the  name 
and  description  of  the  firm  printed  On  it  in  red  ink)  was 
despatched  on  the  1st  May  1917  (Exhibit  P.-43-C).  It  is 
couched  in  very  apologetic  terms  and  strenuously  disclaims  any 
intention  on  the  part  of  the  firm  to  "bribe  "  the  clerk  and 
explains  that  as  the  firm  had  great  difficulty  now-a-days  in 
finding  out  the  addresses  of  various  regiments  "  owing  to  the 
non-printing  of  the  Army  Lists,"  the  letter  in  question  "  was 
written "  with  a  view  that  if  any  one  requires  any  articles 
"  we  can  be  ordered  to  supply  or  furnished  with  addresses  and 
"we  shall  be  glad  to  pay  for  such  addresses,-'  This  and 
similar  letters  of  apology,  (see  Exhibit  P.  41)  purport  to  bear 
the  siguature  of  appellant,  and  here  again  it  was  not  contended 
before  us  that  the  signatures  were  not  genuine.  As  a  matter 
of  fact,  this  contention  could  hardly  be  put  forward  in  the 
face  of  the  evidenee  given  by  Lala  Mangat  Rai  (defence 
witness  No.  6)  who  asserts  positively  that  the  signatures 
on  P.  43  C.  and  P.-44  are  the  appellant's. 

Lachhmau  Da3  deposes  that  the  circular  letters  and  the 
letters  of  apology  were  typed  by  him  under  the  instructions 
of  appellant,  who  supplied  him  with  drafts  to  a  similar  purport 
in  Urdu  which  he  translated  into  English,  typed  and  placed 
before  appellant  for  signature.  As  regards  this  part  of  the 
case,  the  defence,  as  urged  before  us,  is  that  appellant  was 
duped  into    signing  these   letters  by   Lachhman  Das,  who  was 
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acting  in  concert  with  appellant's  bitter  enemy,  one  Abdul  Hai, 
a  Ludhiana  Barrister  and  Municipal  Commissioner  for  the  ruin 
of  appellant,  and  who  was  able  to  misrepresent  the  cortents  of 
the  letters  to  appellant  whose  knowledge  of  English  was  of  the 
very  slightest.  It  is  argued  that  appellant  relied  on  the 
good  faith  of  his  Head  Clerk  and  had  at  the  time  no  one  by 
him  who  could  have  been  of  assistance  to  him  in  translating 
for  him  the  letters  which  that  Head  Clerk  in  betrayal  of  the 
confidence  reposed  in  him  by  appellant  put  up  for  the  latter's 
signature. 

So  far  as  regards  the  general  nature  of  the  case  for  the 
prosecution  and  of  the  answer  on  behalf  of  the  appellant.  We 
shall  now  proceed  to  deal  with  the  particular  facts  of  each 
of  the  three  cases  to  which  we  have  referred  at  the  commence- 
ment of  our  judgment. 

(1)  Trial  No.  6/2  (Criminal  Appeal  So.  976  of  1917;. 

In  this  case  the  charge  against  the  appellant  was  that  "  on 
"or  about  the  21st  April  1917  at  Ludhiana  you  did  send  a 
"letter  No.  2985,  dated  the  21st  April  19.7,  in  which  you 
"  offered  a  gratification  to  the  Quarter  Master's  Clerk,  26th 
"  Punjabis,  a  public  servant,  as  a  motive  or  reward  for  shewing 
"  to  you  favour  in  the  exercise  of  his  official  functions  and 
"thereby  committed  an  offence  punishable  under  sections 
"  161/116  of  the  Indian  Penal  Code." 

Letter  No-  2985  is  Exhibit  P.-l  on  the  record  of  this  trial 
and  is  one  of  the  circular  typed  letters,  purporting  to  be  signed 
by  appellant,  to  which  reference  has  been  made  above.  It 
is  not  proved  that  this  particular  letter  reached  the  addressee, 
though  it  undoubtedly  reached  the  bunds  of  the  latter's  superior 
officers  (see  the  evidence  of  Lieuteuant  Raveuhill,  26th 
Punjabis).  Reserving  for  the  moment  other  questions  that 
arise  in  this  and  the  other  cases,  we  must  accordingly  hold 
that  in  any  event  the  appellant  cannot,  so  far  as  this  case  is 
ooncerned,  be  convicted  of  more  than  an  attempt  to  commit  an 
offence. 

(2)  Trial  No.  7/2  {Criminal  Appeal  No.  974  of  1917). 

In  this  case  the  charge  against  the  appellant  runs  as 
follows  : — 

'•That  you,  on  oi  about  the  12th  day  of  .May  1917  at 
"  Ludhiana  did  send  the  sum  of  rupees  forty-one  auuas  eight 
"  to  Hira  Singh  Thapar,  Quarter  Master's  Clerk,  2/9th  Gurkha 
"  Rifles,  Dehra  Dun,  a  public  servant  as  a  motive  or  reward 
"  for    shewing    to    you    favour    in    tin:    exercise    of  his    official 
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"functions  and  thereby  committed  an  offence  punishable  under 
"section  16)/ 109  of  the  Indian  Penal  Code,  and  within  my 
"  cognizance." 

The  sum  of  Rs.  41-8-0  was  sent  by  money-order  (Exhibit 
P.-l  of  this  record)  to  Hira  Singh  on  the  12th  May  19.7 
and  it  is  proved,  and  not  denied,  that  the  amount  was  duly 
paid  to  him  on  the  14th  May  1917.  The  name  of  the  remitter 
is  given  in  type,  as  "  Ahmad  Shaw-Muhammad  Shaw  and 
Company,''  and  Laehhman  Das  swears  that  he  sent  the  money 
by  this  money  order  under  the  instructions  of  the  appellant. 
The  latter  admits  that  money  orders  issued  by  his  firm  used 
not  to  bear  his  signature,  bat  denies  that  he  gave  any 
instructions  for  this  sum  to  be  sent  to  Hira  Singh.  The  pro- 
secution alleges  that  the  said  sum  was  sent  to  Hira  Singh  as  a 
bribe  (or  commission)  at  the  rate  of  2  per  cent,  in  respect  of  the 
order  for  700  water  bottles  at  R^.  3  each,  which  appellant's 
firm  received  on  the  19th  April  1917  from  the  2/9th  Gurkha 
Rifles  (Exhibit  P.-8). 

(3)  Trial  No,  8/2  (Criminal  Appeal  No.  975  of  1917). 
Appellant  was  in  this  case  charged  with    two   offences,    as 
follows  :  — 

"  First.—  That  you,  on  or  about  the  11th  day  of  April  1917 
"at  Ludhiana  did  send  the  sum  of  rupees  forty  by  money 
"order  to  Babu  Piare  Lai  Sharma,  Quarter  Master's  Clerk, 
"  l/9th  Gurkha  Rifles,  Dehra  Dun,  a  public  servant,  as  a  motive 
"  or  reward  for  showing  to  you  favour  in  the  exercise  of  his 
"official  functions  and  thereby  committed  an  offence  punishable 
"under  section  161/109  of  the  Indian  Penal  Code,  and  within 
"my  cognizance." 

"Secondly. — That  you,  on  or  about  the  1 2th  day  of  May 
"  1917  at  Ludhiana  did  send  the  sum  of  rupees  sixty  annas  five 
"  to  Babu  Piare  Lai  Sharma,  Quaster  Master's  Clerk,  lst/9th 
"Gurkha  Rifles,  a  public  servant,  as  a  motive  or  reward  for 
"  shewing  to  you  favour  in  the  exercise  of  his  official  functions 
"  and  thereby  committed  an  offenco  punishable  under  section 
"  161/109  of  the  Indian  Penal  Code  and  within  my  cogniz- 
"  ance." 

Here  again  it  is  amply  proved,  and  not  now  contested, 
that  these  two  sums  of  money  were  received  by  money  order 
by  Piare  Lai  in  April  and  May  and  that  these  money  orders 
bore  in  type  as  the  name  of  the  remitter  the  firm's  designation 
"  Ahad  Shaw-Muhammad  Shaw  and  Compauy."     It  is   alleged 
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that  the  sum  of  Rs.  40  received  in  April  was  half  the  commis- 
sion at  2  per  cent,  on  an  order  of  1,000  water  bottles  at  Rs.  4 
each  which  had  been  sent  to  appellant's  firm  in  January  1917 
from  l/9th  Gurkha  Rifles  and  tbat  the  sum  of  Rs  61  received  in 
May  represented  the  balance  of  the  amount  due  as  commission 
upon  the  said  order  and  a  sum  of  Rs-  21  due  as  commission 
at  1  per  cent,  on  an  order  for  700  water  bottles  at  Rs.  3  each 
received  from  the  2/9th  Gurkha  Rifles. 

At  the  hearing  before  us  the  defence  practically  conceded 
all  the  facts  as  alleged  by  the  prosecution  and  Mr.  Fazl-i-Hussain 
for  the  appellant  based  hid  arguments  on  the  assumption  that 
circulars  and  letters  had  been  issued  to  Quarter  Masters' 
Clerks  purporting  to  come  from  appellant's  firm  at  Ludhiana, 
and  that  sums  of  money  had  actually  been  sent  by  money  orders, 
also  purporting  to  have  been  sent  by  the  said  firm  to  Piare  Lai 
and  Hira  Singh.  It  was  argued,  however,  that  the  appellant 
was  the  victim  of  a  conspiracy  between  Abdul  Hai,  Laohhman 
Das,  Muhammad  fiusain  and  others,  whose  object  was  to  ruin 
appellant  and  his  firm  ;  that  appellant  owing  to  his  ignorance 
of  the  English  language  fell  into  the  trap  which  had  been  laid 
for  him;  that  the  money  order  sent  on  the  12th  May  1917  to 
Hira  Singh  and  Piare  Lai  had  been  sent  in  reality  by  Abdul 
Hai  through  one  Muhammadi,  a  menial  servant  employed  by 
the  Ludhiana  Club ;  that  in  any  event  a  Quarter  Master's 
Clerk  is  not  "  a  public  servant  "  as  defined  in  section  21,  Indian 
Penal  Code,  and  that  consequently  no  conviction  could  be  had 
under  section  161,  Indian  Penal  Code,  and  finally  that  the 
mere  sending  of  a  circular  through  the  post  to  the  Quarter 
Master's  Clerk  of  the  26th  Punjabis  amounted  to  no  more 
than  a  preparation  to  commit  an  offence  and  did  not  constitute 
an  attempt  to  commit  that  offence.  We  proceed  to  deal 
with  these  points  seriatim . 

It  is  not  denied  by  the  learned  Assistant  Legal  Remem- 
brancer and  amply  established  by  the  evidence  that  there  has 
been  much  rivalry  between  Mr.  Abdul  Hai  and  the  appellant, 
and  that  they  have,  for  years  past,  been  on  the  worst  possible 
terms-  But  the  prosecution  deny,  and  we  fail  to  find  proof  of 
any  conspiracy  between  Abdul  Hai  and  Lachhman  Das  of  the 
kind  suggested  by  the  defence.  The  evidence  adduced  in  proof 
ot  the  conspiracy  is  of  the  flimsiest  kind.  It  is  referred  to  in 
detail  in  the  judgment  of  the  learned  Magistrate  and  we  have  no 
hesitation  in  agreeing  with  him  that  ifcis  "  miserably  poor  evidence 
to  prove  a  conspiracy    between  Abdul  Hai  and  Lachman  Dass." 
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So  far  as  we  can  see,  Lachhman  Das  wa3  well  treated  by  the 
appellant  and  had  no  motive  for  abetting  an  elaborate  trap 
intended  to  rain  a  man  who  had  given  him  employment. 

Bat  even  if  sucli  had  been  Lachhman  Das'  intention,  we 
are  not  satisfied  that  he  could  have  succeeded  in  effecting  his 
oltject.  Appellant  may  not  bo  a  man  of  much  education  ind  his 
knowledge  of  the  English  language  may  be  limited,  but  it  is 
evident  that  he  knows  his  business  and  that  he  is  not  by  any 
means  so  absolutely  ignorant  as  not  to  be  able  to  gather  some 
sort  of  idea  of  a  typed  English  letter  dealing  with  matters 
connected  with  that  business.  We  cannot,  therefore,  accept 
the  argument  that  in  the  course  of  three  days  he  affixed  his 
signature  to  some  80  typed  circular  letters  in  blind  ignorance 
of  their  contents  and  with  simple  childlike  confidence  in  the 
good  faith  of  a  clerk,  who  (for  some  unknown  reason)  had 
suddenly  developed  an  unusnal  thirst  for  correspondence.  It 
is  snrelv  putting  a  premium  on  our  credulity  to  a>k  us  to 
believe  that  lie  signed  these  80  circular  letters  in  honest  ignor- 
ance of  their  contents  and  without  taking  the  trouble  to  find 
out  the  reason  for  this  very  unusual  voluminous  correspondence. 
As  we  have  said,  he  is  a  practical  man  of  business  and  we  can- 
not believe  that  he  would  have  signed  some  80  letters,  of  the 
object  of  which  he  knew  nothing,  simply  beciuse  he  had  some 
little  difficulty  in  reading  them.  He  has  not  pleaded  that  he 
asked  Lachhman  Das  what  those  letters  were  about  and  that 
Lachhman  Das  misrepresented  their  contents  to  him.  That 
might  have  been  a  plausible  explanation,  but  it  has  not  been 
put  forward  by  the  appellant,  and  apparently  his  one  hope  of 
escaping  responsibility  for  the  issue  of  the  letters  lay  in  the 
half-hearted  attempt  he  made  to  disown  his  signatures.  But 
now  that  it  has  been  admitted  that  he  actually  signed  the 
letters,  we  have  no  doubt  that  ho  did  so  with  full  knowledge 
of  their  content-!  and  that  Lachhman  Das'  story  is  true  that  the 
letters  were  a  mere  translation  into  English  of  an  Urdu  draft 
prepared  by  the  appellant.  We  are  also  satisfied  that  he  was 
well  aware  of  the  nature  and  purport  of  the  letters  of  apologies 
that  were  sent  to  the  Commanding  Officers,  who  protested 
against  the  circular  letters  that  had  been  addressed  to  the 
Quarter  Master  Clerks  of  their  regiments. 

The  Magistrate  has  entirely  disbelieved  the  evidence  of 
Muhamtnadi,  and  the  postal  clerk.  Ghulam  Rasul,  with  regard 
to  the  issue  of  the  money  orders  to  Piare  Lai  and  Hira  Singh 
on  the  12th  May  and  in  our  opinion  their  evidence  was   rightly 
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discredited.     It  is    improbable  in  itself   and  most  unconvincing, 
and  here  again  we  see  no  reason  to  doubt  the  truth  of  Lachhman 
Das'  statement  to  the  effect  that  these  sums  of  money   (as   also 
the  sum  of  Es.  40  in  April  1917)  were  sent  with  the  knowledge 
and  under  the  instructions  of  the  appellant.     Upon  the   merits 
then     we    hold    that     the     appellant     authorised     the     issue 
of   the   circular   letters      to    Q.    M.   C.     (including    the    issue 
of  the   letter   to    the   Q,  M.    0.    of   the  26th      Punjabis)    and 
of  the  money  orders  of   Rs.    40   and    Rs.    60-5-0   to  Piare  Lai, 
and  Rs.  41-8-0  to  Hira  Singh  and  that  these  letters  and  sums  of 
money  were  sent  with  the  object  of  inducing  the  addressees  and 
payees  to  do  favour  or  service,  or    as  a  rewaid  for  having  done 
such    favour    or   seivice   to   appellant.     But   it  has    not    been 
proved    that   the    letters    addressed  to    the    Q.    M.    C.    of   the 
26th    Punjabis    ever  reached   the   hands  of    the    addressee   or 
indeed    that   theie   is   a    Q.    M.     C.   attached     to,   or    on   the 
strength  of,  that   regiment.     In    these   circumstances,  we  must 
hohl  that  in  this  case  the  appellant  cannot,  in  any  event,  he  held 
guilty  of  any  tiling  more  than  an  attempt  to  commit  an  offence. 
Bntwe  are  clearly  of  opinion  that  by  posting  the  letter   to  the 
Q.    M.  C   of   that  regiment  he  did  an    act    that    amounted    to 
an  attempt    to   commit,  an   offence   and   went    beyond    a   mere 
preparation  to  commit  an  offence. 

The  question  remains  whether  upon  onr  findings  the 
appellant  has  been  guilty  of  any  offence,  and  if  so,  of  what  r 
To  answer  this  question  we  have  lit  st  to  consider  whether  a 
Quarter  Ma6ter  Clerk  is  a  "  public  servant  "  within  the  mean- 
ing of  section  21,  Indian  Penal  Code.  If  he  is,  then  undoubt- 
edly the  appellant  abetted  Hira  Singh  and  Piare  I>al  in  the 
commission  of  the  offence  punishable  under  section  161, 
Indian  Penal  Code,  but  as  neither  Hira  Singh  nor  Piare  Lai 
committed  that  offence,  appellant  would  be  punishable  under 
sections  161-116,  Indian  Penal  Code,  and  in  respect  of  each 
such  offence  would  be  liable  to  nine  months'  rigorous  imprison- 
ment with  or  without  fine  in  addition.  In  the  third  case  (that 
relating  to  the  letter  addressed  to  the  Q  M.  C.  of  the 
26th  Punjabis),  the  appellant  would  be  guilty  of  an  attempt 
to  abet  the  offence  under  section  161,  and  as  that  offence  was 
not  actually  committed,  he  would  be  liable  under  the  com- 
bined effect  of  sections  116,  16!  and  511,  Indian  Penal  .Code, 
to  one-half  of  nine  months'  rigorous  imprisonment  with  of 
without  fine 

On    the    other     hand     if    a    Q.  M     C.     is     not      a     pul  lie 
servant    as    so   defined,    appellant    would    be    guilty     in    the 
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first  two  casus  of  offences  punishable  under  sections  116/163, 
and  in  the  third  case  of  an  offence  punishable  under  sections 
116,  163,  51  1,  Indian  Penal  Code  In  this  latter  event  (i.e., 
if  a  Q.  M  C.  is  not  himself  a  public  servant)  we  are 
satisfied  that  appellant  offered  (and  in  the  third  case  attempted 
to  offer)  a  gratification  to  tho  Q.  M.  C-  in  question  as 
a  motive  or  reward  to  him  for  inducing,  by  the  exercise 
of  the  personal  influence,  which  he  thought  such  clerk  could 
exercise,  a  public  servant  (i.e..  the  Quarter  Master  of  the 
particular  regiment)  in  the  exercise  of  official  functions  as  such 
public  servant  to  show  favour  to  the  appellant  or  to  render  or 
attempt  to  render  the  appellant  any  service  with  any  public 
servant.  In  other  wurds,  he  abetted,  or  (in  the  third  case) 
attempted  to  abet  the  offence  punishable  under  section  lb"o, 
Indian  Penal  Code. 

In  the  Magistrate's  Court  the  question,  whether  a  Q. 
M.  C.  was  or  was  not  a  public  servant,  was  not  raised 
and  it  was  assumed  by  the  prosecution  an  I  the  defence  no  less 
than  by  the  Magistrate  himself  that  he  was  a  public  servant, 
and  we  have  no  doubt  that  appellant,  when  he  authorised  the 
issue  of  the  circulars,  regarded  the  addressees  as  public  servants 
whu  were  in  a  position  to  show  him  favour  or  do  him  a  service. 
Before  us,  however,  Mr.  Fazl-i-Husain  contends  that  a  Q. 
M.  C,  as  such  is  nothing  more  than  a  mere  personal 
assistant  to  the  Quarter  Master  of  the  regiment  nud  paid  out 
of  au  allowance  which  the  Quarter  Master  receives  for  the 
purpose  of  his  otfice;  that  their  appointment  vests  entirely 
with  the  Quarter  Masters  of  regiments,  and  that  civilians  no 
less  than  soldiers  and  non-commissioned  ofli  :ers  are  eligible 
for  apppointment.  Further,  the  learned  counsel  has  referred 
us  to  the  evidence  of  Hira  Singh.  Piare  Lai  and  Captain 
Duncan  in  support  of  his  contention  that  a  Qaai'ter  Master 
Clerk  as  such  has  no  power  to  help  or  show  favour  to  a  con- 
tractor and  that  he  is  (in  the  word  of  Captain  Duncan)  "  just 
a  babu"  and  has  (1  no  executive  function?." 

We  are  by  no  means  sati&ucd  that  Mr.  Fazl«i-llusain's 
statement  is  correct  that  a  Quarter  Master  Clerk  is  nut  paid 
by  Government  ;  that  he  is  a  mere  supernumeiary,  not  borne 
on  the  strength  of  a  regiment  and  in  the  service  of  the 
Quarter  Master  rather  than  of  the  Government.  Para- 
graph G7G  of  volume  2  of  the  Army  Ilegulations,  India, 
seems  to  suggest  the  contrary.  It  provides  that  "  soldiers 
"  will     bo     employed     as     clerks     in      native     Cavalry     and 
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"  Infantry   regiments.       If    qualitied    soldiers    are    not   foith- 
"coming    suitable    men  to   the   number  of   sis    per   regiment 
"  may  be  specially  enrolled"    But  it  is  not  enough  that  a  person 
should  be  in  the  pay  or   service   of   Government   to    constitute 
him  a  public  servant  within  the  meaning  of  section  - 1  (ninthly) 
of   the   Indian    Penal   Code.     He    mu^t    also   be  an  "  officer." 
That  expression  is  not,  of  course,  to  be  restricted  to  its  colloquial 
meaning   of   a   commissioned   or   non-commissioned  officer  ;  it 
means  a  functionary  or   holder    of    some    "  officium  "   or   office. 
The  office  may  be  one  of  dignity  or  importance  ;  it  may  equally  < 
be   humble.     But    whatever    its  nature,  it  is  essential  that  the 
person  holding  the  office    should  have  in  some  degree  delegated 
to   him    certain   functions    of   Governmenfe.     As    observed   by 
West  J,  in  a  case,  which  is  frequently  cited  in    this  connection, 
"  an    officer   is  one    to  whom   is    delegated,     by    the   supreme 
"authoiity.    some    portion   of   its    regulating    and    coercitive 
'powers,   or    who    is  appointed    to  represent    the  State  in  its 
" relations  to  individual    subjects.     This   is   the    central   idea; 
"and  applying  it  to  the  clause  which  we  have   to    construe,    wo 
"  think    that    the    word    'officer'    there    means    some    persons 
"  employed  to  exercise  to  some  extent    and    in  certain   circum 
"stances,    a    delegated  function  of  Government.     He  is  either 
"  himself  armed  with  some  authority  or  representative  character, 
"or   his   duties    are    immediately    auxiliary    to   those   of  some 
"one   who  is  so   armed"'     t,See    Reg   v.    Bamajirav,    11    Bum- 
B.C.  /»\  at  p    5^   (1). 

Cau  then  a  Quarter  Ma.-tei  Clerk  he  said  to  be  "  an  officer  "' 
as  so  defined  P  Captain  Duncan  in  his  evidence  emphatically 
states  that  he  has  uo  executive  function-1,  and  Captain  Waller, 
in  his  letter  to  appellant's  firm  (Exhibit  P.  4  »-B.)  asserts  that 
"  in  no  good  Punjab  Regiment  has  the  Quarter  Master  Clerk 
"the  slightest  say  in  the  matter  of  advising  or  obtaining 
"orders  or  contracts  from  any  firm  whatever."  For  the 
purposes  of  the  case  before  us,  then,  we  must  assume  that  a 
Quartet  Master  Clerk  as  such  is  just  a  bab'c  and  no  more  "  an 
officer  "  than  a  labourer  or  menial  employed  and  paid  by  Gov- 
ernment to  do  public  work,  («  e  1  L,  Ii.  7  Mad.  1:  (  I)  ).  But 
while  upon  the  material  before  us  we  must  hold  that  a  Quarter 
Master  Clerk  merely  as  such  is  not  necessarily  a  public  servant 
within  the  meaning  of  section  21,  Indian  Penal  Code,  we  are 
certainly  not  prepared    to  go    further  and  hold  that  a  person 


(n  (1875)  12  /:  7i   //  c.  R.  J    5)  {Reg  v.  Ramajirat). 
2     1 383   / .  /..  R.  7  Mad.  1 8 1  Queen  v.  Nachimultu  i, 
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who  is  otherwise  an  officer  in  the  pay  or  service  of  Government, 
loses  his  status  as  a  public  servant  if,  while  still  such  an 
officer,  he  is  employed  as  a  Quarter  Master  Clerk.  Hira  Singh, 
for  example,  is  a  non-commissioned  officer  in  the  2/.)th  Gurkha 
Rifles  and  as  such,  in  our  opinion,  a  public  servant  and  none 
the  less  so,  because,  for  the  time  being,  he  is  employed  as  a 
Quarter  Master  Clerk.  It  has  been  held  by  this  Court  and  we 
entirely  agree,  that  for  the  purposes  of  section  161,  Indian 
Penal  Code,  it  is  not  necessary  that  at  the  time  of  the  bribe- 
taking the  accused  person  should  be  actually  discharging  the 
functions  which  constitute  him  a  public  servant :  it  is  sufficient 
that  he  is  a  public  servant  aud  his  act  falls  under,  one  of  the  three 
clauses  specilied  in  the  section  (see  No.  9  P.  ff.  1S9S  Cr.  (I)  ). 
!So  in  the  case  of  Hira  Singh,  though  he  was  not,  at  the  time 
when  the  gratification  was  offered  to  him,  discharging  the 
functions  that  constituted  him  a  public  servant  he  was  never- 
theless a  public  servant,  whatever  may  have  been  the  functions 
he  was  temporarily  discharging  at  the  time  when  the  offence 
in  respect  of  him  was  committed.  In  his  case  then  (trial 
No.  7/2  Criminal  Appeal  No.  971  of  1917)  wo  must  hold  that 
the  appellant  in  sending  him  l»s.  11-8  0  as  a  motive  or  reward 
for  inducing  him  to  do  the  appellant  some  favour  in  the 
exercise  of  his  official  fuuetions  or  some  service  with  a  public 
servant  (eg.,  the  Quarter  Master  of  the  regiment)  abetted 
the  offence  punishable  under  section  161,  Indian  Penal  Code. 
As,  however,  the  offence  abetted  was  not  committed,  the  appel- 
lant was  guilty  of  the  offence  punishable  under  sections  116/161, 
Indian  Penal  Code.  It  may  be  urged  that  appellant  was  not 
aware  that  Hira  Singh  happened  to  be  a  non-commissioned 
officer  and  as  such  a  public  servant,  and  that  he  dealt  with 
him  merely  as  a  Quarter  Master  Clerk.  But  it  is  to  be 
remembered  that  appellant  himself  and  his  advisers  were 
apparently  uuder  the  impression  that  all  Quarter  Master  Clerks 
were  public  servants,  aud  that  the  objection  that  they  are  not, 
was  not  raised  until  the  case  came  before  this  Court,  and  even 
then  was  not  made  one  of  the  grounds  of  appeal.  We  cannot 
agree  therefore,  that  he  has  any  cause  of  complaint  because 
in  one  case  his  own  impressions  at  the  time  when  ho  committed 
the  offence  have  proved  to  be  correct,  though  in  the  ether  cases 
the  ingenuity  of  bis  learned  couusel  in  this  Court  has  success^ 
fully  discovered  a  belated  technical  plea  in  his  favour 

In  Criminal  trial  No.  P/2  (Criminal  Appeal  No.  975  of  19 1 7) 
we   must  hold   for   the     reasons    given    that   the     Q.  M.   C. 

(1)  9  P.  H.  {Cr.)  1898  {Queen-Empress  r.Zaharia). 
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Piare  Lai  Mas  not  a  public  servant  and  that  consequently  tlie 
two  offences  which  the  appellant  committed  by  sending  money  ' 
orders  in  April  and  May  1917  to  Piare  Lai  fell  within  tbe 
purview  of  section  163,  Indian  Penal  Code,  and  we  accord- 
ingly convict  the  appellant  under  that  section  read  with  section 
116. 

In  Criminal  trial  No.  6/2  (Criminal  Appeal  No.  976  of 
1917),  the  offence,  of  which  the  appellant  was  guilty,  was  one 
falling  under  section  163  read  with  sections  116  and  511, 
Iudian  Penal  Code,  and  it  is  under  those  sections  that  we 
convict  him  in  this  case. 

There  remains  the  question  of  sentence.  The  offences  of 
which  the  appellant  has  been  found  guilty  are  exceedingly 
serious  and  their  gravity  is  considerably  enhanced  when  they 
are  found  to  have  been  committed  in  critical  times  such  as  the 
present.  On  the  other  baud  the  appellant  is  an  old  man  and 
in  enfeebled  health  and  though  thero  is  reason  to  believe  that 
offences  of  this  kind  arc  by  no  means  uncommon  it  is  to  bo 
remembered  that  this  is  the  first  oa*se  of  the  kind  in  which 
the  person  guilty  of  such  offences  has  been  prosecuted.  Taking 
all  the  facts  into  consideration  we  do  not  think  it  necessary 
on  this  occasion  i  >  impose  a  sentence  of  imprisonment 
upon  the  appellant  and  we  think  the  ends  of  justice  will  be  met 
if  we  direct  as  we  hereby  do  that  he  pay  a  tine  of  Us.  1,000  in 
respect  of  each  of  the  four  offeuces  of  which  he  has  .  been 
convicted,  viz.,  one  offence  in  Criminal  Appeal  No.  974  of  1917  ; 
two  offences  in  Criminal  Appeal  No.  975  of  1917  and  one 
offence  iu  Criminal  Appeal  No.  976  of  1917  ;  and  in  default  of 
payment  of  any  one  of  the  said  tines  the  appellant  will  have 
to  undergo  three  mouths'  simple  imprisonment, 

Appeals  accepted  in  part. 

No.  19. 

Befort  Hon,  Mr.  Justice  Sliadi  Lai. 
KHUDA  BAKHSH— (Cokviot)— PETITIONER, 

Versus 
THE  CROWN— RESPONDENT. 

Criminal  Revision  No.  1804  of  J  917. 

Criminal  Procedure  Code,  Act  V  of  1898,  section  408  (b)— jurisdiction— 
order  of  magistrate  with  special  powers  sentencing  accused  to  i.  years'  im- 
prisonment and  a  fine  and  in  default  of  payment  to  further  imprisonment  — 
whether  appeal  Iks  to  Sessions  Court  or  Chief  Court. 
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Held,  that  the  appeal  from  an  order  of  a  Magistrate  with  special  powers 
sentencing  accused  to  four  years'  rigorous  imprisonment  and  a  fine  or  in  default 
of  payment  of  fine  to  six  months'  further  rigorous  imprisonment  lies  to  the 
Court  of  Session,  and  not  to  the  Chief  Court, 

1  L.  Burma  Rulings  57  tf),  I.L.R.  2  Had.  30(2;,  I.  L.  R.  16  Cal. 
799  (3),  I.  L.  R.  20  Bom.  145  (4)  and  /.  L.  R.  6  Cal.  U24  (5),  referred  to. 

Revision  from  the  order  of  Khan  Bahadur  Khwuja  Tasadduq 
Husain,  Sessions  Judge,  Imdhiana,  dated  the  hth  November 
1917. 

Taj-ud-Din,  for  Petitioner. 

Mul  Chand,  Public  Prosecutor,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows: — 

Shadi  Lal,  J. — In  this  case  the  petitioner  was  sentenced  ^M  March  1918. 
under  section  394,  Indian  Penal  Code,  by  a  Magistrate  specially 
empowered  under  section  30,  Criminal  Procedure  Code,  to  four 
years'  rigorous  imprisonment  and  a  fine  of  Rs.  lr,0  or  in  default 
of  payment  of  fine  to  six  months'  further  rigorous  imprisonment. 
The  question  arises  whether  the  appeal  lay  to  the  Court  of 
Session  or  to  this  Court.  The  answer  to  the  question  depend3 
upon  the  construction  to  be  placed  upon  section  408,  clause  (b) 
of  the  Criminal  Procedure  Code,  which  prescribes  that  when 
in  an}-  case  an  Assistant  Sessions  Judge,  or  a  Magistrate 
specially  empowered  under  section  30,  passes  any  sentence  of 
imprisonment  for  n  term  exceeding  four  years,  or  any  sentence 
of  transportation,  the  appeal  shall  lie  to  the  High  Court.  Now, 
I  consider  that  the  phrase  "sentence  of  imprisonment  for  a 
term  exceeding  four  years  "  in  the  aforesaid  clause  has  reference 
to  the  substantive  sentence  of  imprisonment,  apart  from  any 
sentence  of  fine,  or  imprisonment  in  default  of  the  payment 
of  the  fine.  This  is  the  view  taken  by  the  Burma  Chief  Court 
inNga  Tun  Tha  v.  Queen-Empress  (1  L  Burma  Hidings  57  (1)  ). 
It  will  be  observed  that  section  411,  Criminal  Procedure 
Code  confers  a  right  of  appeal  upon  a  person  convicted  in  a 
trial  held  by  a  Presidency  Magistrate,  if  the  Magistrate  has 
sentenced  him  to  imprisonment  for  a  term  exceeding  six  months 
or  to  a  fine  exceeding  Rs.  200,  and  it  has  been  held  that  no 
appeal  lies  from  a  sentence  of  six  months'  rigorous  imprison- 
ment and  a  tine  of  Rs.  200,  or  a  further  period  of  three  months' 
imprisonment   in    default   of    fine,  vide'  I.  L.  B.  2  Mad.  30  (2), 

(1)  (1901)  1  L.  Burma  Rulings  57  {Nga  Tun  Tha  v.  Queen-Empress-}. 

(2)  (1878)  I.  L.  R.  2  Mad.  30  {In  the  matter  of  Jotharam  Daray). 

(3)  (1889)  I.  L.  R.  16  I       799   Sehein  v.  Queen  Empress). 

(4)  (189u)  /.  L.  R.  20  Bom.  145  {Queen-Empress  v.  Hari  Sa 

(5)  [1881)  1.  L.  R.  6  Cal.  G24  (Empress  v.  Shumsher  Khan\ 
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LL.  R.  16  Cal.  799  (1)  and  7  L.  R.  20  Bom.  145  (2).  Similarly, 
with  reference  to  section  36  of  the  Code  of  Criminal  Procedure 
of  1872,  which  section  required  confirmation  by  the  Sessions 
Judge  of  a  sentence  of  upwards  of  three  years'  imprisonment 
passed  by  a  Judicial  Officer  referred  to  therein,  the  Calcutta 
High  Court  held  that  the  words  of  that  section  must  bo  constru- 
ed to  refer  to  cases  in  which  the  sentence  of  imprisonment  is  a 
sentence  of  upwards  of  three  years  and  to  leave  aside  any 
sentence  the  Magistrate  may  pass  as  to  fine,  vide  I.  L.  R  6  Cal. 
624  (3). 

For  the  foregoing  reasons  T  hold  that  the  Sessions  Judge 
was  competent  to  hear  the  appeal.  Upon  the  merits,  the 
case  against  the  petitioner  lias  been  fully  established,  and  there 
is  not  the  slightest  doubt  as  to  his  guilt.  The  Courts  below 
hare  discussed  the  direct  and  circumstantial  evidence,  which 
connects  the  convict  with  the  offence,  and  I  hare  no  hesitation 
in  endorsing  the  conclusion  reached  by  them.  The  learned 
Sessions  Judge  has  already  reduced  the  sentence,  and  consider- 
ing that  the  petitioner  was  a  police  constable,  who  abused  his 
position  as  such,  I  do  not  think  that  he  is  entitled  to  any 
further  indulgence.     The  application  for  revision  is  rejected. 

Revision  rejected. 

No.  20. 

Befon  Hon,  sir  Henry  Rattigan,  Kt.,  Chief  Judge,  and 

Hon    Mr.  .fustier  Wilberforce. 

GUI  ZAR  MUHAMMAD-PETITIONER, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Revision  No.  1336  of  1917. 

lii'lian  Prexs  Act,  I  of  1010,  sections  3  (1)  and  22— order  of  District 
Magistrate  to  deposit  security  -  tohethcr  open  to  revision. 

Held,  that  an  order  of  a  District  Magistrate  under  section  3  (1)  of  the 
Press  Act  to  a  keeper  of  a  Printing  Press  to  deposit  security  is  not  open  to 
revision  by  the  Chief  Court. 

1.  L.  R.  39  Mad.  11C4  (F.  B.)  (4),  followed. 

(1)  (1889)  1.  L.  R.  16  Cal.  799  (Bchein  v.  Queen- Empre     . 

(2)  0895)  I.  L.  R.  20  Bom.  115  {Queen-Empress  v.  Hart  Savba). 

(3)  (1*81)  J.  L.  R.  6  Cal.  024  [(■impress  v.  Sliumsher  Khan). 

V4)  (191C)  I,  L.  R.  39  Mad.  1104  [F.  B.)  (In  re  Mrs.  Annie  Be.  anf. 
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Revision  from  the  order  of  the  District  Magistrate,  Lahore, 
dated  the  29th  May  1917. 

Badr-ud-  Din,  for  Petitioner. 

C.  Bevan  Petman,  Government  Advocate,  for  Respondent. 

The  judgment  of  the  (,ourt  was  delivered  by — 

Sir  Henry  Rattigan,  C.  J. — By  an  order  in  writing  dated  15th  March  1918. 
the  29th  May  1917  the  District  Magistrate,  Lahore,  called  upon 
Sheikh  Gulzar  Muhammad  described  as  "  the  keeper  of  the 
"  '  Gulzar  Muhammadi  Press,'  Mori  Gate,  Lahore,"  to  deposit 
security  to  the  extent  of  Rs.  501  under  section  3  (1)  of  the 
Indian  Press  Act,  1910. 

An  application  has  been  made  by  the  said  Sheikh  Gulzar 
Muhammad,  through  Mr.  Badr-ud-Din  Kureshi  to  this  Court, 
to  revise  the  said  order,  and  the  question  before  us  is  whether 
we  have  jurisdiction  to  entertain  this  petition. 

The  question  has  beeu  thoroughly  discussed  by  a  Full 
Bench  of  the  Madras  High  Court  in  the  case  in  re  Mrs.  Annie 
Besant,  '69  Mad.  1164  ( 1 ),  and  the  conclusion  arrived  at  by 
the  learned  Judges  was  that  such  an  application  would  not  lie. 
The  learned  officiating  Chief  Justice  (Abdul  Rahim,  J.)  and 
Sheshagiri  Ayyar,  J.,  were  of  opinion  that  an  order  passed  by 
the  Magistiate  under  section  3  (I)  of  the  Act  is  one  passed  by 
him  as  an  executive  officer  entrusted  with  the  performance  of 
certain  administrative  duties  and  that  the  acts  of  such  an 
officer  are  not  liable  to  bo  reviewed  by  the  High  Court,  whether 
by  means  of  a  writ  of  certiorari  or  under  its  ordinary  revisional 
powers.  Ayliug,  J.,  arrived  at  the  same  conclusion  but  upon 
the  ground  that  section  22  of  the  Act  debarred  the  High  Court 
from  questioning  the  action  of  the  Magistrate,  but  upon  this 
point  the  learned  officiating  Chief  Justioa  and  Sheshagiri  Ayyar, 
J.,  were  of  a  contrary  opinion.  It  is  unnecessary  for  us  to 
decide  between  these  conflicting  views,  as  we  must  hold  in  any 
event  that  the  order  of  the  District  Magistrate  cannot  be 
questioned  by  this  Court  inasmuch  as  it  was  a  purely 
ministerial  proceeding  and  in  no  sense  judicial-  At  the  same 
time  we  are  inclined  to  agree  writh  Ayling,  J.,  that  section  22 
bars  the  jurisdiction  of  the  Courts  as  regards  all  proceedings 
purporting  to  be  taken  under  the  Act  except  declarations  of  for- 
feiture under  sections  4,  6,  9,  11  or  12,  as  regards  which  section 
17  provides  that  any  poison  having  an  interest  in  the  property 

U)  (1916)  /.  L.  R.  39  Mad.  1164  (F.  B.)  (lu  re  Mrs.  Annie  Besant). 
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in  question  may  apply  within  two  months  from  the  date  of  the 
forfeiture  order  to  the  High  Court  to  set  aside  such  order  on 
the  ground  specified  in  the  section. 

We  accordingly  hold  that  this  application  caunofc  be  enter- 
tained by  this  Court  and  we  accordingly  reject  it- 

Rev  is  ic  n  rejected 

No.  21. 

Before  Hon.  Sir  Henry  Rattigan,  Kt.,  Chief  Judge, 

<i.u J.  Hon.  Mr.  Justice  Wilberforce. 

AHAD  SHAH— PETITIONER, 

Versus 
THE  CROWN— RESPONDENT. 
Criminal  Revision  No.  1335  of  1917. 
Act XXV  o/1867,  sections  4  and  6— Printing  presses— refusal  by  District 
Magistrate  to  accept  a  declaration  under   section  1  -  whether  open  to  revision 
by  Chief  Court. 

Held,  that  the  proceedings  of  a  Magistrate  under  section  (3  of  Act  XXV 
of  1807  are  merely  ministerial  and  not  judicial,  and  consequently  the  fact 
that  ho  acted  in  excess  of  his  jurisdiction  or  that  he  wrongly  refused  to 
exercise  powers  which  he  was  bound  to  exercise  upon  application  made  to 
him,  would  not  give  the  Chief  Court  power  to  interfere  with  his  proceedings. 

1.  L.  R.  39  Mad.  1164  (F.  B.)  (1).  followed. 
Revision  from  the  order  of  S.  M.Jacob,    Esquire,   District    Magis- 
trate, Lahore,  dated  the  1th  August  1917. 

Fazl-i-Hussain,  for  Petitioner. 

C.  Bevan  Petmau,  Government  Advocate,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by— 

I  bth  March  1918.  Sir   Henry    Rattigan,  C.    I. -This   is    an   application    for 

revision  of  the  order  of  the  District  Magistrate,  Lahore, 
dated  7th  August  1917,  refusing  to  accept  a  declaration  by 
Khwaja  Ahad  Shah  which  <vas  tendered  by  him  to  the  District 
Magistrate  under  section  4  of  Act  XXV  of   1867. 

In  the  grounds  for  revision  it  is  stated  that  on  the  20th 
June  1917  the  petitioner  made  and  subscribed  a  declaration  as 
the  printer  and  publisher  of  the  "  Observer  "  periodical,  Lahore, 
and  that  the  District  Magistrate  acted  in  contravention  of  the 
express  provisions  of  section  6  of  Act  XXV  of  18o7  by  refusing 
to  accept  a  declaration  which  under  that  section  he  was  bound 
to  authenticate  by  his  signature  and  official  seal. 


(1)  (1916)  /  L.  R  WMad.  1164  (/<*.  B.)  (/«  re  Urs,  Annie  Besant), 
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It  is  objected  that  this  Court  has  no  power  to  revise  tho 
said  order  inasmuch  as  it  was  one  passed  by  an  executive  officer 
in  his  executive  capacity.  In  our  opinion  this  objection  must 
prevail  It  cannot  be  said  that  the  District  Magistrate  in 
acting  or  purporting  to  act  under  section  6  of  the  Act  was 
exercising  jurisdiction  as  a  Court,  Criminal  or  Civil,  or  that  his 
proceedings  were  in  any  sense  judicial.  It  may  be  that  under 
section  6  of  the  Act  the  Magistrate  has  no  power  to  refuse  to 
accept  a  declaration  made  and  subscribed  in  the  manner  provid- 
ed by  sections  1  and  B,  but  if  his  proceedings  were  merely 
ministerial  and  not  judicial,  the  fact  that  lie  acted  in  excess 
of  his  jurisdiction  or  that  he  wrongly  lefused  to  exercise  powers 
which  he  was  bound  to  exercise  upon  application  made  to  him, 
would  not  give  this  Court  power  to  interfere  with  his  proceed- 
ings. Our  conclusions  are  supported  by  the  judgments,  deliver- 
ed by  the  learned  Judges  of  the  Madras  High  Court  in  re 
Mrs.  Besant  39  Indian  Law  Jlepnrts  1  164  (1).  We  accoidingly 
hold  that  we  have  no  jurisdiction  to  entertain  this  petition 
which  is  therefore  rejected. 

Revision  Rejected. 

No.  22. 

Before  Hon.  Mr.  Justice  Wilberforce. 

JIA  LAL— PETITIONER, 

Versus 

PHOGO  MAL  AND  OTHERS— RESPONDENTS. 

Criminal  Revision  No.  250  of  1918. 

Criminal  Procedure  Code,  Act  V  of  1898,  section  195—  sanction  to 
prosecute  -whether  successor  to  City  Magistrate  has  jurisdiction  to  grant 
sanction. 

Held,  that  the  Court  of  the  City  Magistrate  is  not  a  permanent  one  with 
a  perpetual  succession  of  Judges  and  consequently  sanction  under  section 
195  of  the  Code  of  Criminal  Procedure  cannot  te  given  by  one  City  Magis- 
trate in  regard  to  an  offence  committed  before  his  predecessor. 

7  P.  R.  (fir.)  1913  (2j,  referred  to. 

Revision  from  the  order  of  T  P.  Ellis,  Esquire,  Sessions  Judge, 
Lahore,  dated  the  llth  February  1918. 

Durga  Das  and  Amin  Chand,  for  Petitioner. 

Duni  Chand,  for  Respondents. 


(1)  1916)  /.  L.  R.  .39  Mad  1161  (F.  B.  (In  re  Mrs.  Annie  Besant). 

(2)  7  P.  R.  [Cr.)  1913  (Muhammad  Ishaq  v.  Mugim-ud-Din). 
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The  judgment  of  the  learned  Judge  was  as  follows  :  — 
22nd  March  1918.  Wilbebfoece,  J.— In  this   case  the   petitioner   applies  for 

revision  of  an  order  of  the  Sessions  Judge  of  Lahore  to  the  effect 
that  the  City  Magistrate  should  record  his  opinion  as  to  whe- 
ther a  prosecution  should  be  sanctioned  under  section  195, 
Criminal  Procedure  Code,  and  should  himself  decide  the  case. 
The  legality  of  this  order  is  questioned  on  the  ground  that  the 
Magistrate,  who  tried  the  case,  out  of  which  the  application  for 
sanction  arises,  has  been  transferred  and  that  under  these 
circumstances  only  the  Court  to  which  he  was  subordinate 
could  grant  the  necessary  sanction.  As  an  authority  for  this 
proposition  7  P.  E.  1913  (1),  is  quoted  The  original  case  was 
tried  by  the  City  Magistrate  and  counsel  for  the  respondents 
argues  that  his  Court  is  a  permanent  one  with  a  perpetual 
succession  of  Judges  and  that  therefore  7  P.  11.  1913  (1), 
does  not  apply  Counsel  for  the  respondents  also  relies 
upon  a  Madras  case  quoted  in  25  P.  R  1B89  (2).  Follow- 
ing however  the  piinciple.  adopted  in  7  P.  li.  1913  (1), 
I  cannot  hold  the  Court  of  the  City  Magistrate  to  be  a  perma- 
nent one  with  a  perpetual  succession  of  Judge's.  The  Court  in 
question  is  only  of  recent  creation  and  is  a  Court  not  known  to 
the  Criminal  Proceduie  Code.  T  therefore  hold  that  only  the 
Sessions  Judge  is  competent  under  the  provisions  of  section  195 
to  grant  the  necessary  sanction. 

Counsel  for  the  respondents  also  referred  to  an  order 
passed  by  Mr.  Coldstream,  the  first  Sessions  Judge,  who  took 
cognizance  of  this  case.  Mr.  Coldstream  passed  an  order  on 
the  14th  Febiuary  19)7,  that  the  matter  wes  one  for  the  City 
Magistrate  to  decide.  This  order  1  hold  to  be  opposed  io  law. 
The  older  in  question  was  not  followed  by  Rai  Bahadur  Lala 
Damodar  Das  who  on  the  31st  October  1917  held  that  the  City 
Magistrate  should  submit  a  rerort  for  final  orders  It  is  true 
thfit  Fai  Bahadur  Lala  Pamodar  Pas  Imd  no  power  it>  reverse 
the  order  of  his  piedecessor  and  that  f<  r  this  reason  his  order- 
is  equally  ultra  vires.  As  however  the  whole  case  is  now  before 
me  on  revision  it  is  not  necessary  io  consider  how  far  the 
parties  aie  bound  by  the  orders  of  Mr.  Coldstream,  or  Rai 
Bahadur  Lala  Damodar  Das. 

1  accept  the  application  for  revision  and  direct  the  Sessions 
Judge  to  decide  whether  sanction  should  be  given  or  not. 

Revision  accepted- 

(1)  IP.  R  (Cr.)  1913  (Muhammad  Jshaq  v.  Muqim-ml-Din). 
{$)  25  P.  Ii.  {Cr.)  1889  (I'hina  Singh  v.  Empress). 
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No.  23. 

Before  Hon.  Mr.  Justice  Chevis. 

RAJ  BAHADUR  AND  OTHERS— (Convicts)— 

APPELLANTS, 

Versus 

THE  CROWN-RESPONDENT. 

Criminal  Appeal  No.  44  of  1918. 

Jurisdiction  (Criminal)  of  Courts  in  British  India  to  try  subjects  o'f  a 
Xatire  State  for  the  offence  of  abetment  of  an  act  of  cheating    committed  by  # 

others  uithin  British  India— Indian  Penal  Code,  sections  71,  372   and  420 — 
selling  a  girl  and  cheating  the  purchaser— whether  different  acts. 

Held,  that  the  Courts  of  British  India  have  no  jurisdiction  to  try  persons 
who  are  not  British  subjects  for  the  offence  of  abetting  in  a  Native  State  an 
act  of  cheating  which  was  actually  committed  by  others  in  British  India. 

10  Bom.  H.  C.  R.  356  (I),  referred  to. 

Held  also,  that  the  selling  of  a  girl  under  false  representations  and  there- 
by cheating  of  the  purchaser  are  not  different  acts  and  persons  cannot  be 
tried  twice  for  the  same  act  even  though  such  act  constitute  an  offence  under 
two  different  sections  of  the  Penal  Code,  i.  e  .sections  372  and  420. 

Appeal  from  the  order  of  Sardar  Sahib  Sardar  Khazan  Singh, 
Magistrate,  \st  class,  with  enhanced  powers  under  section  30  of 
the  Criminal  Procedure  Code,  Hissar,  dated  the  24-th  Cctoher 
1917. 

Hargopal,  for  Appellants. 

C.B  Petman,  Government  advocate,  for  Respondents. 

C.  L.  Gnlati,  for  comrlainant. 

The  judgment  cf  the  learned  Judge  was  as  follows : — 

Chevis,  J  --This  is  a  caBe  which  is  peculiar  in  several   res-    n    .   .     .,  .,,,„ 

2nd  April  1918. 
pects,  eight  persons  have  been  convicted  of   cheating   Biru   Mai 

of  Surtia,  District  Hissar,  by  celling  to  him   a  young    married 

Rajput  giil  as    h    Mahajan    virgin   and  thus  getting  Rs.  4.C00 

from  him.     In  a  separate  trial  the  same  eight    lave    been   con* 

victed  under  section  372  of  selling  the  same  girl    to   Biru    Mai. 

I  have  before  me  an  appeal  of  Suraj    Singh,  one   of   the   eight 

convicts,  in  which  he  appeals  jointly  from  both  the  convictions  ; 

this  appeal  No.  153  of  1918  was  sent  from  jail  to  the   Sessions 

Jndge,  but  has  been    transferred  to  this  Court.     I    have   also 

befoie    me    the   present   appeal,  lodged  by  pleader  on  behalf  of 

all  the  eight  convicts  in  the  section  372   case      Lala    Hargopal 

tells  me    that   this    appeal  does   not  i  elate   to  the    conviction 

under  section  420  ;  I    understand  from  him    that   an  appeal  of 


(1)  (1873)  10  Bom,  B.  C.  R.  356  {Reg.  v.  Pirtai). 
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seven  of  the  convicts  against  the   conviction  under  section  420 
has  been  dismissed  by  the  Sessions  Judge  as  time  barred. 

The  facts  are  stated  in  the  judgment  of  the  learned  Magis- 
trate and  need  not  be  repealed.  That  some  of  the  convicts 
;ame  with  the  girl  from  Indore  and  misrepresenting  her  to  be  a 
Mahajan  virgin  sold  her  as  a  bride  to  Biru  Mai  for  Rs.  4,000 
is  clear  enough.  Others  of  the  convicts  assisted  fiorn  Indore 
by  affirming  to  persons  sent  by  Biru  Mai  to  make  enquiries  that 
the  gii'l  was  really  a  Mahajan  virgin.  But  these  latter  persons, 
viz.,  Bari  Lai,  Unkar  Mahajan  and  Mussammat  Ganga  Bai 
never  left  Indore,  and  granting  that  they  abetted  the  act  of 
cheating  which  was  actually  committed  in  Hissar  the  question 
still  is  whether  any  Court  in  British  India  has  jurisdiction  over 
them.  They  are  not  British  subjects,  and  whatever  offence 
they  committed  was  committed  out  of  British  India  and  I  do  not 
think  that  the  fact  that  the  offence  which  they  abetted  out  of 
British  India  was  committed  by  others  in  British  India  gives 
the  Courts  in  British  India  jurisdiction  In  this  connection 
I  would  refer  to  10  Bom.  H.  0.  R.  356  (1). 

The  above  however  relates  to  three  only  of  the  eight  con- 
victs. But  as  regards  all  the  eight  I  have  this  further  difficulty. 
The  offence  of  cheating  and  the  offence  of  selling  the  girl  seem 
to  me  to  lie  in  exactly  the  same  acts,  and  I  doubt  whether 
after  having  been  convicted  of  one  offence  they  can  be  convicted 
of  the  other.  I  have  carefully  considered  section  71,  Indian 
Penal  Code,  and  it  seem*  to  me  that  it  is  a  case  of  an  offence 
fulling  "  within  two  or  more  separate  definitions  of  any  law  in 
"  force  for  the  time  being  by  which  offences  are  defined  or 
"punished."  The  section  goes  on  to  lay  down  that  in  such  a 
case  the  offender  shall  not  be  punished  with  a  more  severe 
punishment  than  the  Court  which  tiies  him  could  award  for 
any  ooe  of  such  offences.  Offences  under  section  372  are 
punishable  with  a  severer  sentence  than  offences  under  section 
420.  It  would,  I  think,  have  been  perfectly  right  to  frame 
charges  under  both  sections  in  one  and  the  same  trial,  and  to 
■award  a  sentence  not  exceeding  that  allowed  by  section  372. 
But  I  cannot  find  any  authority  for  trying  and  convicting  a 
man  in  two  separate  trials  for  the  same  offence,  even  though 
that  offence  may  be  one  falling  within  two  different  sections 
of  the  Penal  Code.  In  some  cases  a  man  commits  two  different 
offences  by  different  acts,  for  example,  a  man  may  commit  an 
ofience    under  section  457  by  breaking  into  a  house  at  night  in 

(1)  (1873)  10  Bom.  U.  C.  R.  356  (Reg.  v.  Pirtai). 
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order  to  commit  theft-  Having  so  broken  in  be  may  commit  a 
separate  subsequent  offence  by  committing  theft.  But  in  the 
present  case  I  am  unable  to  see  that  the  selling  of  the  girl 
and  the  cheating  of  the  purchaser  are  different  acts.  In  some 
cases  no  doubt  a  sale  is  legally  complete  even  before  the  sale- 
money  has  been  paid  or  the  property  handed  ever,  but  in  such 
a  case  as  the  present  it  seems  clear  that  the  offenders  did  not 
part  with  the  girl  and  never  intended  to  part  with  her  until 
the  price  had  been  paid,  and  had  the  price  not  been  paid  the 
bargain  would  have  been  off,  so  I  am  quite  unable  to  separate 
the  factum  of  the  sale  from  the  factum  of  the  cheating,  and  I 
am  of  opinion  that  the  appellants  should  not  have  been  tried 
twice  for  the  same  act,  even  though  that  act  constitute  an 
offence  under  two  different  sections  of  the  Penal  Code. 

This  is  sufficient  to  dispose  of  the  appeal.  I  may  add  that 
the  learned  pleader  for  the  appellants  has  cited  13  P  B.  1888  (I), 
as  authority  for  the  proposition  that  the  selling  of  a  girl 
to  a  man  who  intends  to  marry  her  is  not  an  offence  falling 
within  the  purview  of  section  372,  Indian  Penal  Code,  even 
though  the  seller  be  aware  of  the  fact  that  the  girl  is  already 
married.  This  is  the  view  which  was  held  by  Plowden,  J,, 
though  Powell  J  doubted.  But  it  is  unnecessary  to  consider 
whether  this  view  is  correct  or  not,  as  I  have  already  held  that 
the  appellants  should  not  have  been  tried  twice  over  for  the 
sanae  act. 

It  remains  to  dispose  of  Suraj  Singh's  appeal  from  the  con- 
viction under  section  420.  *  *         * 

I  hold  the  case  therefore  not  proved  against  Suraj   Singh. 

Appeals  accepted. 


No.  24. 

Before  Hon.  Mr.  Justice  LeRossignol. 
SURAJ  BHAN— PETITIONER, 

Versus 
THE  CROWN— RESPONDENT. 
Criminal  Revision  No.  319  of  1918. 

Criminal  Procedure  Code,  Act  V  0/1898,  sections  337  and  330 -Pard on— 
whether  formal  withdrawal  of  pardon  is  necessary  withdrawal  by  unauthoris- 
ed Magistrate— forfeiture  for  screening  one  out  of  several  accomplices  though 
helping  to  secure  the  conviction  of  the  others. 

Held,  that  under  the  present  Code  of  Criminal  Procedure  of  1898,  section 
339  as  a  preliminary  to  the  trial  of  the  approver  it  is  unnecessary  that  there 


(1)  13  r.  R.  ((Or.)  1888  (Mula  v.  Em\ 
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should  be  any  formal  withdrawal  of  the  pardon  and  therefore  an  objection 
that  the  pardon  has  been  withdrawn  by  an  unauthorised  Magistrate  is  of  no 
avail. 

I.  L.  li.  42  Cal.  756  (1)  and  856  (2),  referred  to. 

Held  also,  that  an  approver  who  has  screened  one  of  his  four  accom- 
plices is  liable  to  have  his  pardon  forfeited  notwithstanding  that  he  helped 
to  secure  the  conviction  of  the  other  three. 

Bevisicn  from  the  order  of  C  F.  Usbome,  Esquire,  District 
Magistrate,  Elissar,  dated  the  3rd  January  1918. 

Beechey  and  Ganpat  Rai,  for  Petitioner. 

C.  Bevau  Petman,  Government  Advocate,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

6th  April  1918.  LeRossignol,  J. — In  June  or  July  1917   it  was  ascertained 

that  a  sum  of  Rs.  53,000  had  been  withdrawn  from  the  Hissar 
Treasury  by  means  of  forged  vouchers  and  the  police  made 
enquiries  into  the  offences  which  were  held  to  fall  under  sec- 
tions 467/ 120  of  the  Indian  Penal  Code  ;  suspicion  fell  upon 
the  petitioner  Suraj  Bhan  in  connection  with  those  frauds 
and  on  the  14th  July  1917  the  District  Magistrate  authorised  ' 
the  tender  to  him  of  a  pardon  on  the  usual  conditions  as  Pet 
forth  in  section  337  of  the  Criminal  Procedure  rode.  The 
tender  was  accepted  by  Suraj  Bhan  and  he  appeared  as  a 
witness  for  the  prosecution  against  his  accomplices,  three  of 
whom  have  been  convicted.  Subsequently  it  was  ascertained  by 
the  police  that  Suraj  Bhan  had  not  made  a  full  and  true  dis- 
closure of  the  whole  circumstances  relative  to  those  offences 
and  tho  District  Magistrate  has  ordered  his  prosecution  in 
accordance  with  tho  provisions  of  section  339  of  the  Code  in 
respect  of  the  frauds. 

He  has  petitioned  this  Court  and  on  his  behalf  it  has  been 
contended  that  though  with  the  sanction  of  this  Court  his  pro- 
secution on  a  charge  of  perjury  might  be  legally  instituted 
the  District  Magistrate  was  not  competent  to  withdraw  the 
pardon  and  to  direct  his  prosecution  on  charges  of  fraud. 

On  behalf  of  the  Crown  it  has  been  retorted  that  the  appli- 
cation by  the  petitioner  is  clearly  premature  ;  that  the  pardon 
has  not  been  withdrawn  ;  and  that  the  question  whether  the 
pardon  has  been  forfeited  is  a  nutter  for  tho  decision  of  the 
Magistrate  who  will  try  the  case. 

In  the  Code  of  1872  the  language  used  suggested  that  the 
proper  procedure  in  a  case  of  this  kind  was  that  the  trial  of  the 

CI)  (1914)  /.  L.  li.  42  Cal.  756  {Emperor  v.Sabar  Akunji). 
(2)  U»14)  /.  L.  R.  42  Cal.  856  (Skashi  Rajbanthi  v.  Emperor). 
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approver  in  respect  of  the  original  charge  should  be  preceded 
by  a  formal  withdrawal  of  the  pardon  and  there  are  authorities 
to  the  effect  that  the  order  of  withdrawal  should  issue  from 
the  Court  which  made  the  tender  of  pardon.  The  present  law, 
however,  is  somewhat  different  and  contains  no  reference  to  a 
withdrawal  of  the  pardon  and  there  are  several  authorities  of 
which  it  is  necessary  to  mention  only  42  Cal ,  pages  756  (1)  and 
856  (2),  for  the  view  that  as  a  preliminary  to  the  trial  of  the 
approver  it  is  unnecessary  that  there  should  be  any  formal 
withdrawal  of  the  pardon,  so  that  in  the  present  case  the 
argument  on  behalf  of  the  petitioner  that  the  pardon  has  been 
withdrawn  by  an  unauthorised  Magistrate  falls  to  the  ground. 

Next  it  is  urged  that  the  strictest  faith  should  be  kept 
with  a  person  who  has  accepted  a  tender  of  pardon,  who  has 
appeared  in  the  witness  box  on  behalf  of  the  prosecution  and 
has  secured  the  conviction  or  helped  to  secure  the  conviction  of 
three  of  his  accomplices.  This  argument  assumes  that  the 
approver  has  fulfilled  completely  the  conditions  on  which  the 
tender  of  pardon  was  made.  It  is  not  sufficient  for  an  approver 
to  help  to  secure  the  conviction  of  three  of  his  accomplices,  if  he 
has  screened  the  fourth  and  it  is  precisely  on  the  ground  that 
the  approver  petitioner  has  screened  one  of  his  accomplices  that 
the  District  Magistrate  has  ordered  his  prosecution.  If  this  is 
a  correct  view  the  approver  has  not  fulfilled  completely  the 
conditions  of  his  pardon,  and  he,  therefore,  has  no  reason  to 
complain  if  that  paidon  is  declared  to  be  forfeited.  The 
question  whether  as  a  fact  he  has  forfeited  his  pardon  is  one 
which  will  have  to  he  determined  by  the  trial  Magistrate  who 
will  have  to  place  tl  at  issue  in  the  forefront  of  the  case. 

Another  objection  raised  is  that  one  of  the  grounds  on 
which  the  District  Magistrate  is  proceeding  against  the  peti- 
tioner is  that  subsequent  to  the  discovery  of  frauds  amounting 
to  Rs.  53,000  it  was  ascertained  that  at  a  still  earlier  date  the 
approver  had  committed  another  fraud  which  was  unknown  to 
the  police  at  the  time  when  the  pardon  was  tendered  to  him. 
The  objection  appears  to  me  to  have  some  force  for  the 
approver  in  order  to  satisfy  the  conditions  of  his  pardon  was 
called  upon  to  rcal<e  a  full  and  true  disclosure  of  the  whole  of 
the  circumstances  v>  ithin  his  knowledge  relative  to  the  offence 
or  offences  which  were  then  being  enquired  into  and  not 
relative  to  offences  which  were  at  that  time  not  being  enquired 

(1)  (1914)  I.  L.R.42  Cal.  756  (Emperor  v.  Sabar  Akunji). 

(2)  (1914)  I.  L.  H.  42  Cal.  856  (Shashi  Rajbanshi  v.  Emperor), 
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nito.  Ou  this  point,  however,  I  prefer  not  to  pass  any  final 
decision  inasmuch  as  this  too  is  a  matter  which  the  trial 
Magistrate  should  decide  and  also  because  the  other  grounds 
for  prosecuting  the  petitioner  are  quite  sufficient  even  if  his 
failure  'o  disclose  the   earlier  offence  be  left  out  of  the  question. 

From  the  foregoing  it  appears  that  the  District  Magis- 
trate's action  was  taken  by  him -in  his  capacity  as  chief  pro- 
secuting agency  of  the  district  and  as  there  is  nothing  illegal 
in  the  same  this  Court  has  no  power  nor  desire  to  interfere. 

The  petition  is  consequently  dismissed. 

Revision  dismissed. 


No  25 

Before  Hon.  Sir  Henry  Rattigan,  Kt,  Chief  Judge,  and 
Hon.  Mr.  Justice  LcRossignol. 

THE  CROWN— APPELLANT, 

Versus 

MUHAMMAD  SHAFT—  (Accused)-RESPONDENT. 

Criminal  Appeal  No.  059  of  191V. 

Appeal  against  nv  acquittal— principles  which  should  guide  the  Court 
uhen  dealing  with  such  an  appeal. 

Held,  that  the  principles  which  should  guide  the  Court  when  deal- 
ing with  an  appeal  against  a  verdict  of  acquittal  passed  by  a  Sessions 
Judge  in  concurrence  with  the  opinion  of  the  assessors  are  those  laid 
down  in  7  P.  R.  (Cr.)  1904  (l),  per  Chatterji,  J.  viz.  "  The  finding 
of  fact  of  a  Court,  which  has  the  evidence  before  itself,  is  ordinarily 
entitled  to  great  weight  and  should  be  set  aside  by  the  Court  of 
Appeal  only  when  the  indications  of  mistake  are  clear,  and  this  is  specially 
true  in  cases  where  the  finding  is  in  favour  of  the  accused's  innocence.  If  in 
such  a  case  the  evidence  is  all  oral  and  its  credibility  is  a  mere  matter  of 
opinion  without  involving  other  considerations  the  opinion  of  the  Court  which 
heard  the  witnesses  must  be  treated  as  almost  conclusive.  Again,  if  the  evi- 
dence is  such  that  opinions  may  reasonably  vary  as  to  its  worth  the  Court  of 
Appeal  will  hardly  adopt  the  view  adverse  to  the  accused  and  bolicve  the 
evidence  as  to  his  guilt,  which  the  lower  court  has  disbelieved,  and  take  upon 
itself  to  set  aside  the  verdict  of  acquittal.  The  indications  must  bo  obvious, 
or  the  evidence  too  strong  to  be  rejected  before  the  Court  will  interfere." 

(1)  7  P.  E.  (Cr.)  1901  (King- Emperor  v.  Chattar  Singh). 
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Appeal  from  the  order  of  Major  R.  W.  E.  Knollys,  Sessions  Judge 
of  Delhi  Province,  dated  the  6th  of  September  1917  . 

C.  Bevan  Petman,  Government  Advocate,  for  Appellant. 

Mubainmad  Shafi  aud  Abdur  Rashid,  for  Respondent. 

Tbe  judgment  of  tbe  Court  was  delivered  by — 

Sir  Henuy  Rattigan,  0.  J.—  *  *****  8th  April  1918. 
**********  Mr.  Petman  argued 
tbe  case  for  tbe  Crown  at  great  length  and  contended  tbat  the 
Sessions  Judge  bad  discarded  tbe  evidence  of  the  eye-witnesses 
for  no  sound  reasou  and  tbat  be  bad  been  misled  by  the  erroneous 
opinion  expressed  by  Dr.  Moore  with  reference  to  the  questions 
(1)  whether  the  weapon  exhibit  P- 1  could  have  caused  the 
injuries  described  in  the  post  mortem  report  aud  (2)  whether  it 
was  possible  for  thu  deceased  to  remain  seated  ou  tbe  stool 
after  be  had  received  the  injuries  to  tbe  head.  We  have  given 
tbe  arguments  of  tbe  learned  Government  Advocate  and  tbe 
evidence  on  the  record  our  best  consideration,  but  we  are  not 
satisfied  that  this  is  one  of  those  exceptional  cases  in  which 
a  High  Court  is  justified  in  interfering  with  a  verdict  of 
acquittal  passed  by  a  Sessions  Judge  iu  concurrence  with 
the  opinion  of  the  assessors  who  beard  tbe  case.  The 
lending  authority  in  this  Court  on  the  subject  of  appeals  from 
acquittals  is  No.  7  P.  R.  1901  (CriminalJ  (I)  and  in  his  judg- 
ment in  that  case  Chatterji  J.  has  clearly  laid  down  the  princi- 
ples which  should  guide  the  Court  when  dealing  with  such 
appeals.     At  page  23  of  the  judgment  he  observes  :  — 

"  The  findings  of  fact  of  a  Court,  which  has  the  evidence 
before  itself,  is  ordinarily  entitled  to  great  weight  and  should 
be  set  aside  by  the  Court  of  Appeal  only  when  tbe  indications 
of  mistake  are  clear,  and  this  is  specially  true  in  cases  where 
the  findiDg  is  in  favour  of  tbe  accused's  innocence.  If  in  such 
a  case  the  evidence  is  all  oral  and  its  credibility  is  a  mere 
matter  of  opinion  without  involving  other  considerations,  tbe 
opinion  of  tbe  Court  which  heard  the  witnesses  must  be  treated 
as  almost  conclusive.  Again,  if  the  evidence  is  such  that 
opinions  may  reasonably  vary  as  to  its  worth,  the  Court  of 
Appeal  will  hardly  adopt  the  view  adverse  to  the  accused  and 
believe  the  evidence  as  to  his  guilt,  which  the  lower  Court   has 


(1)  7  l\  R.  (CV.)  190&(King  Emperor  v.  Chatlar  Singh). 
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disbelieved,  and  take  upon  itself  to  set  aside  the  verdict  of 
acquittal.  The  indications  of  mistake  must  be  obvious,  or  the 
evidence  too  strong  to  be  rejected,  before  the  Court  will  inter- 
fere." 

In  the  present  ease  it  is  impossible  to  say  that  there  are 
clear  indications  of  mistake  on  the  part  of  the  Court  or  that 
the  case  is  so  entirely  free  from  all  difficulties  that  the  guilt  of 
the  accused  should  have  been  held  tc  be  established.  There  is, 
in  tte  first  place,  the  extraordinary  inadequacy  of  tlie  motive 
alleged  by  the  prosecution  for  the  murder.  In  the  second  place, 
there  is  the  curious  and  unexplained  oniusion  from  the  report 
of  the  names  of  the  alleged  eye-witnesses  other  than  Lila,  and 
in  the  case  of  Choti  this  omission  is  especially  incomprehen- 
sible. Then  again,  it  is  difficult  to  understand  how  the  in- 
juries on  the  face  as  described  in  the  post  mortem  report  could 
possibly  have  been  inflicted  by  an  assailant  who  was  standing 
behind  the  back  of  his  victim,  and  upon  this  point  the  four 
eye-witnesses  are  unanimous  that  all  the  blows  on  the  head 
were  given  from  behind,  except  the  last  blow  which  was  de- 
livered 011  the  face  after  the  victim's  head  had  been  pulled  back 
by  the  assailant  Then  again,  Lila  (/J.  W.  3;  stated  in  answer 
to  questions  put  to  him  by  the  assessors,  that  after  the  arrival 
of  the  police  and  the  closure  of  the  exits  from  the  Mandi,  the 
police  began  to  make  enquiries  as  to  who  had  committed  the 
assault  and  that  they  were  not  looking  af  that  time  for 
Muhammad  Shaft  the  accused.  Further,  there  is  the  un- 
explained absence  of  evidence  of  persons  of  respectability, 
many  of  whom  must  have  been  present  and  seen  the  occur- 
rence if  it  took  place  in  the  manner  alleged  fey  the  prosecution,  * 
and  finally  we  have  the  improbability  that  a  person  who  had 
committed  a  brutal  outrage  of  this  kind  upon  a  respectable 
citizen  in  the  open  bazar  aud  in  the  presence  of  a  large  crowd 
of  people,  would  have  been  allowed  to  escape  without  any 
attempt  being  made  to  seize  him.  Such  are  some  of  the  diffi- 
culties of  the  case  and  iu  dealing  with  them  our  perplexities 
are  not  relieved  when  we  find  that  the  police  diaries  which 
record  the  results  of  the  investigation  of  the  11th  and  12th  of 
August  were  not  despatched  from  the  thana  till  the  13th  of 
August  and  were  not  received  at  the  Sadr  Police  Station 
(situated  in  the  neighbourhood)  till  the  15th  of  August. 
Taking  then  all  the  facts  into  consideration  aud  having  legard 
to  the  principles  which  should  guide  us  in  cases  of  the  kind 
tiovy  befoiu  un,  we  cannot  agree  that  a  sufficiently   stioLg    ca&e 
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lias   been  established   to   justify   our  setting  aside  tlie  order  of 
acquittal  passed  by  the  Sessions  Judge. 

We  accordingly  reject  the  appeal  and  direct  that   the   res- 
pondent Muhammad  Shafi  be  set  at  liberty. 

[The  remainder  of  the  judgment  is  not  required  for  the  purposes  of  this 
report— Ed.J 


No.  26. 

Before  Hon.  Sir  Henry  Rattigan,  Kt,  Chief  Judge, 
and  Hon.  Mr.  Justice  LeRossignol. 
BAHADUR  SINGH  AND  RAM  SINGH- 
SURETIES— PETITIONERS, 

Versus 

THE  CROWN-RESPONDENT. 

Criminal  Revision  No.  1636  of  1917, 

Criminal  Procedure  Code,  Act  V  of  1898,  section  514  and  schedule  V, 
form  XI— security  bond  for  good  behaviour  whether  liable  to  forfeiture  against 
the  sureties  where  principal  has  been  convicted  of  an  offence  in  a  Native  State. 

The  Petitioners  in  this  case  were  sureties  for  ^he  good  behaviour  of  one 
S.  S.  and  executed  the  surety  bond  prescribed  in  form  XI,  schedule  V  of  the 
Code  of  Criminal  Procedure,  binding  themselves  as  sureties  for  S,  S.  "  that 
"  he  will  be  of  good  behaviour  to  His  Majesty  the  KiDg-Emperor  of  India 
"and  to  all  his  subjects  during  the  said  term,  etc."  S.  S.  was  convicted  by  a 
Court  of  the  Kapurthala  State  of  an  offence  under  section  457  of  the  Penal 
Code. 

Held,  that  by  transgressing  the  laws  of  the  Kapurthala  State  S.  S.  did 
not  make  any  default  in  his  undertaking  to  be  of  good  behaviour  to  His 
-Majesty  the  King-Emperor  and    his  subjects  and  that  the    sureties  were 
consequently  not  liable  to  have  their  bond  forfeited. 

20  P.  R.  (Cr.)  1878  (1),  37  P.  R.  (Cr.)  1881  (2)  and  30  P.  R.  (Cr.)  1889, 
(3),  referred  to. 

Revision  from  the  order  of  C  M.  King,  Esquire,  District 
Magistrate,  Amritsar,  dated  the  31st  August  1916. 

Nemo,  for  Petitioners. 

Herbert,  A&sistant  Legal  Remembrancer,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Sib  Henry  Rattigan,  C  J.— On  the  1st  of  June   1914  one    \2th  April  191S. 
Sorain  Singh  as  principal,  and  Ram  Singh  and  Bahadur  Singh 
as  sureties,   executed  a  bond  for  Rs.   2,000  under  section    121 

(1)  20  P.  R.  (Cr.)  1878  (Mussammat  Kishen  Kour  v.  Crown) 

(2)  37  P.  R  [Cr.)  1881  (Empress  v.  Sawabji) 
(3;  30  P.  R.  {Cr.)  1889  (Roda  v.  Evipress). 
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Criminal  Procedure  Code,  for  the  good  behaviour  of  the  said 
Sorain  Singh  for  the  period  of  one  year.  On  the  10th  of 
April  1915  Sorain  Singh  was  convicted  by  a  Court  of  the 
Kapurthala  State  of  au  offence  under  section  457,  Indian  Penal 
Code,  and  as  a  result  the  said  sureties  were  called  upon  to  show 
cause  wby  the  security  furnished  by  them  should  not  be  forfeit- 
ed. After  hearing  the  sureties,  the  Magistrate  of  the  first 
class  directed  that  the  whole  amount  of  Rs.  2,000  furnished  by 
the  sureties  should  be  forfeited  whereupon  they  appealed  to  the 
District  Magistrate  of  Amritsar,  who  by  his  order  of  3 1st  of 
August  1916  overruled  their  contention  on  the  legal  points 
urged  by  them  but  directed  that  the  case  should  be  returned 
to  the  Magistrate  in  order  that  further  enquiries  might  be  made 
as  to  whether  Sorain  Singh  actually  committed  an  offence  in 
the  Kapurthala  State,  the  District  Magistrate  being  of  opinion 
that  the  evidence  on  the  record  on  this  point  was  defective. 
The  sureties  thereupon  applied  to  this  Court  to  revise  the 
order  of  the  District  Magistrate  on  the  ground  that  in  any 
event  their  bond  could  not  be  forfeited,  inasmuch  us  they  had 
bound  themselves  to  ensure  the  good  behaviour  of  Sorain  Singh 
only  towards  "  His  Majesty  and  all  His  Majesty's  subjects  " 
and  not  towards  the  subjects  of  a  Native  State. 

The  bond  executed  by  Sorain  Singh  and  the  petitioners 
was  in  the  form  prescribed  by  schedule  5,  form  XI,  of  the 
Criminal  Procedure  Code,  and  so  far  as  the  sureties  are 
concerned,  runs  as  follows  : — 

"  We  do  hereby  declare  ourselves  sureties  for  the  above 
named  Sorain  Singh  that  he  will  be  of  good  behaviour  to  His 
Maiesty  the  King-Emperor  of  India,  and  to  all  His  subjects 
during  the  said  term,  and,  incase  oi  his  making  default  therein, 
we  bind  ourselves,  jointly  and  severally,  to  forfeit  to  His 
Majesty  the  sum  of  rupees  2,000." 

A  penal  bond,  such  as  this,  must  be  construed  literally  and 
strictly,  and  consequently  the  only  question  before  us  is  whether 
by  committing  an  offence  in  the  Kapuithala  State  Sorain 
Singh  made  default  in  his  undertaking  to  be  of  good  behaviour 
towards  His  Majesty  or  His  Majesty's  subjects.  The  subjects 
of  the  ruler  of  an  independent  Native  State  are  not  the  subjects 
of  His  Majesty  the  King-Emperor,  (see  P.  B.  20  of  1878,  Crimi- 
nal (1),  37  of  1881,  Criminal  (2),  and  30  of  1889,  Criminal  (3),  ) 


(1)  20  P.  R,  (Cr.)  1878  {Muisammat  Kishcn  Kour  v.  Croum)% 

(2)  37  P.  R.  (Cr.)  1881  USmpresa  v.  Nawbji  , 

(3)  3U  P,  li.  (Cr.)  1889  {Rod a  v.  Enprest), 
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nor  by  transgressing  the  laws  of  the  Kapurthala  State, 
did  Sorain  Singh  make  any  default  in  his  undertaking  to  be  of 
good  behaviour  towards  His  Majesty. 

In  the  circumstances  we  must  accept  the  petition  and  set 
aside  the  orders  of  the  Magistrate  and  the  District  Magistrate. 
"We  are  informed  that  each  of  the  sureties  has  paid  up  Rs.  250 
out  of  the  amount  due  from  him  and  if  this  is  the  case  the 
money  should  be  refunded. 

Revision  accepted. 

No.  27. 

Before  Hon.  Mr.  Justice  Scott-Smith. 

THE  CROWN, 

Versus 

SOHAN  SINGH— ACCUSED. 

Criminal  Revision  No.  293  of  1918. 

Motor  Vehicles  Act,  VIII  of  1914— rules  10  and  17— whether  owner 
of  motor  car  is  liable  to  fine  when,  in  his  absence,  his  servant  drove  the  car 
without  lights. 

Held,  that  rules  10  and  17  of  the  rules  under  the  Motor  Vehicles  Act 
apply  only  to  the  driver  or  to  a  person  using  the  car  at  the  time  and  an  absent 
owner  cannot  therefore  be  fined  because  his  servant  drove  his  motor  car 
without  lights  after  lighting  up  time. 

Case  reported  by  Major  J.  Frizelle,  Sessions  Judge,  Raicalpindi, 
with  Ms  No.  169  of  the  25/7*  February  1917. 
Nemo,  for  Crown. 

Bakhshi  Gokal  Chand,  for  Accused. 
The  facts  of  this  case  are  as  follows  : — 

Sardar  Sohan  Singh  of  Rawalpindi  has  been  convicted  of 
offences  under  rules  10  and  17  of  the  Punjab  Motor  Vehicle 
rules  of  1915  made  under  Act  VIII  of  1914  (Motor  Vehicles 
Act)  and  sentenced  to  pay  fine  of  Rs.  5.  He  is  the  owner  of  a 
motor  car  registered  as  No.  1076  and  it  was  alleged  that  this 
car  was  driven  on  the  8th  June  la^-t  in  contravention  of  the 
rules  10  and  17  referred  to.  The  driver  of  the  car  was  at  the 
time  a  servant  employed  by  Sardar  Sohan  Singh,  but  as  he  had 
left  Sardar  Sohan  Singh's  service  and  could  not  be  found, 
proceedings  were  taken  against  Sardar  Sohan  Singh  himself. 
It  was  urged  before  the  Cantonment  Magistrate  that  the  driver 
and  not  the  owner  of  the  car  was  punishable  bat  the  Canton- 
ment Magistrate  held  that  it  was  a   well  recognized  principle  of 
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law  that  the   master  was  responsible  for  the    wrongful  acts  of 
his  servant  and  convicted  Sardar  Sohan  Singh  accordingly. 

The  accused,  on  conviction  by  Mr.  H.  B.  Anderson, 
Cantonment  Magistrate,  exercising  the  powers  of  a  Magistrate 
of  the  1st  class,  in  tbe  Rawalpindi  District,  was  sentenced,  by 
order  dated  27th  August  1917,  under  rules  10  and  17  of  the 
rules  made  in  1915  under  the  Motor  Vehicles  Act,  VIII  of  1914, 
to  pay  a  fine  of  Rs.  5. 

The  proceedings  are  forwarded  for  revision  on  the  folloiving 
grounds : — ■ 

Petitioner  was  not  in  the  car  himself  at  the  time  the 
offence  is  said  to  have  been  committed  and  I  fail  to  understand 
how  he  can  be  held  to  be  criminally  responsible  for  the  act  of 
his  servant  in  driving  the  car  in  contravention  of  the  rules.  It 
is  not,  as  the  Magistrate  says,  a  well  recognised  principle  of 
law  that  the  master  is  responsible  for  the  wrongful  acts  of  his 
servants.  It  is  true  that  so  far  as  civil  liability  goes  it  is  a 
recognised  principle  that  the  master  is  liable  for  all  tortuous 
acts  of  his  servant  done  in  the  course  of  his  employment  and 
for  the  master's  benefit,  but  as  regards  criminal  liability  the 
principle  is  that  he  only  is  criminally  punishable  who  imme- 
diately does  the  act  or  permits  it  to  be  done.  There  are  certain 
exceptions  to  this  principle  but  the  offence  of  which  the 
petitioner  has  been  convicted  is  certainly  not  one.  The  owner 
of  the  car,  as  has  been  said,  was  not  in  the  car  at  the  time  the 
offence  was  committed  and  there  is  no  evidence  to  show  that  he 
#  permitted  the  wrongful  act  complained  of  to  be  done. 

It  is  to  be  noted  also  that  the  date  on  which  the  offence 
was  committed  is  entered  in  the  extract  from  the  Cantonment 
Magistrate's  Summary  Register  as  the  8th  June  1917  whereas 
the  complaint  (vide  letter  No.  1604-2-5,  dated  the  19th  May, 
from  the  Brigade  Major,  Rawalpindi,  to  the  Cantonment 
Magistrate,  Rawalpindi)  shows  that  the  offence  was  committed 
on  the  J 7th  May  19 1 7. 

I  am  of  opinion  that  the  petitioner  has  been  wrongly 
convicfed  and  sentenced  and  I  would  recommend  that  the 
sentence  and  conviction  be  set  aside  as  illegal,  and  the  fine  if 
paid,  be  refunded. 


The  order  of  the  Court  was  delivered  by  — 
\2th  Avril  1918  Scott-Smith,  J. — Petitioner   has  bnen  fined  because   in  his 

absence  his  servant  drove  his  motor  car  without  lights  after 
lighting-up  time. 
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As  atated  by  the  learned  Sessions  Judge  the  owner  of  the 
car  has  in  these  circumstauces  committed  no  crimiual  offence. 

Rules  10  and  17  obviously  only  apply  to  the  driver  or  to  a 
person  usikg  the  car  t»t  the  time  it  is  being  driven,  and  not  to 
an  abstnt  owner.  The  conviction  of  petitioner  ii  hereby  set 
aside  and  the  fine,  if  paid,  will  be  refunded. 

Revision  accepted. 


No  28. 

Before  Hon.  Sir  Henry  Rattigan,  Kt.,  Chief  Judge  and 

Hon,  Mr.  Justice  LcRossignol. 

THE  CROWN- APPELLANT, 

Verms 

JAGAT  RAM— RESPONDENT, 

Crimiual  Appeal  No.  863  of  1917. 

Indian  Penal  Code,  section  id'i— perjury— deposition  before  a  Cicil  Court 
not  expressly  uoied  as  hating  been  read  oat  to  the  acpontnt—Citil  Procedure 
Code,  Act  V  of  li>JS,  order  Id,  rule  5  -presumption  that  it  was  read  out  — 
Indian  Evidence  Act,  I  of  1672,  section  80. 

Held,  that  an  accused  person  may  be  convicted  of  the  offence  of  ha  zing 
given  false  evidence  before  a  Civil  Court  notwithstanding  that  the  Court  has 
made  no  note  in  writing  to  the  effect  taat  the  evideaee  has  been  read  out  to 
the  deponent. 

In  the  absence  of  evidence  that  the  deposition  was  not  read  out  the 
Magistrate  ought  to  assume  that  the  Judge  of  the  Civil  Court  complied  with 
the  provisions  of  order  18,  rule  5  of  the  Code  of  Civil  Procedure  {riiU- 
section  80  of  the  Evidence  Act;. 

42  P.  R.  {Cr.)  1917  (1),  diilered  from  in  this  respect. 

Appeal  from  the  order  of  Khan  Faiz  Muhammad  Khan, 
Magistrate,  1st  Class,  Ottrdaspur,  dated  the  30th  April  1917. 

ilui  Ohaud,  Public  Prosecutor,  for  Appellant. 
Dalrympie  aud  Han  Lai  Bahl,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by  : — 

Sir  Hijnb?  Rattigan,  0,  J.— The  respondent  in  thi*  case,  ]$ihA pril  19J8. 
Jagat  Ram,  and  the  respondent  in  Criminal  Appeal  No.  601 
of  19 1 7,  Mahaut  Kaul  Das,  were  tried  before  Khan  Faia 
Muhammad  Khan,  Extra  Assistant  Commissioner,  Magistrate 
of  tue  1st  wkss,  upon  charges  under  section  iy3,  Indian  Penal 
Code,  of  having  given  false  eviueuce  m  a  judicial  proceeding 
before  the  Subordinate   Judge    of   Uuruaspur   in    the  case   of 

(1)  12  P.  Ii.  ^Cr.)  191?  Tartar  Singh  v.  Crown). 
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"  J  gut  Ram  rersits  Mangal  Das "  The  alleged  false  state- 
ment*  made  by  the  two  respondents  respectively,  as  recorded 
by  the  Subordinate  Judge,  were  daly  set  fotth  in  the  charges 
against  them,  and  they  both  stated,  when  examined  by  the 
Magistrate  who  tried  these  cases,  that  the  statements  as*  re- 
corded by  tl  e  Subordinate  Judge  were  true.  The  Magistrate 
at  the  conelus  on  of  the  trials  (tor  eaeh  respondent  ^was  tried 
sepa  atfly)  found  that  in  point  of  fact  the  said  statements 
were  false  to  the  knowledge  of  the  reap  mdents  and  that  they 
had  both  delibe>at<  ly  and  dishonestly  perjured  themselves  in 
the  Court  of  »he  Subordinate  Judge.  In  view,  however,  of 
the  decision  of  a  Single  Judge  of  this  Court  reported  as 
li  F  ti  1917,  Criminal  (1),  ha  held  that  it  was  impossible  to 
convict  the  responds- ts,  inasmuch  as  the  record  of  the  deposi- 
tion of  each  of  them  in  the  Subordinate  Judge's  Court  did  not 
have  appended  to  it  "the  usual  note  '  that  the 'depositions 
bud  been  read  over  to  the  respondents  and  admi'ted  by  them 
to  be  correct.  He  felt  compelled  therefore  to  acquit  them  on 
the  technical  ground,  set  fotth  in  the  judgment  of  this  Court 
above  referred  to,  that  there  can  be  no  conviction  based  on  "  a 
false  statement  which  is  Dot  made  and  recorded  with  all  for- 
malities in  the  manner  required  by  law." 

Prom  this  order  of  a<quittil    the   Local   Government  has 
preferred  an   appeal    under   section   -417,   Criminal    Procedure 
Coi.e,  and  we   have  heard   Mr.    Mul   Chand  on  behalf   of  the 
Crown   and   Mr.  Dalrymple  on  behalf  of   the    respondents.     In 
our  opinion  the   Magistrate    was  in  error  in   holding  that  in 
the  absence  of  "  a  definite  note  "  on   the   Subordinate  Judge's 
record,  it   was  impossible  for    him  to  say    that    the    state- 
ments  were  in  fact  read  over  to   the   accused  persons  when 
they   gave   evidence  as   witnesses   in   the   Civil    suit.     There 
is  no  provsion  of  law  that  a  Judge    who   records   the  evidence 
of  a  witness  in  cases  to  which  order  XVIII,  inle  5  of  the   Civil 
Procedure   Code   applies  shall   appeud  a  note  to  the  effect  that 
the   evidence   of   the   witness,  when   eompleted,  has  been  duly 
read  out  to  him      As  a  matter  of  practice,  and  a-  a  v<-ry  whole- 
some   rule     such    notes    are   frequently   appended,  but  it  is  not 
ohli^Htoiy  on  tliR  Courts  in  Civil  cases  to  make  a    note  to    that 
effect      A.Ouordingly  in  every  such  case   it  should    be    presumed 
under  section  8  •  of  Hie  Indian  Evidence    Act,  that    the    state- 
ment   whs    iluly     xkeu,     or    in     other    woids,      was    taken    in 
accordance    with    the    p  ov  sious    of   sectiou  18 -i   of    the    Civil 


(ly  12  P.  ti.  \£r.  1917  {Kartar  Sinjh  v.  Crown). 
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Procedure  Code.  This  is,  of  course,  merely  a  presumption  and 
can  be  rebutted  by  evidence  that  the  deposition  in  question 
wan  not  duly  taken  but  in  the  !ib*enoe  of  such  evidence;  the 
Court  is  bound  to  p-e^ume  that  the  provisions  of  the  law  as 
to  the  reading  over  of  the  evidence  in  the  presence  of  the 
Judge  and  of  the  witness  were  duly  complied  with.  Upon 
this  point  we  must,. with  every  respeot,  differ  from  the  learned 
Judge  who  decided  the  authority  rvlied  upon  by  the  Magistrate. 

In  the  present  case  there  is  no  evidence  that  the  deposi- 
tions were  not  read  over  to  the  witnesses,  and  the  Magistrate 
ought  therefore  to  have  assumed  that  the  Subordinate  Judge 
complied  with  the  provisions  of  order  XVIII,  rule  5  of  the 
Civil  Procedure  Code  Upon  these  facts  it  is  unnecessary  for 
us  to  discuss  the  question  whether  a  locus  penitentiee  should 
be  allowed  to  a  person  who  has  made  a  false  statement  in 
Court  and  the  Court  rns  omitted  ti  comply  with  the  provisions 
of  order  XVIII,  rule  5  of  the  Code  But  whether  it.  is  to  be 
allowed  or  not,  we  cannot  but  thiuk  that  such  indulgence  is 
excessive  in  a  case  where  the  person  in  question  when  subse- 
quently tried  for  perjnry,  adheres  to  his  former  statement, 
admits  it  was  oorrectly  recorded  and  asserts  that  it  is  true. 

For  the  reasons  given  we  accept  the  appeal  and  setting 
aside  the  order  of  acquittal  we  di-eot  the  Magistrate  to  proceed 
to  judgment  in  accordance  with  law. 

Appeal  accepted. 


No.  29. 

Before  Hon.  Mr.  Justice  Chevis. 

LABHU  RAM— (Accused)— PETITIONER, 

Versus 

NAND  RAM— (Complainant)— RES PONDENT. 

Criminal  Revision  No.  176  of  19  i  8. 

Criminal  Procedure  Code,  Act  V  of 1898,  section  195  (7)  (a)- sanction  for 
prosecution  refused  by  Mwisifl  and  granted  by  District  Judge— subordination 
of  Courts. 

Held,  that  &9  certain  appeals  from  a  MmmS's  decrees  lie  to  the  1st  Class 
Subordinate  Judge,  it  waa  the  latter  and  not  the  Ui.-trict  Judge;  who  could 
g  ant  sanction  to  prosecute  which  the  MunsiS  had  relused,  vide  section  195 
(7)  (a;  of  the  Code  of  Criminal  Proce  ure. 

16  P.  ft.  (Cr.)  1898  tl)  and  29  Indian  Cases  71,  (2),  referred  to. 

(1)  16  P.  R.  iCr.)  1898  {Bure  Khan  v.  Queen  Empress). 

{2)  (1915)  29  Indian  Casw  71  {Boddu  Hamayya  v.  Chitturi  8urayya). 
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Revision  from  the  order  of  F.  W.  Kennaway,  Esquire,  Session* 
Judge,  Hoshiarpur  and  Kangra,  dated  the  22nd  December  1917. 

Fakir  Chand,  for  Petitioner. 

Respondent,  in  person. 

The  judgment  of  the  learned  judge  was  a»  follow*  :— 

\9th  April  1918.  Chivis,  J.— The  Mnnsiff  hating  refused  sanction  to  pro- 

secute Nand  Ram  applied  to  the  District  Judge  who  granted 
leave  to  prosecute  Labhu  Ram  and  Salig  Ham.  Labhu  Ram 
applies  to  this  Court  for  revision. 

Under  seotion  39  (4)  of  the  Panjab  Courts  Act,  and 
Chief  Court  Notification  1424  0.,  dated  the  20th  July  1914, 
certain  appeals  from  MunsiftY  decrees  lie  to  the  1st  Class 
Subordinate  Judge. 

Section  195  (7)  (a),  Criminal  Procedure  Code,  lays  down 
that  where  appeals  lie  to  more  than  one  Court  tho  Appellate 
Court  of  inferior  jurisdiotiou  is  the  Court  to  which  the  lower 
Court  is  deemed  to  be  subordinate  for  purposes  of  the  sectioa. 
So  the  District  Judge  bad  no  jurisdiction;  Naud  Ram  should 
have  appealed  to  the  1st  OKss  Su>orJiii»te  Judge.  If  auy 
authority  be  needu  i,  reference  may  be  made  to  16  P.  R.t 
98(1)  and  29/.  0.  7 1  (i). 

I  revoke  the  District  Judge's  order  granting  sanction  for 
the  prosecution  of  Labhu  Ram  and  Salig  Ram  as  having  been 
pasted  without  jurisdiction 

Revision  accepted. 


(1)  16  P.  R.  (Cr.)  1898  i  Burc  Khan  v.  Queen-Empress). 

(2)  (1915>  29  Indian  Cases  71  (Boddu  Ramayya  v.Chitturi  Sumyya). 
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No.  30. 

Before  Hon.  Mr.  Justice.  CJtev is  and  Hon.  Mr.  Justice 
Martin  eau. 

RAMZAN— APPELLANT, 

Versus 
THE  CROWN— RESPONDENT. 
Criminal  Appeal  No.* 225  of  1918. 
Indian  Penal  Code,  section  Si— unsoundness  of  mind. 
Held  that  under  section  84,  Penal  Code,  a  person  is  exempt  from  criminal 
liability  only  if,  by  reason  of  unsoundness  of  mind,  he  is  incapable  of  knowing 
the  nature  of  the  act  done  by  him  or  that  he  is  doing  what    is  either  wrong 
or  contrary  to  law.    It  must  be  shewn  that  the  cognitive  faculties   of  the 
person  had  been  impaired  by  the  unsoundness  of  his  mind, 

I.  L.  R.  23  Cal.  604  (1),  referred  to. 
Appeal  from  the  order  of  J.  A.  Boss,  Nsquire,  Sessions  Judge, 
Dera  Ghazi  Khan,  dated  the  17 th  day  of  December  1917. 

The  judgment  of  the  Court  was  delivered  by — 

Martinea.U,  J. — Ramzan  has  been  convicted  of  the  murder  30^/4,  May  1918 
of  his  wife,  Mussammat  Zohran,  and  sentenced  to  trans- 
portation for  life.  He  appeals.  It  is  admitted  that  Ramzan 
killed  his  wife,  inflicting  six  wounds  with  an  axe.  It  appears 
that  a  neighbour  named  Gullu  heard  cries  corning  from 
Ramzan's  house  and  on  looking  through  a  window  saw 
Ramzan  striking  his  wife  with  an  axe.  Information  was 
sent  to  the  Zaildar  who  came  to  the  spot  aud  had  the 
injured  woman  and  the  appellant  sent  to  Kot  Mithan,  where 
Mussammat  Zohran  died  the  next  day  from  the  injuries 
she  had  received.  Before  her  death  her  statement  was 
recorded,  in  which  she  said  that  she  had  been  massaging 
her  husband's  head,  that  she  then  spread  his  bedding  for 
him,  that  she  put  a  cooking  pot  on  the  fire,  and  that  she 
was  talking  to  her  husband  when  he  suddenly  attacked  her 
with  an  axe  which  was  lying  by  him.  She  said  that  he 
had  done  this  in  a  fit  of  insanity.  The  evidence  of  the 
Assistant  Surgeon  shows  that  the  appellant  exhibited  no 
signs  of  insanity  during  the  time  in  which  he  was  kept 
under  observation  iu  the  jail.  There  is,  however,  proof  that 
he  had  been  suffering  from  melancholia  for  four  or  five 
years,   that  he   had   been    under  the  treatment    of    a    Hakim 


(1)  (1896)  /.  L.  R.  23  Cal.  604  (Queen  Empress  v.  Kader  Nasyer  Shah). 
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named  Muhammad  Alam  and  got  well,  that  he  had  a  fresh 
attack  two  or  three  mouths  before  the  occurrence  and  again 
went  to  Muhammad  Alam  for  treatment  and  that  he  returned 
home  about  three  days  before  the  occurrence-  Ramzan  appears 
to  have  been  on  good  terms  with  his  wife  and  appears  to 
have  killed  her  under  a  sudden  homicidal  impulse  without 
any  sane  motive. 

Dealing   with   the  question   of   law  the  learned  Sessions 
Judge  has   held   that  the   existence   of   such  an  impulse  will 
not  suffice  to  absolve   the   appellant   from    criminal  liability, 
and   that   section  84,    Indian    Penal    Code,    will    not  apply  to 
the   case   unless    it   is   shown   that   the    appellant's   cognitive 
faculties   had   been  impaired    by    the  unsoundness  of  his  mind. 
This   is   a   correct    view   of   law    and  is  supported  by  I.  L.  R. 
XXIII  Cal.    60i    (1)  to  which    the  lower  Court  has  referred. 
Under   section   84,    Indian   Penal   Code,  a   person   is    exempt 
from   criminal     liability     otdy   if    by   reason   of   unsoundness 
of  mind  he  is  incapable  of  knowing  the  ua'ure  of  the   act    done 
by  him  or  that  he  is  doing    what   is    either   wrong  or  contrary 
to  law.     In  the  present  cise  as  the  learned  Sessions  Judge    has 
pointed  out,  there   is    no    evidence    to    show  that  Ramzan  was 
subject  to  auy  delusions,  or  that  when  he  attacked  his   wife  he 
was  ignorant   of   the    nature  of  his  act  or  did  not  know  that  he 
was  doing    what   was   wrong.      On    the   contrary   it   appears 
that   after   the    commission   of    the    crime     he    asked    pardon 
for    what  he   had    done.     The  case    is    therefore    not  covered 
by     section     84,     Indian     Penal     t^ode,     and     we   hold   that 
Ramzan  has  been  rightly  convicted  uf  murder  and    we    dismiss 
the  appeal.     But  having  regard  to  the  fact  that  lie  was  suffer- 
ing from  mental    derangement    we  direct   that   the   record    bo 
forwarded  to    His    Honour   the    Lieutenant-Governor  with  <mr 
recommendation    that   the   case    be   dealt    with  by    the  Local 
Government  under  section  401,    Criminal   Procedure    Code,    in 
such  manner  as  it  thinks  tit. 

Appeal  dismissed. 


(1)  (1896;  ].L.  R.  :'3  CoZ.604  {Queen  Empress  v.  Kader  Xasyer  Shah). 
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No.  31. 

Before  Hon.  Mr.  Justice Shadi  Lai  and  Hon.  Mr.  Justice 

Martineau. 

BALWANT  SINGH  AND  JOT  RAM— APPELLANTS, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  142  of  1918. 

Jurisdiction— arrest  of  accused,  a  Patiala  subject,  on  the  Railway  lines 
in  Patiala  territory —charged  with  abetting  in  Patiala  territory  an  offence 
committed  in  British  India  —whether  triable  in  British  India. 

Held  that  the  arrest  of  the  accused,  a  subject  of  the  Patiala  State,  on  the 
Railway  lines  within  State  territory  was  lawful,  as  full  and  exclusive  power 
and  j  arisdiction  of  every  kind  over  the  railway  lines  and  over  all  persons 
within  those  lines  had  been  ceded  by  the  State  to  the  British  Government. 

6  P.  R.  (Cr.)  1897  (P.  C.)  (1),  distinguished. 

Held  also  that  a  subject  of  a  Native  State  cannot  be   tried    in  British  J 
India  for  abetment  within  that  State  of  an   offence  committed   in   British 
India. 

10  Bom.  H.  C.  R.  356  (2),  referred  to. 

14  Indian  Cases  970  (3),  distinguished. 

Appeal  from  the  order  of  S.  Wilberforce,  Esquire,    Sessions  Judge, 
Ferozepore,  dated  the  24>th  January  1918. 

Beechey  and  Ghulani  Rasul,  for  Appellants. 

Mul  Chand,  Public  Prosecutor,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Martineau,  J. — Gajjan  Singh,  Arjan  Singh  and  Mahla 
Singh  have  been  convicted  under  sections  302-149,  Indian  l  '  J 
Penal  Code,  of  having  murdered  Santa  Singh  and  Nathal, 
residents  of  Dina  in  the  Ferozepore  District,  and  under  section 
395,  Indian  Penal  Code,  of  having  committed  dacoities  at  the 
houses  of  Santa  Singh,  Banta  Singh  and  Kala  Singh  ;  and 
Balwanfc  Singh  and  Jot  Ram  have  been  convicted  of  abetting 
hose  offences.  All  the  convicts  have  been  sentenced  to  death. 
They  have  appealed,  and  the  case  is  also  before  us  under  section 
371,  Criminal  Procedure  Code,  for  confirmation  of  the 
sentences. 

(1)  G    P.  R.  (Cr.)   1897  (P.  C.)   (Muhammad  Yusaf-ud-Din  v.  Queen 

Empress). 

(2)  (1873)  10  Bom.  H.  C.  R.  356  (Reg.  v.  Pirlai). 

\3)  (1912;  14  Indian  Cases  970  (Emperor  v.  Chhotalal  Babar . 
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The  offences  were  committed  at  Dina  at  about  midday  on 
the  18th  September  1916  ;  Gajjan  Singh,  Arjan  Singh  and 
Mahla  Singh  are  residents  of  Khota,  a  village  about  5  kos  from 
Dina,  and  are  said  to  have  joined  with  Bhmga  Singh  aud  his 
brother  Ganda  Singh,  residents  of  Dina,  in  committing  the 
offences. 

[The  Court  then  proceeds  to  discuss  the  evidence  against  these  accused 
and  finds  that  their  guilt  has  been  established.— Ed.] 

We  have  now  to  consider  the  case  of  Balwant    Singh    and 
Jot  Ram,  who  live  in  Patiala  State  at  the  villages  of  Chukerian 
[  and  Mansa  jespectively,  which  are   said  to   be  some   60    miles 
from  Dina. 

The  learned  Sessions  Judge  says  that  the  case  against 
these  men  is  that  they  assisted  Bhanga  Singh  and  his  com- 
panions in  procuring  arms  with  the  object  of  removing  some 
enemy  or  enemies  of  their  own  after  Bhanga  Singh  and  his 
party  had  murdered  their  enemies.  This,  however,  is  not  a 
correct  statement  of  the  case.  What  Balwant  Singh  and  Jot 
Ram  have  been  charged  with  and  convicted  of  is  abetment  of 
the  murders  committed  at  Dina  (t.  e  ,  the  murders  of  Bhanga 
Singh's  enemies)  and  of  the  dacoities  committed  there,  aud 
not  abetment  of  the  murder  of  their  own  enemies.  The  case 
for  the  prosecution  against  B.ilwant  Singh  and  Jot  Ram  is 
what  the  learned  Julge  mentions  as  an  alternative  case,  namely 
that  they  assisted  in  supplying  arms  to  Bhanga  Singh  and  his 
friends  with  the  knowledge  that  these  arms  would  be  used  for 
murderous  purposes  and  that  in  this  way  they  are  guilty  of 
having  abetted  the  crimes  committed  at  Dina. 

[The  Court  then  proceeds  to  discuss  t He  evidence  against  these   appel- 
lants and  finds  that  it  does  not  prove  the  charge  against  them.—  Ed.] 

There  is  a  further  difficulty  in  the  way  of  the  prosecution 
in  this  ca>e,  viz.,  in  connection  with  the  question  of  jurisdic- 
tion. This  question  has  arisen  in  two  ways.  It  is  argued, 
first,  that  Balwant  Singh  and  Jot  Ram  were  arrested  in  Patiala 
territory  and  that  consequently  they  cannot  be  legally  tried  in 
a  Court  in  British  India  ;  and  second,  that  they  cannot  be  tried 
in  British  India  for  anything  which  they  are  alleged  to  have 
said  or  done  except  in  respect  of  the  transaction  at  Delhi.  We 
overrule  the  first  contention.  We  agree  with  the  finding  that 
Jot  Ram  was  arrested  in  Jullundur  and  Balwant  Singh  in  % 
railway  carriage  at  Bhatinda,  and  we  also  agree  that  the  arrest 
of  Balwant  Singh  by  the  British  India  Police  was  lawful,  as 
full  and  exclusive  power  and  jurisdiction   of    every    kind   over 


November,  1918.  J  CRIMINAL  JUDGMENTS— No.  32.  g5 


the  railway  lines  and  over  all  persons  within  those  lines  had 
been  ceded  by  the  Patiala  State  to  the  British  Government. 
As  pointed  out  by  the  learned  Sessions  Judge  in  his  order  of 
the  *29th  October  1917,  this  case  is  distinguishable  from  the 
case  reported  in  6  P.  R.  1897  (1),  which  relates  to  jurisdiction 
on  the  line  of  railway  in  the  Hyderabad  State,  as  the  cession 
by  that  State  of  jurisdiction  along  the  line  of  railway  was  "only 
for  the  purpose  of  enabling  the  British  Government  to  deal 
with  offences  committed  on  the  railway  or  connected  with  the 
administration  of  the  railway,  whereas  the  cession  by  the 
Patiala  State  was  not  of  that  limited  character. 

But  the  second  contention  pat  forward  by  the  defence 
appears  to  be  correct.  With  the  exception  of  what  took  place 
at  Delhi  in  July  1916,  the  alleged  abetment  consists  entirely  in 
what  the  appellants  did  or  said  at  places  in  the  Patiala  State, 
and  for  offences  of  abetment  committed  in  those  places  they 
cannot  legally  be  tried  in  a  Court  in  British  India,  10  Bombay 
High  Court  lieports  356  (2)  is  an  authority  on  this  point,  14 
1.  G.  970  (3),  which  is  cited  on  the  other  side,  does  not  apply, 
as  that  was  a  case  in  which  the  abetment  was  begun  outside, 
but  completed  within,  British  India.  The  present  case  is  not 
one  of  that  nature.  The  appellants  could  therefore  be  legally 
tried  in  the  Ferozepore  Court  only  in  respect  of  what  occurred 
at  Fatteh  Muhammad's  shop  at  Dslhi  in  July  1916.  The  evi- 
dence in  regard  to  that  inoident,  as  we  have  pointed  out  above, 
does  not  in  any  way  establish  the  case  for  the  prosecution. 

[The  remainder  of  the  judgment  is  not  re  i  lired  for  the  purpose  of  this 
report]. 

Appeal  of  these  tioo  appellants  accepted. 


No.  32. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon. 

Mr.  Broadway. 

THE  CROWN— APPELLANT, 

Versus 

RALLA  SINGH— (Accused)— RESPONDENT. 

Criminal  Appeal  No.  425  of  1918. 

Indian  Arms  Act,  XI  of  1878,  sections  4  and  19— definition  of  "  Arms  " 
in  the  Act — not  exhaustive. 


(1)  6  P.  R.  (Cr.)  1897  (P.  C.)  {Muhammad    Yusuf-ud-Din   v.   Queen 

Empress). 

(2)  (1873)  10  Bom.  H.  C.  R.  356  (Reg.  v.  Pirtai). 

(3)  (1912)  14  Ind ian  Cases  970  (Empress  v.  Chhotalal  Babar). 
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Held  that  the  definition  of  "  Arms  "  in  the  Indian  Arras  Act  1878  is 
not  exhaustive  and  the  true  meaning  must  be  arrived  at  by  consideration  of 
the  circumstances  in  each  case,  neither  the  length,  breadth  or  the  form  of 
the  blade  of  a  weapon,  nor  the  handle,  afford  any  certain  test  of  its  classifica- 
tion as  "  Arms."  Whatever  can  be  used  as  an  instrument  of  attack  or 
defence,  and  is  not  an  ordinary  implement  for  domestic  purposes,  falls  within 
the  purview  of  the  Act, 

16  P.  R.  (Cr.)  1900  (1),  20  P.  R.  (fir,)  1900  (2),  and  I.  L.  R.  34  Cal. 
749  (3),  approved. 

33  P.  L.  R.  1914  (4).  referred  to. 

Appeal  from  the  order  of  Rat  Bahadur  Lala  Sansar  Chand, 
Magistrate,  \st  Glass,  Gujramuala,  dated  l&th  January  1918. 

G.  Bevan  Petman,  Government  Advocate,  for  Appellant. 

Nemo,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by  — 

27th  Septr.  19'8.  Broadway,  J. — The   facts   of   the   case   out   of  which  this 

appeal  has  arisen  are  as  follows: — On  the  right  of  the  21st 
22nd  of  April  1917  Ali  Muhammad  Sub-Inspector  of  the 
Muridke  Police  Station  was  patrolling  with  certain  Zaildars, 
Lambardars  and  others.  On  n earing  the  Serai  at  Mama 
Fatteh  Rehan  certain  persons  were  seen  coming  out  of  the 
Serai  and  running  away.  They  were  called  upon  to  stop  but 
instead  of  doing  so  increased  their  speed.  They  were  pursued 
and  two  of  them  were  surrounded  and  put  up  a  fight  calling 
out  to  one  of  their  companions,  Ralla  Singh  by  name,  to 
come  to  their  assistance.  This  man  returned  with  what 
appeared  to  be  a  dang  in  his  hand.  The  Sub-Inspector  thinking 
that  the  dang  looked  vexy  like  a  ehhavi  called  upon  him  to 
stop.  Instead  of  doing  so  however  he  moved  still  nearer  in 
the  direction  of  the  Sub-Inspestor  who  thereupon  fired  a  pistol 
at  him  hitting  him  in  the  hands  and  thigh.  Ralla  Singh  fell 
and  was  captured  when  he  was  found  to  be  in  possession  of 
what  is  described  as  a  ehhavi,  similar  to  a  takwa,  vide  Exhibit 
P.  C-  In  due  coui'se  Ralla  Singh  was  tried  for  an  offence  under 
section  457/511,  Indian  Penal  Code,  in  connection  with  the 
breaking  of  a  lock  in  a  kothri  of  the  Serai,  and  in  the  same 
trial  was  charged  under  section  19  of  the  Indian  Arms  Act 
for  possessing  a  ehhavi  without  a  license.  The  learned  Magis- 
trate convicted  him  of  an  offence  under  section  457/511, 
Indian  Penal  Code,  and  sentenced  him  to   two   years'   rigorous 

(1)  16  P.  R.  yCr.)  1900  (Crown  v.  Santa  Singh). 

(2)  20  P.  R.  {Cr.)  1900  (Empress  v.  Kesar  Singh). 

(3)  (1907)  /.  L.  R.  34  Cal.  749  (Emperor  v.  Satish  Chandra  Roy). 

(4)  33  P.  L.  iv\  1914  (Gahna  v.  Croion). 
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imprisonment  including  three  months'  solitary  confinement.  He 
held  however  that  the  weapon  with  which  he  was  armed  was 
not  a  chhavi,  as  defined  in  33  P.  L.  B.  1914  (1)  and  was  not  an 
arm  within  the  meaning  of  the  Indian  Arms  Act,  and  therefore 
acquitted  him  on  the  charge  under  section  19  of  the  said  Act. 

Against  this  acquittal  the  Local  Government  has  preferred 
this  appeal  and  the  learned  Government  Advocate  has  urged 
that  the  instrument  or  weapon  in  respect  of  which  the  charge 
had  been  framed  fell  within  the  meaning  of  "arms  "  as  defined 
in  the  Arms  Act.  Mr.  Petman  drew  our  attention  to  No.  16 
P.  B.  1900  (2)  in  which  it  was  held,  by  a  Division  Bench  of 
this  Court,  that  the  definition  of  the  expression  "  arms  "  as 
given  in  the  Arms  Act  was  not,  and  was  not  intended  to  be, 
exhaustive  aud  that  the  true  meaning  of  the  term  must  be 
arrived  at  by  consideration  of  the  circumstances  in  each  case. 
This  ruling  was  approved  of  in  20  P.  B.  1900  (3).  In  7.  L.  B. 
XXXIV  Gal,  page  749  (4)  it  was  held  that  neither  the  length, 
breadth  or  the  form  of  the  blade  of  a  weapon,  nor  the  handle, 
afford  any  certain  test  of  its  classification  as  "  arms."  "What- 
ever can  be  used  as  an  instrument  of  attack  or  defence, 
and  is  not  an  ordinary  implement  for  domestic  purposes, 
falls  within  the  purview  of  the  Act,  with  these  decisions 
we  agree. 

There  is  on  the  record  a  full  size  sketch  of  the  instru- 
ment which  was  undoubtedly  found  in  possession  of  Ralla 
Singh  when  he  was  arrested  after  he  had  been  wounded. 
This  sketch  shews  that  the  instrument  has  a  handle  4 
feet,  8  inches  long,  and  a  head  which  is  not  the  ordinary 
shape  of  a  chhavi.  This  head  weighs  1  seer  and  2^  chhataks 
and  is  removable  from  its  handle.  The  head  or  blade  is 
similar  in  shape  to  an  axe  head  but  has  an  elongation  of 
the  head  downwards  towards  the  handle  ending  in  a  some- 
what blunt  point.  It  is  clear  that  it  caunot  be  regarded 
as  an  ordinary  axe  head ;  nor  have  we  ever  seen  an  axe 
with  a  handle  of  this  length.  Thero  can  be  no  doubt  that 
this  instrument  can  be  used  as  a  weapon  of' offence  or  defence 
and  so  far  as  we  are  aware  it  is  not  ordinarily  used  as 
an  agricultural  implement  or  for  domestic  purposes.  As 
has  been  stated  above  the  definition  of  "  arms  "  in  the  Arms 
Act   is    not   exhaustive   and   it   is    immaterial   whether  it  can 


(1)  33  P.  L.  R.  1914  (Qahna  v.  Crown). 

(2)  16  P.  R.  (Cr.)  1900  {Crown  v.  Santa  Singh). 

(3)  20  P.  R.  (Cr.)  1900  (Empress  v.  Kesar  Singh). 

(!)  (190?)  I.L.R.  34  Cal.  749  (Emperor  v.  Satish  Chandra  Roy). 
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be  described  as  a  clihavi  or  not  We  have  no  hesitation 
in  holding  that  the  instrument  in  question  falls  withiu  the 
meaning  of  the  word  "  arms  "  as  used  in  the  Indian  Arms 
Act  and  renders  its  possessor  amenable  to  the  provisions 
of  that  Act.  The  circumstances  in  which  it  was  found  with 
Ralla  Singh  leave  no  doubt  as  to  the  object  with  which  he 
had  it. 

We  accordingly  accept  this  appeal  and  convict  Ralla 
Singh,  son  of  Mewa  Singh,  of  an  offence  under  section  19 
of  the  Indian  Arms  Act  and  sentence  him  to  two  years' 
rigorous  imprisonment. 

Appeal  accepted 
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No.  33. 

Before  Hon.  Mr.  Justice  Shah  Din. 
DEW  A  SINGH— PETITIONER, 

Versus 

THE  CROWN—RESPONDENT. 

CriniiuaPRevision  No.  275  of  1918. 

Indian  Penal  Code,  section  225-B  {as  amended  by  Act  X  of  1886)  - 
necessity  of  proof  of  resistance. 

Held,  that  to  constitute  an  offence  under  section  225-B  of  the  Penal 
Code  there  must  be  positive  evidence  to  show  that  the  officer  arrived  with 
a  warrant  of  arrest,  produced  the  warrant,  and  that  the  person  sought  to  be 
arrested  resisted  such  arrest. 

J.  L.  R.  38  AIL  506  (1),  and  7  All.  L.  J.  R.  1174  $;,  referred  to. 

Bevision  from  the  order  of  W.  de  M.  Malan,  Esq-aire,  Sessions 
Judge,  Gurdaspur,  dated  the  \Mh  February  1918. 

Bishen  Nath,  for  Petitioner. 

Lai  Chand,  for  Respondent. 

The  judgment  of  the   learned  Judge  was  as  follows  : — 

Shah  Din,  J. — The  petitioner  has  been  convicted  of  an  offence  Dth  siij  JQ13 
under  section  £25  (6),  Indian  Penal  Code,  and  the  sole  question 
for  decision  in  this  revisionis  whether,  upon  the  facts,  found,  his 
conviction  under  the  said  section  is  justified.  The  learned  Ses- 
sions Judge  records  the  following  findings  against  the  petitioner  : 
"  On  the  1st  May  1917  the  Bailiff  took  the  warrant  and  showed 
"  it  to  the  accused,  who,   however,   refused   to    accompany   the 

"  Bailiff  to  Court  " "  In  my  opinion , 

"the  evidence  sufficiently  proves  the  deSaut  attitude  assumed 
"  by  Dewa  Singh,  who  refused  to  accompany  the  Bailiff,  or  give 
"  security  for  his  due  appearance." 

In  support  of  his  view  that  the  petitioner  is  guilty  under 
section  235  (o),  Indian  Penal  Code,  the  learned  Sessions  Judge 
observes  as  follows  :  "  The  warrant  of  arrest  was  to  be  esecut- 
11  ed  nnder  the  provisions  of  section  55,  Criminal  Procedure  Code. 
"  It  was  not  necessary  for  the  Bailiff  to  use  force  but  Dewa 
"Singh  was  bound  to  accompany  him  to  the  Court  uuderthe 
"  warrant,  unless  he  were  prepared  to  take  the  alternative 
"of  paying  the  decretil  amount,  for  which  he  bad  made  him- 
"  self  liable  there  and  then." 

(1)  (1916)  /.  L.  R.  38  4//.  506  (Emperor  v.  Aijaz  Hutain). 

(2)  U910;  7  All.  L.  J.  R.  1174  (King-Emperor  v.  Qajadhar)' 
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Upon  the  above  findings  the  petitioner  is  not  guilty  of  an 
offence  under  section  225  {b)  Indian  Penal  Code,  inasmuch 
as  it  is  not  found  that  he  intentionally  offered  any  resistance 
or  illegal  obstruction  to  the  lawful  apprehension  of  himself. 
In  a  recent  decision  reported  in  I.  L.  R.  XXXVIII  All  506  (I) 
Mr.  Justice  Sundar  Lai  held  that  in  order  to  constitute  an 
offence  under  section  225  (b)  of  the  Indian  Penal  Code  some- 
thing more  is  required  than  an  evasion  of  arrest  or  a  mere 
assertion  by  the  person  sought  to  be  arrested  that  he  would 
not  like  to  be  arrested  or  that  a  fight  would  be  the  result 
of  such  arrest.  There  mast  be  positive  evidence  to  show 
that  the  officer  armed  with  a  warrant  of  arrest  prodnced 
the  warrant  and  that  the  persou  sought  to  be  arrested  resisted 
such  arrest.  In  the  Allahabad  case  the  accused,  on  the  warrant 
of  arrest  being  shown  to  him,  said  to  the  officer  who  had  come 
to  arrest  him  : — "  Take  me,  if  you  can,  to  the  Tahsil,  I  wont 
go."  The  High  Court  held  that  this  act  did  not  constitute 
an  offence  under  section  225  (6),  Indian  Penal  Code.  Similarly, 
in  the  case  of  King  Emperor  v.  Gajadhar  reported  as  VII  A. 
L.  J.  R.  1174,  it  was  held  by  Mr.  Justice  Banerji  that  to 
justify  a  conviction  under  section  225  (6)  there  must  be  an 
overt  act  of  resistance  or  obstruction. 

Following  these  authorities,  I  hold  that  the  petitioner's 
conviction  under  section  225  (6),  Indian  Penal  Code,  is  not 
justified.  I  accordingly  accept  this  revision  and,  setting  aside 
the^conviction  and  sentence,  I  acquit  him. 

Revision  accepted. 


No.  34. 

Before  Hon.  Mr.  Justice  Scott-Smith,  and  Hon.  Mr. 

Justice  Martineau. 

THE  CROWN—APPELLANT, 

Versus 

(1)  MUHAMMAD  SHAH,  (2)  BABU  RAM- 
RESPONDENTS. 
Criminal  Appeal  No.  118  of  1918. 

Indian  renal  Code,  sections  415,  420,  and  511— attempt  to  cheat- 
inducing  the  deceived  person  to  do  an  act  likely  to  cause  him  harm— remote 
possibility  of  harm. 

(1)  U91C)  /.  L.  It.  38  All.  50G  (Emperor  v.  Aijaz  Uusain,. 

(2)  (1910;7  All.  L.  J.  R,  1174  (King-Emperor  v.  Gajadhar), 
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The  facts  were  that  certain  recruits  were  rejected  by  the  Assistant 
Recruiting  Officer  at  Lahore  as  unfit,  and  that  the  accused  took  them  to 
Lyallpur  and  offered  them  to  M.  K.  Lambardar,  on  condition  that  he  would 
pay  Rs.  50  for  each  recruit.  It  was  arranged  that  this  money  would  only 
be  paid  if  the  recruits  were  accepted  by  the  Recruitting  Officer.  If.  K. 
asked  the  accused  whether  the  recruits  had  already  been  rejected  and  they 
replied  in  the  negative.  M.  K.  on  presenting  the  recruits  to  the  Lyallpur  Re- 
cruiting Officer  was  told  by  that  officer  s  orderly  that  they  had  already  been 
rejected  in  Lahore.  It  was  admitted  that  M.  K.  the  Lambardar  was  not 
liable  to  any  punishment  dcpartmentally  as  merely  presenting  rejected 
recruits  was  not  an  offence  unless  it  was  done  knowingly. 

Held,  that  on  these  facts  no  offence,  under  sections  420,511  had  been 
established  as  the  money  was  not  to  be  paid  to  the  accused  by  the  Lambardar 
unless  the  recruits  were  accepted. 

Held  also,  that  in  order  to  constitute  an  offence  under  (the  second 
part  of  section  115  of  the  Code. 

(1)  there  must  be  deception  practised  upon  a  person ; 

(2)  by  that  deception  the  person  must  be  induced  to  do  or  omit  to  do 
something  which  he  would  not  have  done  or  omitted  to  do,  had  he  not  been 
so  deceived ; 

(3)  such  act  or  omission  must  cause,  or  be  likely  to  cause,  to  the 
person  deceived  damage  or  harm  in  body,  mind,  reputation  or  property. 

Held,  that  in  this  case  only  the  first  and  second  ingredients  of  the  offencce 
existed,  but  not  the  third,  seeing  that  the  Lambardar  s  action  in  presenting 
the  recruits  not  knowing  that  they  had  been  previously  rejected  was  not 
likely  to  cause  him  any  harm  or  injury  at  all.  There  was  only  a  possibility 
that  be  might  suffer  annoyance  in  case  his  explanation  was  not  at  once 
accepted,  while  the  damage  or  harm  caused  or  likely  to  be  caused  to  the 
person  deceived  in  mind,  body,  reputation  or  property,  within  the  meaning 
of  section  115  must  be  the  necessary  consequence  of  the  act  done  by  reason 
of  the  deceit  practised, or  must  be  necessarily  likely  to  follow  therefrom, 

J.  L.R.U  Cal.  606  U),  referred  to. 

Appeal  from  the  order  of  Makhdum  Muhammad  Afzal  Khan, 
Magistrate  1st  Class,  Lyallpur,  dated  3 1st  October  1917. 

C  Bevau  Petmau,  Gjverurnent  Advocate,  for  Appellant. 
Badr-ud-Diu  Qureshi,  for  Respondents. 
The  judgment  of  the  Court  was  delivered  by— 
Scott-Smith,   J. — This   is  an   appeal  by  the  Local  Govern* 
ment   from    the   order   of   a   first  class   Magistrate  acquitting 
•  Muhammad  Shah  and  Babu    Ram   of   the   offence   of   cheating 
and  of  attempting  to  obeat    under   sectious   417   and    420/511, 
Indian  Penal  Code. 

The  alleged    facts  of   the   case   are  as  follows  : — Certain 
recruits    were   presented   by    Babu   Ram    before   the  Assistant 

(1)  (1890)  I.  L.  R.  17  Cal.  600  (Mojey  v.  Queen-Empress)* 
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Recruiting  Officer  at  Lahore  and  were  rejected  by  him  as  unfit, 
Muhammad  Shah  accused  met  another  rejected  recruit  in  the 
Lahore  bazar  and  took  him  to  Babu  Ram  accused.  Both  of 
them  then  brought  the  rejected  recruits  to  Lyallpur  and  offered 
them  to  Muhammad  Kasini  Lambardar  on  condition  that  he 
would  pay  Rs.  50  for  each  recruit.  It  was  arranged  that  this 
money  would  only  be  paid  if  the  recruits  were  accepted  by 
the  Recruiting  Officer.  At  the  same  tim?  Muhammad  Kasim 
aske  i  the  accused  whether  the  recruits  had  already  been  rejec- 
ted or  not  aud  they  replied  in  the  negative.  Muhammad  Kasim 
then  presented  the  recruits  to  the  Assistant  District  Racruitiug 
Officer  whose  orderly  Muhammad  Shah  told  them  that  they 
had  already  been  rejected  in  Lahore.  When  enquiries  were 
made  from  the  recruits  themselves  they  confirmed  this  and 
admitted  that  they  had  been  rejected.  Upon  this  the  District 
Recruiting  Officer  made  a  report  to  the  lojal  authorities  aud 
the  result  was  that  the  accused  were  chalaned  under  section 
420  Indian  Penal  Code. 

Admitting  the  facts  to  be  as  stated  the  Magistrate  was 
of  opinion  that  the  accused  hai  committed  no  offence.  It  was 
conceded  by  the  Public  Prosecutor  that  there  was  no  offence 
under  sections  4  20/ b  11  because  the  money  was  not  to  be  paid 
by  the  lambardar  unless  the  recruits  were  accepteJ.  It  was, 
however,  contended  that  the  offence  of  cheating  as  defined  in 
the  second  part  of  section  4  15,  Indian  Penal  Code,  had  been 
committed  because  the  act  of  the  lambardar  in  presenting  the 
rejected  recruits  to  the  Recruiting  Officer  was  one  likely  to 
cause  him  damage  or  harm  in  his  reputation.  The  Assistant 
District  Recruiting  Officer  admitted  in  his  statement  that  the 
lambardar  was  not  liable  to  any  punishment  departmentally, 
as  merely  presenting  rejected  recruits_is  not  by  itself  au  offence 
unless  it  is  done  knowingly.  As  the  lambardar  did  the  act 
unknowingly  he  was  sate  from  the  wrath  of  the  District  authori- 
ties.. The  Lower  Court  says  :  "  Hence  that  act  did  not  cause 
him  harm  in  body  or  property.  It  went  on  to  say  that  if  it 
did  him  any  harm  in  reputation  in  the  eyes  of  his  fellow  villagers, 
the  harm  was  so  slight  that  it  would  be  covered  by  section  95, 
Indian  Penal  Code.  It  is  not  now  contended  by  the  learned 
Government  Advocate  that  any  offence  under  section  420/511 
has  been  committed  because  Muhammad  Kasim  was  only  to 
pay  Rs.  50  per  recruit  if  the  recruits  were  accepted.  It 
is  contended,  however,  that  an  offence  has  been  committed 
such  as  is  defined  in  the  second  part  of  section  415,  Indian 
Penal  Code.    In  order  to  constitute  the  offence  there  definod  :— 
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(1)  there  must  be  deception  practised  upon  a  person  ; 

(2)  by  that  deception  the  person  must  be  induced  to  do 
or  omit  to  do  something  which  he  would  uot  have  done  or 
omitted  to  do,  had  he  not  beeu  so  deceived  ; 

(3)  such  act  or  omission  must  cause,  or  be  likely  to  cause, 
to  the  person  deceived  damage  or  harm  in  body,  mind,  reputa- 
tion or  property. 

Now,  assuming  the  facts  to  be  as  stated,  the  first  and 
second  ingredients  of  the  offence  exist  in  the  present  case. 
But  the  question  is,  as  put  by  the  learned  Magistrate,  whether 
the  act  of  the  lambardar  in  offering  the  rejected  recruits  caused, 
or  was  likely  to  cause  to  him  damage  or  harm  in  body,  mind, 
reputation  or  property.  The  learned  Government  Advocate 
does  not  say  that  his  act  would  injure  his  reputation  in  the 
eyes  of  his  fellow  villagers.  What  he  urges  is  that  if  the 
lambardar' 's  explanation  to  the  effect  that  he  did  not  know 
that  the  recruits  had  been  previously  rejected  had  not  been 
accepted,  he  would  then  have  been  reported  to  the  Deputy 
Commissioner  who  might  have  punished  him  departmentally. 
What  actually  happened  was  that  Muhammad  Kasim's  expla- 
nation was  accepted  and  no  action  was  taken  against  him. 
Under  the  circumstances  it  cannot  in  our  opinion  be  said  that 
the  lambardar  s  action  in  presenting  the  rejected  recruits,  see- 
ing that  he  presented  them  not  knowing  that  they  had  been 
previously  rejected,  was  one  likely  to  cause o  him  any  harm 
or  injury  at  all.  There  was  in  our  opinion  only  a  possibility 
that  he  might  suffer  annoyance  owing  to  the  fact  that  his 
explanation  was  not  at  once  accepted.  The  possibilities  con- 
templated by  the  learned  Government  Advocate  are  in  our 
opinion  too  remote.  In  /.  L.  R.  XVII  Cal,  606  (1)  it  was 
held  that  to  constitute  the  offence  of  cheating  undei\section  415 
Indian  Penal  Code,  the  damage  or  harm  caused  or  likely  to 
be  caused  to  the  person  deceived  in  mind,  body,  reputation, 
or  property  must  be  the  necessary  consequence  of  the  act  done 
by  reason  of  the  deceit  practised,  or  must  be  necessarily  likely 
to  follow  therefrom.  We  are  quite  unable  to  hold  that  damage 
to  Muhammad  Kasim's  reputation  was  the  necessary  conse- 
quence of  his  offering  rejected  recruits.  There  13  no  reason 
to  assume  that  there  was  any  likelihood  that  his  explanation 
would  be  i  ejected  and  we  see  as  a  matter  of  fact  that  it  was 
accepted.     Under  the  circumstances  we  are  unable  to  hold  that 


(1)  (1890]  I,  L,  B,  17  Cal,  006  (Mojey  v.  Queen-Em-prene). 
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tliere  was  any  reasonable  likelihood  of  Muhammad  Kasim's 
suffering  any  damage  or  harm  whatsoever  from  the  fact  that 
he  innocently  presented]  rejected  recruits  to  the  Recruiting 
Officer. 

We  therefore  dismiss  the  appeal. 

Appeal  dismissed. 


No.  35. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr.  Justice 

Broadway  % 

THE  CROWN. 

Versus 

HARNAM  SINGH— ACCUSED. 

Criminal  Revision  No.  157  of  1918. 

Criminal  Procedure  Code,  Act  V  of  189S,  sections  345  and  439— 
whether  the  Chief  Court  can  in  revision  tjicc  leave  for  the  composition  of  an 
offence. 

Held,  following  29  Mad.  L.  J.  521  (1)  that  the  Chief  Court  as  a  Court 
of  revision  has  uo  power  to  grant  leave  under  section  315  of  the  Code  of 
Criminal  Procedure  for  the  composition  of  an  offence. 

/.  L.  R.  37  All.  127  (2),  and  18  Cal.  W.  hi.  1212  (3)  referred  to  with 
approval. 

J.  L.  R.  32  All.  153  (4),  67  P.  L.  R.  1904  (5)  and  Criminal  Revisions 
63  of  1903  and  7bS  of  1900  (unreported),  disapproved. 

Case  reported  by  A.  H.  Braslver,  Esquire,  Sessions  Judge, 
Amritsar,  with  his  No.  b9-G.  of  1918. 

The  accused  on  conviction  by  Sardar  Suudar  Singh, 
exereising  the  powers  of  a  magistrate  of  the  first  class  in 
the  Amritsar  District,  was  sentenced,  by  order,  dated  October 
31st,  1917,  under  section  32 3/50 A  of  the  Indian  Penal  Code, 
to  pay  a  fine  of  Rs  15  or  to  undergo  10  days'  simple  im- 
prisonment in  default. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds. 

The  aocusod  Haruam  Singh  applied  to  have  his  convic- 
tion set  aside  on  revision,  while  the  complainant  Bishau  Das 
filed  an  application  for  enhancement  of  sentence      The  parties 

(1)  (1915)  29  Mad.  L.  J.  521  (Sankar  Rangayya  v.  SaJikar  Ramayya). 

(2)  (1914)  /.  L.  R.  37  All.  127  (Emperor  v.  Ram  Chandra). 

(3)  (1914)  18  Cal.  W.  N.  1212  (Adhar  Chandra  Dey  v.  Subodh  Chandra 

Glwsh). 

(4)  (1909)  /.  L.  R.  32  All.  153  (Emperor  v.  Ram  Piyari). 
<fi)  67  P.  L.  R.  1904  (Nidhan  Singh  v,  King-Emperor). 
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have  now  come  to  terms  and  as  the  offences  of  which  Harnam 
Singh  has  been  convicted  are  compoundable  they  a*k  that 
the  accused  should  be  acquitted  by  the  Chief  Court  and  that 
the  fine  should  be  refunded.  The  authorities  differ  as  to 
whether  a  High  Court  in  the  exercise  of  its  revisional  jnriedic- 
tion  can  give  effect  to  the  composition  cf  an  offence  after 
conviction.  In  32  All.  153  (I)  it  was  held  that  the  High 
Court  had  this  power,  but  a  different  view  was  taken  in  37 
All.  127  (2),  18  C.  W.N.  1212  (3)  and  29  M.  L  J.  521  (4). 
The  Chief  Court  appears  to  have  held  in  67  P.  L.  B.  1904  (5) 
that  this  power  can  be  exercised  in  revision,  though  I  have 
not  been  able  to  obtain  a  copy  of  this  ruling.  I  accordingly 
forward  the  case  on  revision  for  the  orders  of  the  Hon'ble 
Judges.  The  statement  of  the  complainant  to  the  effect  that 
he  has  compounded  the  offence  has  been  recorded  here. 

The  order  of  the  Court  was  delivered  by— 

Scott-Smitth,  J. — The  question  referred  to  this  Court  on  the 
revision  side  by  the^Sessions  Judge  of  Amritsar  is  whether  an 
offence  can  be  compounded  by  this  Court  in  exercise  of  its 
powers  of  revision  under  section "4-39,  Criminal  Procedure  Code. 
The  authorities  on  the  point  are  conflicting.  In  I.  L.  R.  XXXII 
All.  153  (1)  it  was  held  by  a  Division  Bench  consisting  of 
Knox  and  Karamat  Hussain,  J.J.  that  a  High  Court  can  in 
the  exercise  of  its  powers  of  revision  under  section  439,  Criminal 
Procedure  Code,  give  leave  for  the  composition  of  an  offence 
under  section  325,  Indian  Penal  Code.  In  I.  L.  R,  XXXVII 
All.  127  (2)  Knox,  J.  sitting  by  himself  held  that  a  High 
Court  had  no  power  to  allo>v  a  case  to  be  compounded  in 
the  exercise  of  its  l^evisional  jurisdiction.  No  reference  was 
made  by  the  Judge  to  the  earlier  decision.  In  Criminal 
Revision  No.  63  of  1903  of  this  Court  Chatterji,  J.  allowed 
a  case  to  be  compounded  though  his  judgment  shows  that 
he  doubted  whether  he  had  power  to  do  so.  Similarly  in 
the  case  reported  as  67  P.  L.  R.  1904  (5)  the  same  Judge 
allowed  the  composition  of  au  offence  in  revision,  though  again 
he  expressed  his  doubt  as  to  whether  he  had  the  power  to 
do  so.  In  Criminal  Revision  No.  788  of  1900  Maude,  J.  allowed 
an  offence  under  section  325,  Indian  Penal  Code,  to  be  com- 
pounded,   but   he    did    not  discuss    the  question  whether  this 

(1)  (1909)  J.  L.  R.  32  All.  153  {Emperor  v.  Ram  Piyari). 

(2)  (1914)  l.  L.  R.  37  All.  1 27  {Emperor  v.  Ram  Chandra). 

(3)  (1914)  18  Cal.  W.  N.  1212  (Adhar  Chandra  Dey  v.  Subodh  Chandra 

Ghosh), 

(4)  (1915)  29  Mad.  L.  J.  521  (Sankar  Rangayya  v.  Sankar  Ramayya) 
(5)  67  P.  L.  II  1904  KNidhan  Singh  v.  King-Emperor). 
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Court  had  the  power  to  allow  such  a  composition  in  the 
exercise  of  its  revisional  jurisdiction.  In  the  case  reported 
in  XYIII  0.  W.  N.  page  1212  (I)  it  was  held  that  the 
parties  had  no  locus  standi  to  ask  the  Judges  sitting  neither 
in  the  Court  of  original  jurisdiction  nor  in  the  Court  of  appeal 
to  treat  a  compromise  which  they  had  made  as  one  coming 
under  section  345,  Criminal  Procedure  Code. 

The  matter  was  fully  discussed  in  the  case  reported  in 
volume  XXIX  M.  L.  J.  at  page  521  (2)  in  which  Ayling  and 
Tyabji,  J  J.  held  that  an  offence  cannot  be  allowed  to  be 
compounded  when  the  matter  is  before  the  High  Court  in 
revision,  and  that  section  345,  Criminal  Procedure  Code,  is 
exhaustive  of  the  circumstances  and  conditions  under  which 
a  composition  can  be  effected-  Tyabji,  J.  after  referring  to  the 
various  sub-sections  of  section  345,  Criminal  Procedure  Code, 
oontinued  as  follows : — 

"  The  section  mentions  the  Court  before  which  the  pro- 
secution is  pending,  to  which  the  accused  is  committed  for 
trial  and  before  which  an  appeal  is  pending.  There  is  no 
reference  to  the  High  Court  in  its  revisional  powers.  Con- 
versely it  is  note-worthy  that  section  439  (which  defiuea 
the  powers  and  functions  of  the  High  Court  in  revision)  does 
not  refer  to  section  345. 

"  It  would  therefore  seem  that  if  an  offence  were  allowed 
to  be  compounded  when  the  matter  is  pending  before  the 
High  Court  in  revision,  it  could  not  be  said  that  the  com- 
position was  as  provided  by  section  34',  in  two  respects  (1) 
as  to  the  stage  of  the  proceedings  (2)  as  to  the  Court  whiob, 
it  is  provided  by  the  section,  must  give  leave.  It  follows  that 
the  offence  cannot  now  be  compounded. 

"  It  was  argued  before  us  that  we  are  empowered  (sitting 
in  revision)  to  allow  the  composition  to  be  made  by  reason 
of  section  423  (I)  (d)  read  with  section  439  (I).  For  this 
argument  it  is  contended  that  the  giving  of  leave  to  com- 
pound is  merely  a  consequential  or  incidental  order,  a  contention 
that  was  accepted  in  Run  Piari  v.  Emperor  (3)  but  rejects  I  in 
Bam  Chandra  v.  Emperor  (4).  Knox,  J.  who  decided  the  latter 
case  silting  alone  was  a  party  to  the  earlier  decision  also 
but  his  attention  was  not  drawn  to  it  and  he  does  not 
notice  it. 

(1)  (1914)  18  Cal.  W.  N.  1212  (Adhar  Chandra  Dey  v.  Subodh  Chandra 

Ghosh). 

(2)  (1915 1  29  Mad.  L.  J.  521  (Sarikar  Rangayya  v.  Sankar  Ramayya). 

(3)  (1909)  /.  L.  R.  32  All.  153  {Emperor  v.' Ram  l'ii,ari). 

(4)  (1914)  J.  L.  R.  37  All.  127  (Emperor  v.  Ram  Chandra), 
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"  In  connection  with  this  argament  I  observe  that  the 
Code  in  no  place  specifically  empowers  any  Court  to  give 
permission  to  compound;  nowhere  is  there  any  special  pro- 
vision conferring  distiuct  powers  to  sanction  compositions.  In 
section  345  (2)  the  permission  of  the  Court  is  referred  to 
as  a  condition  precedeut  to  the  act  of  the  parties  having 
any  effect ;  and  in  section  345  (5)  the  absence  of  such  per- 
mission is  mentioned  as  depriving  the  composition  of  any 
effect ;  but  in  each  case  it  is  assumed  that  the  Court  has 
power  to  give  permission  provided  there  is  any  occasion  for 
granting  permission. 

"  The  point  of  view  from  which  the  sub-sections  are 
drafted  is,  however,  that  it  is  the  injured  person  who  has 
to  be  empowered  to  compromise  and  the  difficulty  in  the  way 
of  compromise  in  revision  is  in  my  opinion  not  so  much  that 
the  revision  Court  has  not  been  specifically  authorised  to 
grant  permission,  but  that  the  parties  are  not  allowed  to 
compound  except  at  the  stages  when  the  prosecution  is  pend- 
ing, or  the  accused  has  been  committed  for  trial,  or  an  appeal 
is  being  heard  from  a  conviction.  The  absence  of  any  power 
being  given  to  the  injured  person  to  compromise  when  matters 
are  before  the  revision  Court  is  fatal  by  reason  of  section 
345  (7)." 

Ayling,  J.  concurred  in  these  remarks.  It  will  be  seen 
that  the  Allahabad  cases  were  considered  and  that  the  Judges 
were  unable  to  agree  with  the  dictum  in  XXXII  All  page  153  (1) 
that  an  order  permitting  composition  can  be  treated  as  an 
incidental  order  within  the  meaning  of  clause  (d),  section  428, 
Criminal  Procedure  Code,  We  fully  agree  with  the  reason- 
ing of  the  Judges  in  this  Madras  case  and  in  accordance 
therewith  we  hold  that  this  Court  sitting  as  a  Court  of  revision 
has  no  power  to  allow  the  composition  of  an  offence. 

We  therefore  reject  the  petition  for  revision. 

Revision  rejected. 


(1)  (1909)  I.  L.  R.  32  All.  153  (Emperor  v.  Ram  Piyari). 
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No.  36. 

Before  Hon.  Mr.  Justice  Scott-Smith,  and  Hon.  Mr 

Justice  Broadway. 

SIKANDAR,  AND  OTHERS-APPELLANTS, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  211  of  1918. 

Evidence  viCriminal  Cases  —report  to  Police — Self-defence— uliere  accus- 
ed had  time  to  have  recourse  to  the  protection  of  the  public  authorities  -  Indian 
Penal  Code,  section  99  third. 

Held,  that  a  report  made  to  the  Police  by  au  accused  person,  if  not 
in  the  nature  of  a  confession,  is  admissible  in  evidence. 
4    P.  K.  (Cr.)  1918  (1),  distinguished. 

Held  also,  that  the  appellants  in  this  case,  who  deliberately  armed 
themselves  and  collected  at  S.  well,  knowing  full  well  that,  owing  to  what 
had  already  occurred  at  the  reeds  and  also  seeing  that  the  opposite  party 
had  collected  at  a  well  only  05  Karams  away,  a  fracas  was  imminent  and 
though  the  police  station  was  only  a  mile  away  and  they  had  ample  time  to 
send  word  to  the  police  and  claim  the  assistance  of  the  public  authorities, 
yet  refrained  from  doing  so  being  apparently  eager  for  the  light,  could  not 
set  up  the  right  of  private  defence  merely  because  the  other  party  made  the 
lirs  advance— vide  section  99  third  of  the  Penal  Code. 

I.  L.  li.  35  Cal.  308  {2),  referred  to. 

/.  L.  A'.  28  Mad.  454  (3).  distinguished. 

Appeal  from  the  order  of  H.  11.  Jenkt/ns,  Esi'iire^  Sessions  Judge, 
Attock,  at  Caiiipbellpur,  dated  the  26th  Feliuarij  1918. 

Shuja-ud-Diu,  fur  Appellants. 

C.  Bevaii  Petmau,  Government  Advocate,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by  — 

Broadway,  J.— The  facts  of  the  easss  out  of  which  this 
and  Criminal  Appeal  No.  2iJ  of  1918  have  arisen  are  given  in 
ample  detail  in  the  judgment  of  the  learned  ^ossious  Judge,  It 
is  therefore  unnecessary  to  repeat  them  at  length  here.  Briefly 
they  are  as  follows  :  —  On  the  4th  July  1917  a  serious  tight  took 
place  at  Mauza  Bhangi  some  four  miles  from  Hazro.  The  parties 
to  this  fight  were  Pathans  of  the  said  village  to  the  north  of 
which  there  is  some  barani  land  regarding  which  there  was  a 
boundary  dispute  between,  what  may  be  termed,  the  parties 
of  tsbahzada  and  Sarwar,  respectively.  It  is  said  that  early 
in  the  morning  of  the  4th  July  Shahzada  together  with  Sher 
Bahadur   and  Hayat   Khan   attempted    to   plough   up   certain 

U J   1  /'.  R-  (Cr.)  1918  (llarji  v.  Crown). 

(2)  (191)8)  1.  L.  H.  35  Cal.  308  (Kabiruddin  v.  Emperor). 

{3)  (1905;  I.  L.  R.  28  hlad.ibl  (Alingal  Kaii'iiii uj  in  v,  flf  nperor). 
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reeds  growing  along  the  boundary.     They  were  prevented  from' 
so  doing  by  Sikandar,  Ayub,  Shahbaz,  and  Sarwar.   An  alterca- 
tion ensued  but  a  fight  was  averted.     Shahzada  and  his  friends 
then   retired   to  their   well   known  as  Sadhuwala  while  Sarwar 
and   his    companions   fell   back  on   to   their    well    known    as 
Gobindawala.     These   two   wells  are    some   65    Karams  apart, 
Sadhuwala  well  being  some  30  Retrains  away  from   the   village 
abadi.     It   is  said  that,  at  these  wells,  each  side  was  reinforced 
and  weapons  such  as  spears  and  hatchets   wore    procured   from 
the   village.     It   soon    got   bruited  about   in  the  village  that  a 
fight  was  imminent  and  a   crowd   collected    to   witness    it.     At 
Sadhuwala  well    were  Shahzoda,  Hajun,  Sher  Bahadur,  Hayat 
Khan,    Aziz    Khan,   Najim    Khan   and    Shahinchi,    while    the 
party  collected  at  Gobindawala  well  consisted  of  Sarwar,  Sikan- 
dar,   Shahbaz,  Fazal  Khan  and  Mawaz.     Both  sides  are  alleged 
to   have  been  armed  with  sp-ars,    hatchets  and  damjs.     As  has 
been    said    above   the   two    wells    are   only    65  Karams  apart, 
and  it  is  easy  to  understand  that   a   certain    amount   of   abuse 
must  have  been  exchanged.     Finally,  it  is  said  that  Sawar  led 
his  men  to  the  attack  and  made  for  Sadhuwala  well.     Shahzada 
and  his  following   advanced  to   meet   their   opponents  and  the 
two  sides  met  at  a  distance  of  some  8  Rarams  from    Sadhuwala 
well   where    the   fight  took    place,    in   the   course  of  which  on 
Sarwar's    sic?e    Sikandar,  Shahbaz    and    Ayub   received  simple 
injuries   while   Sarwar    himself   was   killed.     The  medical  evi 
dence    shows   that    Sarwar,    Sikandar    and   Shahbaz    received 
injuries    from    spears    or    cutting  weapons  while  Ayub  received 
injuries   caused   by    lathis.     On    the   other   side  Shahzada  was 
killed,  having  received  injuries  from  spears  and  cutting  weapons, 
while  Shahinchi,    Najim  Khan  and  Hayat  Khan  also   received 
hurts  caused  by  lathis  and  cutting  weapons  as  well  as  by  spears. 
The   injuries    received   by   Shahinchi   were  grievous,  as  being 
dangerous    to   life,    while   Najim    Khan's    injuries   were    also 
serious  though  simple      Reports  were   made    at   the  thana    by 
both    sides,    that  on  behalf   of   Sarwar's  party  being  made  by 
Shahbaz  and  that  on  behalf  of   Shahzada's    party    being  made 
by   Shahinchi.     The  thana,  it  should  be  noted,  is  one  mile  from 
the  scene  of  the  occurrence.     The  police  reached   the   spot  and 
iu   due   couise   sent   up    b  nth    sides   for  trial  on  cha»ges  under 
sections  302   and    148/149,    Iniiau    Penal    Code.     The  persons 
tried  in   the   one  case  were    Sikandar,  Shahbaz,   Ayub,  Fazal 
Khan  and  Mawaz  and  in  the  other  Hajuu,  Sher  Bahadur,  Hayat 
Khan,  Aziz  Khan,  Najim    Khan  and  Shahinchi.     The   learned 
Sessions  Judge  acquitted  Mawaz,  giving  him   the   benefit  of 
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certain  doubts  that  he  entertained  as  to  his  having  actually 
taken  part  in  the  fight,  but  convicted  all  the  other  persons, 
in  both  cases,  finding  them  guilty  under  sections  148  and  302, 
Indian  Penal  Code,  and  sentencing  them  all  to  transportation 
for  life. 

Both  sides  have  preferred  appeals  to  this  Court  and  we 
have  heard  Mr.  Shuja-ud-Din  for  Sikandar  and  his  party  and 
Mr.  Ram  Lai  for  Hajun  and  his  companions,  while  the  learned 
Government  Advocate  has  addressed  us  on  behalf  of  the  Crown. 
The  trials  were  held  separately,  as  was  necessary,  but  as  the 
two  cases  dealt  with  the  same  incidents  the  learned  Sessions 
Judge  has  written  one  main  judgment  and  th's  present  judg- 
ment will  dispose  of  both  the  appeals. 

The  case  against  the  appellants  in  Criminal  Appeal  No. 
211  of  1918  (Sikandar  etc.,)  is  that  they  were  the  aggressors 
and  attacked  the  opposite  party.  It  has  been  abundantly 
proved  that  the  actual  fight  took  place  some  8  Karams  from 
Sadhuwala  well,  which  shews  conclusively  that  Sikandar  and 
his  party  were  the  actual  assailants  and  directly  responsible 
for  the  fight  For  them  it  was  urged  that  the  story  for  the 
Crown  was  incorrect,  and  that  the  truth  was  that  Hayat  Khan 
was  seen  cutting  down  the  reeds  early  in  the  morniug  and  was 
asked  by  Sikandar  not  to  do  so,  that  a  quarrel  ensued  aud  the 
parties  separated,  Sikandar  going  back  to  his  well  and  going 
about  his  ordinary  avocations  ;  that  apparently  the  other  fac- 
tion had  collected  at  Sadhuwala  well  and  that  by  chance 
Sarwar  happened  to  pass  within  a  few  paces  of  it  whereupon 
he  was  attacked  and  killed,  and  that  when  Sikandar  went  to 
the  spot  he  too  was  beaten.  Those  of  the  appellants  in  this 
case  who  received  no  injuries  assert  that  they  were  not  present 
This  story  has  been  disbelieved  by  the  learned  Sessions  Judge 
and  we  have  no  hesitation  in  holding  that  he  has  taken  a 
correct  view.  The  defence  story  is  not  supported  by  any 
evidence,  and  the  report  made  by  Shahbaz  at  the  police  station 
shews  that  it  was  Sikandar  who  is  said  to  have  passed  by  the 
well  and  to  have  been  attacked,  whereas  the  story  now  told  is 
that  Sarwar  was  the  unfortunate  victim. 

Mr.  Shuja-ud-Din  took  exception  to  the  admissibility  of 
this  report  on  the  ground  that  it  was  a  statement  made  to  the 
polico  by  an  accused  person  and  reliance  was  placed  on  4 
P.  R.  1918  (1).  This  case  however  does  not  afford  Mr.  Shuja- 
ud-Din  any  assistance  as  the  statement  made  by  Shahbaz  is 
not  in  the  nature  of  a  confession  and  therefore   is  not   excluded 

(1)  4  P.  Ii.  (Cr.)  1918  {Uarji  v.  Crown). 


Deoembbr  1918  ]  CRIMINAL  JUDGMENTS -No.36.  jqj 

by  the   Evidence    Act  or    by   the  principles  enunciated  in  the 

case  cited.     It  was  then  urged  that  in    a   fight  of  this   nature, 

when  both   sides,   being   equally   armed,    joined  willingly  in  a 

fight  a  conviction  under  section  302,  Indian    Penal   Code,   could 

not  be  legally  passed.     In  this  we  are  unable  to  agree.     When 

a    number   of    men    armed   with   spears,    hatchets   and    dangs 

deliberately  attack  another  party   similarlyarmed  the  attackers, 

at    least  cannot  be  considered  to  have  any  right  of  self  -defence. 

The  common  object  of  these  appellants  was  clearly  the  causing 

of  injury   and   hurt    to    those  they   attacked,   and  they   must 

have!  known  that  the  use  of  the  formidable  weapons    they  used 

would  in  every  likelihood  result  in  the  causing  of  death.     We 

accordingly  hold  that  Sikandar  and  his  party  have  been  rightly 

convicted  of  murder  under  section  302/149,  Indian  Penal  Code.] 

As  to  the  individual  appellants* there  can  be  no  doubt  at 
all  that  those  persons  who  actually  received  injuries  were  in  the 
fight,  and,  after  a  consideration  of  the  evidence  in  the  case, 
which  has  been  very  fully  described  and  dealt  with  by  the 
learned  Sessions  Judge,  we  see  no  reason  to  differ  from  his 
conclusions  and  bold  that  all  the  appellants  in  this  case  were 
concerned  in  the  attack  and  have  been  rightly  convicted.  We 
accordingly  dismiss  their  appeal. 

The  evidence  in  both  cases  consists  of  the  same  witnesses. 
There  seems  every  reason  to  believe  that  the  villagers,  as  well 
as  the  various  persons  concerned  in  the  fight,  had  agreed  to 
tell  as  little  as  possible  of  what  they  actually  saw-  As  pointed 
out  by  the  learned  Sessions  Judge  the  witnesses  are  clearly 
biased  towards  one  side  or  the  other  but  their  evidence  leaves 
no  doubt  that  all  the  persons  named  by  them  actually  were 
present  at  the  fight  and  took  part  in  it.  We  agree  with  the 
learned  Sessions  Judge  in  thinking  that  P.  W.  Ghulam  Muham- 
mad c^aukidar  is  an  independent  witness,  who  has  substantially 
spoken  the  truth.  We  therefore  have  no  hesitation  in  holding 
that  Hajun  and  his  co-appellants  were  concerned  in  this  fight 
and  indeed,  as  far  as  we  understood  him,  Mr.  Ram  Lai  did  not 
seriously  urge  that  any  of  his  clients  were  not  concerned  in  the 
affair.  He  contended  firstly,  that  the  trial  had  been  vitiated 
so  far  as  his  clients  were  concerned  in  that  after  one  of  the  three 
assessors  had  given  his  opinion  the  learned  Sessions  Judge 
addressed  the  remaining  two  assessors  for  the  second  time,  and 
he  cited  40  Gal.  163  (1)  as  authority  for  his  contention.  What 
occurred  is  described  by  the  learned  Sessions  Judge  in  his 
judgment,  and  it   appears  that    the    first   assessor   had   clearly 

(I)  (1912,  /.  L.  B.43  0M.  U3  (V j'.inud  tin  v.  E.nperor), 
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failed  to  understand  the  case,  for  he  gave  his  opinion  that  the 
death  of  Sarwar  had  been  caused  at  the  place  where  the  reeds 
had  been  uprooted,  a  story  that  was  not  alleged  by  either  side: 
The  learned  Sessions  Judge  points  out  that  he  had  notioed  that 
this  particular  assessor  had  been  somewhat  sleepy  during  the 
case  and  that  in  re-addressing  the  remaining  assessors  he 
carefully  refisained  from  indicating  to  them  what  his  own 
views  were.  We  are  unable  to  hold  that  the  course  adopted 
by  him  vitiated  the  trial. 

It  was  next  contended  that  the  report  made  by  Shahinchi 
was  not  admissible  in  evidence.  Mr.  Petman  admitted  quite 
correctly  that  this  contention  had  force  inasmuch  as  the  state- 
ment amounts  to  a  confession.  It  should  be  notel  here  that 
although  the  learned  Sessions  Judge  placed  this,  and  the  report 
made  by  Shahbaz,  on  the  record  he  specifically  states  in  his 
judgment  that  he  excluded  them  from  consideration.  Mr.  Kam 
Lai  then  contended  that  his  clients  were  entitled  to  an  acquittal 
on  the  ground  that  all  they  did  was  to  defend  themselves.  He 
pointed  out  that  after  the  first  quarrel  at  the  place  where  the 
reeds  were  growing  Shahzada  and  his  companions  fell  back 
on  to  their  own  well  Sadhuwala,  thus  avoiding  a  conflict.  He 
contended  that  the  statement  of  Allah  Din  should  not  be 
believed  but  that  in  any  event,  even  assuming  that  Allah  Din 
epoke  the  truth  when  he  stated  that  he  saw  three  of  this 
party  coming  from  the  village  with  spears,  his  clients  were 
perfectly  entitled  to  arm  themselves  .so  long  as  they  used  those 
arms  only  in  defence  of  themselves.  We  can  see  no  reason 
for  doubting  the  correctness  of  Allah  Din's  story  and  there 
can  be  no  doubt  that  Shahzada  and  his  friends,  after  the  affair 
at  the  reeds,  took  the  precaution  of  procuring  arms  in  order 
to  meet  eventualities. 

Next  it  was  urged  that  as.  the  fight  undoubtedly  took 
place  on  lands  belonging  to  the  appellants  they  were  entitled 
to  resist  tho  attack.  Emphasis  was  laid  on  the  fact  that  on 
this  side  while  Shahzada  was  killed  Shahinchi  and  Najim  Khan 
received  very  serious  injuries,  while,  with  the  exception  of 
Sarwar,  the  injuries  received  by  his  companions  were  slight 
in  comparison.  Mr.  Ram  Lai  claimed  that  when  ^he  appellants 
saw  the  other  party  advancing  towards  them  armed  with 
spears  and  hatchets  they  undoubtedly  had  a  reasonable  appre- 
hension that  grievous  hurt  at  least  would  be  caused,  and  that 
therefore  they  were  entitled,  in  exercise  of  their  right  of 
private  defence,  to  go  to  the  length  of  causing  death.  He 
urged  that  the  law  imposed   no   duty   on   the   person    assailed 
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to  "continue   to  retreat  indefinitely,  and  the  fact  that  his  clients 
went  forward  to  meet  the  assailants    for   a    few   paces   did  not 
deprive  thern  of  the  rights  the  law  gave  them.     He  referred  to 
I.  L   B.  XXVIII  Mad.  451  (I).     Doubtless  this  is   correct  but, 
as  pointed    out   by  Mr.   Petman,    Mr.  Ram  Lai   lost   sight  of 
section   99,    1.    P.    C  ,  the  third  clause  of  which  lays  down  that 
there  is  no  right  of  private  defence  in  cases    in    wfcich   there   is 
time  to  have  recourse  to  the  protection  of  the  public  authorities. 
This  clause  places  an  important  restriction   on  the   exercise   of 
this   right   of  private   defence.     There    is    no  right  of  private 
defence  where    two   parties   arm  themselves   for   a   fight   and 
deliberately   engage  in  one.     In  the  present  case  it  is  clear  that 
the  appellants  deliberately  armed  themselves   and   collected   at 
Sadhuwala   well,    knowing  full   well   that    owing  to  what  had 
already  occurred  at  the  reeds  and  also  seeing  that   the   opposite 
party    had   collected  at   a   well  only  65  Karams  away  a  fracas 
was  imminent.     The  police  station  was  only  a  mile  away,    and 
thus    they  had  ample  time  to  send  word  to  the  police  and  claim 
the  assistance  of  the  public  authorities.     Instead  of  doing   this 
they    returned   to    the   village,   obtained   arms    and    then   re- 
assembled   at   Sadhuwala   well  which   is   a  clear  indication  of 
their  eagerness  for  the    fight,  and   in   such   circumstances   we 
think  that   it  does   not   really    matter   which   party   actually 
commenced   hostilities.     In   this   view   we   are    supported   by 
I.  L.  R.  XXXV  Cal  368  (2)  cited  by   the  learned   Government 
Advocate.     We   are   of   opinion    that   these  appellants  had  no 
right  of  private  defence  and  that  they  are  therefore  guilty   of 
an  offence  under  sections  302  and  149,  Indian  Penal  Code.     The 
evidence  on   the  record  clearly  shews  that  all  the   appellants 
were  present  at,  and  joined  in,  the  fight.     The  facts  that  some 
of  them  were  armed  with  spears  and  hatchets  must  have  caused 
all  of  them  to  realise   that   death  would  in    all  probability  be 
caused  and  they  are  therefore  all  equally  guilty,     We  therefore 
maintain  the  convictions  of  all  of  these  appellants. 

It  seems  however  that  the  appellants  were  in  a  lesser 
degree  responsible  for  this  fight  and  were  it  possible,  we  would 
iiftlict  lesser  punishments  but  as  they  are  clearly  guilty  under 
section  302,  Indian  Penal  Code,  we  are  unable  to  interfere. 

We  accordingly  dismiss  both  appeals. 

In  view  of  the  fact  that  the  appellants  in  Criminal 
Appeal  No.  219  of  1918  (Hajun  and  5  others)  were  attacked 
at   their   own   well,   and   were   not  primarily  responsible   for 


(1)  (1905)  I.L.  R.  28  Mad.  454  (Alingal  Kunhinayan  v.  Eviperor). 

(2)  (1908;  /.  L.  R.  35  Cal.  368  (Kabiruddin  v.  Emperor). 
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the  fight,  we  consider  that  their  offence  is  less  heinous  and 
that  they  are  deserving  of  lesser  punishmeut.  As  we  are, 
however,  unable  to  award  less  than  transportation  for  life, 
we  forward  the  record  to  the  Local  Government  for  such 
action  as  may  be  deemed  expedient,  under  section  401,  Crimi- 
nal Procedure  Code 

Appeals  dismissed. 


BE  VENUE  JUDGMENTS,  * 
1918. 
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ACTS. 

XVI  of  18b7— See  Punjab  Tenancy  Act,  1887. 

APPRAISEMENT. 

Of  produce   through  Revenue  officer  is  not  invalidated  by  a  refusal 
of  the  landlord  or  the  tenant  to  accept  it. 

See  Punjab  Tenancy  Act,  1887  (3). 

No.  4  P.  R.  (Rev.)  1918. 
J 

JOINT-KHATA. 

Application  for  partition  by  co-sharer  not  in  actual  possession — 
proper  procedure — onus  probandi. 

See  Partition  (2). 

No.  6  P.  R.  (Rev.)  1918. 
L 
LAMBARDARI. 

Appointment  of  successor  in  default  of  an  heir  of  last  incumbent— -Rival 
claimants — matters  to  be  considered — Collector's  discretionary  power  of 
appointment  not  ordinarily  to  be  interfered  with — Lambardari  rule  No.  5. 

Held,  that  in  making  an  appointment  as  successor  to  a  lambardar  in  £3 
default  of  heirs  the  officer  making  the  appointment  is  at  liberty  to  „  ""23 
consider,  in  addition  to  the  points  set  out  in  rule  15,  all  matters  which  *S 

may   reasonably  be   regarded    as   relevant   to   the   suitability  of  the  ' 

appointment  and  as  between   rival   candidates  he  is  expected  to  decide    1>V0 
according  to  the  general   balance  of  their  respective  claims  and  of  the 
administrative  advantages  or  disadvantages  of  appointing  each  respec- 
tively. 

Held  also,  that  if  such  officer  has  exercised  his  discretion  in  a  reason- 
able manner  neither  ignoring  any  portion  of  those  matters  which  he 
ought  to  consider  nor  perversely  running  counter  to  the  general  sense 
of  the  role  hia  decision  ought  to  be  allowed  to  stand  aud  the  mere 
fact  that  an  appellate  or  revising  officer  takes  a  different  view  of 
personal  claims  is  not  a  good  reason  for  upsetting  or  modifying  that 
decision. 

No.  1  P.  R.  (Rev.)  1918. 
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M 

MORTGAGE. 

(1)  Whether   mortgagee  in   possession  can   object  to   partition  pro- 
ceedings. 

See  Partition  (1). 

No.  2  P.  R.  (Rev.)  1918. 

(2)  Mortgagee  in  possession — cannot  commute  produce  rent  into  cash 
rent  so  as  to  bind  the  mortgagor. 


See  Punjab  Tenancy  Act,  1887  (2). 

o 


No.  3  P.  R   (Rev.)  1918. 


OCCUPANCY  RIGHTS. 


Under  section  8 — may  be  established  by  proving  a    promise    not    to 
eject. 

See  Punjab  Tenancy  Act,  1887  (1). 

No.  5  P.  R.  (Rev.)  1918. 


PARTITION. 


(1)  With  consent  of  the  joint  owners — whether  a  mortgagee  can  inter- 
vene or  must  seek  his  remedy  in  the  Civil  Court. 

Held,  that  a  partition  effected  with  the  consent  of  the  joint  owners 
of  the  land  is  not  invalidated  by  reason  of  the  lack  of  the  mortgagee's 
consent  and  the  mortgagee  has  no  claim  to  be  made  a  party  to  the 
partition  proceedings. 

Semble,  a  mortgagee  with  possession  may  intervene  in  partition 
proceedings  or  be  a  party  to  them  only  when  the  property  to  be  parti- 
tioned is  a  tenancy  of  which  he  is  technically  the  "  landlord  "  i.e., 
the  person  under  whom  the  tenants  hold  land  and  to  whom  the  tenants 
are,  or  would  be  but  for  a  special  contract,  liable  to  pay  rent. 

Held  also,  that  a  mortgagee  alleging  injury  to  his  interest  by  the 
collusive  partition  proceedings  of  his  mortgagor  can  claim  his  remedy 
by  regular  suit  in  the  Civil  Court  and  a  dispute  of  this  character  does 
not  come  within  the  functions  of  a  Revenue  Officer  dealing  with  a 
partition  under  the  Revenue  Act. 

No.  2  P.  R.  (Rev.)  1918. 

(2)  Joint  Khata — application  by  co-sharer  not  in  actual  possession- 
objection  by  co-sharers  in  fossession — proper  procedure — onus  probandi 

Held,  that  where  application  for  partition  is  made  by  a  person  who 
is  recorded  as  a  co-sharer  but  is  not  in  actual  possession  and  the  other 
co  sharers  as  respondents  raise  a  question  of  title  the  Kevenue  Officer 
should  under  paragraph  8  of  Standing  Order  27  himself  proceed  to 
decide  the  question  of  title  without  referring  the  objectors  to  a  Civil 
Court. 
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PARTITION— conoid. 

Held  also,  that  where,  as  in  this  case,  the  applicant  is  recorded  as  a 
co-sharing  owner  along  with  the  other  parties  in  the  land  in  dispate 
and  has  moreover  joined  those  other  parties  in  a  suit  for  pre-emption 
of  a  portion  of  that  land  and  paid  his  share  of  the  price  the  onus  of 
proving  that  he  has  no  title  to  the  share  in  respect  of  which  he  claims 
partition  or  to  obtain  such  partition  in  on  the  objectors. 

No.  6  P.  R.  (Rev)  1918. 

PRODUCE. 

Appraisement  of —  through  Ke venue  Officer — not  invalidated  by  the 
landlord  or  tenant  refusing  to  accept  it. 

See  Punjab  Tenancy  Act,  1837  (?), 

No.  4  P.  R.  (Rev.;  1918. 
PUNJAB  TENANCY  ACT,  1887. 

(1)  Section  8. 

Establishment  of  occupancy  rights  by  proving  a  promise  (explicit  or 
implied)  never  to  eject — facts  constituting  proof  of  such  promise  in  the 
Dehra  Tahsil  of  the  Kangra  District. 

Held,  that  one  way  of  establishing  occupancy  rights  under  section  8 
of  the  Punjab  Tenancy  Act  is  by  proving  a  promise  never  to  eject. 
Such  promise  need  not  necessarily  be  explicit  but  may  be  implied  and 
proved  by  evidence  of  the  intentions  of  the  parties  as  shown  by  their 
actions,  uor  does  it  mean  a  promise  not  to  eject  under  all  circumstances 
whatsoever  but  a  promise  not  to  eject  ta  qasur  i  e.,  till  commission  of  a 
fault  against  his  tenure,  as  defined  by  Sir  M.  Fen  ton  in  his  judgment 
in  Cliowdhri  v.  Jassa,  Revenue  Revision  No.  204  of  1911-12. 

6  P.  E.  (Rev)  1900  and  6  P.  B.  (Bev.)  1914  and  Sir  James  Lyall's 
Settlement  Heport,  referred  to. 

Held  also,  that  the  facts  which  constitute  evidence  of  the  intentions 
of  the  parties  in  one  tract  may  differ  widely  from  those  which  con- 
stitute evidence  of  similar  intentions  in  another  and  that  in  the 
circumstances  of  the  Dehra  Tahsil  of  the  Kangra  District  the  facts 
established  in  the  present  case,  vis.,  that  the  applicant's  family  has 
been  cultivatiug  continuously  for  3  generations  and  for  51  years  at  a 
favourable  cash  rent,  having  originally  provided  its  own  implements 
for  the  cultivation  and  having  settled  on  the  land  some  time  after  the 
commencement  of  the  tenancy  but  not  less  than  26  years  a^o,  do 
constitute  proof  of  such  a  promise. 

No.  5  P.  R.  (Rev.)  1918. 

(2)  Section  13. 

Whether  a  mortgagee  luith  possession  can  commute  produce  rent  into 
cash  rent. 

Beli,  that  a  mortgagee  with  possession  though  technically  the  land- 
lord for  the  time  being  cannot,  under  section  13  of  the  Tenancy  Act, 
commute  produce  rent  into  cash  rent  so  as  to  bind  the  mortgagor  after 
the  mortgage  has  been  paid  off. 

No.  3  P.  R.  (Rev.)  1918, 
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PUNJAB  TENANCY  ACT  1887— concld. 
(3)  Section  19  (2). 

Refusal  of  tenant  to  accept  the  appraisement- ^whether  sufficient  reason 
for  not  confirming  it— suit  by  landlord  for  his  share— ivhether  Court  can 
ignore  the  appraisement. 

The  facts  were  that  the  landlord  applied  for  appraise mont  of  the 
produce  which  was  made  accordingly  by  the  Zaildar.  There  was  no 
suggestion  that  the  appraiser  acted   otherwise  than  honestly  and  with  j 

due  care.  The  Revenue  Officer  did  not  make  an  order  under  section 
19  (2)  of  the  Tenancy    Act  apparently   as  the  tenant  did  not  accept  the  y 

appraisement.     The  landlord  then  sued  for  the  value  of  his  share  in  the  ^    — 

produce  and  the  lower  Courts,  ignoring  the  appraisement,  made  their 
own  calculation  of  the  value  of  such  shares,  the  learned  Commisssioner 
relying  on  paragraph  12  of  Financial  Commissioner's  Standing  Order 
No.  2.  -■"■ 

Held  that  the  refusal  of  the  tenant  to  accept  the  result  of  the 
appraisement  is  cot  an  adequate  reason  for  the  Revenue  Officer  declin- 
ing to  confirm  it  under  section  19  (2)  of  the  Tenancy  Act. 

Held   also,   that  the   executive   instructions  relied:  on   by  the  lower  j 

Courts  were  only  intended  to  help  the  Courts  to  frame  a  reasonably 
equitable  esiimate  of  produce  rents  in  cases  in  which  reliable  evidence 
of  actual  pioduce  and  actual  value  is  rot  forthcoming. 

Hdd  consequently,  that  in  this  case  the  Courts  should  have  passed  a 
decree  in  accordance  with  the  appraisement. 

No.  4  P.  R.  (Rev.)  1918. 


R 


Commutation    of — by   mortgagee   in     possession — not    binding    on 
mortgagor.  3 

See  Punjab  Tenancy  Act,  1887  (2). 

No.  3  P.  R.  (Rev)  191* 
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financial  ^ommiseiomx  of  the 
Punjab. 

REVENUE  JUDGMENTS 

No.    1. 

Before  Hon.  Mr.  H.  J.  Maynard,  G.S.L,  Financial 
Commissio7ier. 
CHAUDHRI  MASHIR  ALT— APPELLANT, 

Versus 
MALIK  CHIRAGH  KHAN— RESPONDENT. 
Revenue  Appeal   No.  10   of  1917-18. 

Lambardari  —  Appointment  of  successor  in  default  of  an  heir  of  last 
incumbent— Rival  claimants-  matters  to  be  considered  -  Collector's  discre- 
tionary power  of  appointment  not  ordinarily  to  be  interfered  with— Lambar- 
dari rule  No.  5 

Held  that  in  making  an  appointment  as  successor  to  a  lambardar 
in  default  of  heirs  the  officer  making  the  appointment  is  at  liberty  to  con- 
sider, in  addition  to  the  points  set  out  in  rule  15,  all  matters  which  may 
reasonably  be  regarded  as  relevant  to  the  suitability  of  the  appointment 
and  as  between  rival  candidates  he  is  expected  to  decide  according  to  the 
general  balance  of  their  respective  claims  and  of  the  administrative  advan- 
tages or  disadvantages  of  appointing  each  respectively. 

Held  also,  that  if  such  officer  has  exercised  his  discretion  in  a  reason- 
able manner  neither  ignoring  any  portion  of  those  matters  which  he  ought 
to  consider  nor  perversely  running  counter  to  the  general  sense  of  the 
rule  his  decision  ought  to  be  allowed  to  stand  and  the  mere  fact  that  an 
appellate  or  revising  officer  takes  a  different  view  of  personal  claims  is 
not  a  good  reason  for  upsetting  or  modifying  that  decision. 

Appeal  from  the  order  of  Lieutenant  Colonel  C.  Powney  Thompson, 
Commissioner  of  Multan,  dated  22nd  October  1917. 

Mukand  Lall,  for  Appellant. 

Tek  Chand,  for  Respondent. 

The  order  of  the  learned  Financial  Commissioner  was  as 
follows  : — 

Maynard,  F.  C. — I  have  heard  counsel  for  the  parties.  19  th  Feb.  1918. 
There  is  no  claim  on  the  part  of  either  to  succeed  as  heir 
to  the  late  headman,  and  No.  (8)  in  the  grounds  of  appeal 
is  misleading  in  this  respect  The  case  is,  as  observed  by  the 
Commissioner,  one  to  be  dealt  with  under  rule  15,  as  though 
it  were  a  case  of  the  first  appointment  of  a  headman? 
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Rule  15  specifies  four  matters  for  consideration.  But 
these  four  matters  ard  not  the  only  matters  to  he  taken  into 
account.  They  are  to  be  taken  into  account  "  among  other 
matters,"  as  the  first  sentence  of  the  rule  shows.  An  officer 
making  an  appointment  is  at  liberty  to  consider  all  matters 
which  may  reasonably  be  regarded  as  relevant  to  the  suit- 
ability of  an  appointment,  and  he  is  expected  to  decide 
between  rival  candidates  according  to  the  general  balance  of 
their  respective  claims  and  of  the  administrative  advantages, 
or  disadvantages,  of  appointing  each  respectively.  If  he  exer- 
cises his  discretion  in  a  reasonable  manner,  neither  ignoring  any 
portion  of  those  matters  which  he  ought  to  consider,  nor  per- 
versely running  counter  to  the  general  sense  of  the  rule,  his 
decision  ought  to  be  allowed  to  stand  ;  and  the  mere  fact  that 
an  appellate  or  revising  officer  takes  a  different  view  of  personal 
claims  is  not  a  good  reason  for  upsetting  or  modifying  that 
decision. 

The  Collector  had  the  facts  regarding  the  property  and 
services  of  the  rival  candidates  before  him,  and  Malik  Charagh 
Khan  is  evidently  a  well  known  man,  being  a -retired  military 
officer  of  distinction  and  a  considerable  landed  proprietor  in 
the  Colony.  The  order  of  appointment  mentioned  the  fact 
that  "  there  is  an  old  feud  between  him  and  the  other 
lavxhardar  L.  Girdhari  Lai,"  and  observed  :  "In  fact  Malik 
Charagh  Khan  has  a  great  many  feuds.  He  should  not  be 
appointed  lambardar  in  this  chak  so  long  as  it  can  be  helped." 

Against  the  Collector's  order  appointing  Mashir  Ali  (who 
appears  at  the  present  time  to  be  the  owner  of  6  squares  in 
the  patti,  while  Malik  Charagh  Khan  is  the  owner  by  pur- 
chase of  the  other  eight)  Malik  Charagh  Khan  appealed  to 
the  Commissioner.  The  Commissioner  found  that  he  owns 
more  property  than  Mashir  Ali,  and  that  his  services  and 
those  of  his  son  are  equal  or  greater  than  those  of  Mashir  Ali 
and  his  forefathers,  and  also  that  his  influence  in  the  neigh- 
bourhood is  considerable.  He  also  observed  that  Malik  Charagh 
Khan  is  not  to  be  blamed  in  the  matter  of  his  feud  with  Gir- 
dhari Lai.  He,  therefore,  set  aside  the  Collector's  order  and 
appointed  Oharagh  Khan 

The  Collector's  further  remark  that  Malik  Charagh  Khan 
has  a  great  many  feuds,  and  should  not  be  appointed  lambardar 
in  this  chak  so  long  as  it  can  be  helped,  was  overlooked,  or  at 
all  events  not  specifically  dealt  with  in  the  Commissioner's 
order. 
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The  Collector  gave  full  consideration  to  the  claims  of 
the  parties,  and  assigned  a  definite  reason  for  not  selecting 
the  present  respondent.  Since  he  neither  ignored  any  of  the 
considerations  which  the  rule  requires  him  to  take  into  account, 
nor  gave  a  decision,  which  could  be  described  as  perverse  or 
unreasonable,  between  the  claims,  taken  each  as  a  whole,  of  the 
two  parties,  his  decision  should  not  have  be  en  reversed  upon 
appeal.  I  therefore  accept  the  present  appeal  and  restore  the 
Collector's  order  appointing  the  appellant.  I  give  the  costs 
of  the  present  proceedings  in  favour  of  the  appellant. 

Appeal  accepted. 


No.  2. 
Before  Hon.  Mr.  H.  J.  Maynard,  C.S.T.,  Financial 
Commissioner. 

CHOWDHRI  THAKAR  DAS— APPLICANT, 

Versus 

SULTAN  BAKHSH  AND  OTHERS— RESPONDENTS 

Revenue  Revision  No.  300  of  1916-17. 

Partition— with  consent  of  the  joint  owners  -Whether  a  mortgagee  can 
intervene  or  must  seek  his  remedy  in  the  Civil  Court. 

Held,  that  a  partition  effected  with  the  consent  of  the  joint  owners  of  the 
land  is  not  invalidated  by  reason  of  the  lack  of  the  mortgagee's  consent  and 
the  mortgagee  has  no  claim  to  be  made  a  party  to  the  partition  proceedings. 

Semble,  a  mortgagee  with  possession  may  intervene  in  partition  proceed- 
ings  or  be  a  party  to  them  only  when  the  property  to  be  partitioned  is  a 
tenancy  of  which  he  is  technically  the  "  landlord  "  i.  e.  the  person  under 
whom  the  tenants  hold  land  and  to  whom  the  tenants  are,  or  would  be  but 
for  a  special  contract,  liable  to  pay  rent. 

Held  also,  that  a  mortgagee  alleging  injury  to  his  interest  by  the  collu- 
sive partition  proceedings  of  bis  mortgagor  can  claim  his  remedy  by  regular 
suit  in  the  Civil  Court  and  a  dispute  of  this  character  does  not  come  within 
the  functions  of  a  Revenue  Officer  dealing  with  a  partition  under  the  Land 
Revenue  Act. 

Revision  from  the  order  of   Lieutenant-Colonel  G.  Poivney 
Thompson,  Commissioner  of  Multan,  dated  the  19th  June  1917. 

Mukand  Lai  Puri,  for  Petitioner. 
Durga  Das,  for  Respondents. 

The   order   of   the  learned  Financial  Commissioner  was  as 
follows  : — 

Maynard,  F.  C. — I  have  heard  counsel  for  both  the  parties.    2Srd  Febv.  1918 
The  partition  as  effected  is  admittedly  not  in   accordance   with 
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the  sanctioned  mode  of  partition.  On  the  other  hand  it  is 
admitted  hefore  me  that  the  allegation  in  clause  (b)  of  the  third 
ground  of  revision  is  not  in  accordance  with  fact.  The  actual 
mode  differs  from  the  sanctioned  mode  in  this,  that  lots  were  not 
cast  for  the  portions  assigned  to  each,  but  each  co-sharer  took 
such  land  as  he  agreed  to  take.  The  actual  partition  was  in  effect 
a  partition  authoritatively  made  in  accordance  with  the  consent 
of  the  co-sharers.  The  applicant  objects  that,  as  mortgagee, 
with  possession  of  an  undivided  share,  he  was  entitled  to  be 
treated  as  a  party  to  the  partition  proceedings,  and  that  those 
proceedings  are  irregular  because  he  did  not  consent  to  the 
departure  from  the  sanctioned  mode. 

A  mortgagee  with  possession  is  a  landowner  within  the 
meaning  of  the  Land  Revenue  Act  (section  3  (2)).  Bat  the  Act 
does  not  employ  the  expression  "  landowner  "  in  determining 
who  are  the  pei sons  who  have  a  right  to  apply  for  partition. 
The  woids  of  section  111  are:  "  Any  joint  owner  of  land  or 
any  joint  tenant  of  a  tenancy  in  which  a  right  of  occupancy  sub- 
sists." In  the  remainder  of  the  chapter  on  partition  the  ex- 
pressions "  owner,"  "joint  owner,"  "  co-sharer  "  are  in  various 
passages  emploved,  and  there  is  a  provision  that,  on  an  appli- 
cation for  the  partition  of  a  tenancy,  the  objection  of  the 
"  landlord  "  (which  includes  a  mortgagee  with  possession)  may 
be  a  sufficient  reason  for  absolute  disallowance.  The  word 
"  landowner  "  only  occurs  twice  in  the  chapter  ;  once  in  section 
125,,  which  does  not  deal  with  partition  but  with  periodical 
redistribution  of  land  in  an  estate  which  is  subject  to  that 
custom  ;  and  once  in  section  110  where,  it  is  provided  that  a 
partition  shall  not  in  ordinary  course  affect  the  joint  liability 
for  the  land  revenne  There  is  every  indication  of  the  precise 
and  careful  use  of  language  throughout  the  chapter,  and  it 
does  not  appear  to  be  the  intention  of  the  framers  of  the  Act  to 
recognise  the  claim  of  a  mortgagee  with  possession,  as  such,  to 
intervene  iu  partition  proceedings,  or  to  be  a  party  to  them, 
except  when  the  property  to  be  partitioned  is  a  tenancy  of 
which  he  is  technically  the  "  landlord,"  that  is  to  say  the 
person  under  whom  the  tenants  hold  land  and  to  whom  the 
tenants  are,  or  would  be  but  for  a  special  contract,  liable  to 
pay  rent. 

In  the  present  case  it  is  alleged  by  the  mortgagee  that  the 
mortgagors  have  colluded  with  the  other  co-sharers  to  injure 
him,  and,  with  this  object,  have  accepted  as  their  share  land 
having  inferior  advantages  in  respect  to  irrigation.     It   is   not 
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alleged  that,  by  reason  of  this  supposed  collusion,  the  land 
•which  has  fallen  to  the  share  of  the  mortgagor  is  of  less  value 
than,  the  amount  of  the  mortgage  debt.  But  a  mortgagee  alleg- 
ing injury  to  his  interest  by  the  collusive  proceedings  of 
his  mortgagor,  can  claim  his  remedy  by  regular  suit  in  the 
Civil  Courts.  A  dispute  of  this  character  does  not  come  within 
the  functions  of  a  Revenue  Officer  dealing  with  a  partition 
under  the  Land  Revenue  Act. 

The  partition  effected  in  this  case  with  the  consent  of  the 
joint  owners  of  the  land  i«  not  invalidated  by  reason  of  the  lack 
of  the  mortgagee's  consent  and  the  mortgagee  had  no  claim  to 
be  made  a  party  to  the  partition  proceedings. 

Revision  rejected-  The  applicant  to  pay  the  respondent's 
costs  in  these  proceedings. 


Revision  rejected. 


No.  3. 

Before  Hon.  Mr.  H.  J.  Maynard,  0.8  L,  Financial 

Commissioner. 

SAN" WAN  SINGH,  <fcc— (Defendants)— APPLICANTS, 

Versus 
BUTA— (Plaiktiff)— RESPONDENT. 

Revenue  Revision  No.  11  of  1917- J 8. 

Punjab  Tenancy  Act,  XVI  0/1887,  section  13—iohetker  a  mortgagee  with 
possession  can  commute  produce  rent  into  cash  rent. 

Held,  that  a  mortgagee  with  possession  though  technically  the  landlord  for 
the  time  being  cannot,  under  section  13  of  the  Tenancy  Act,  commute  produce 
rent  into  ca<h  rent  so  as  to  bind  the  mortgagor  after  the  mortgage  has  been 
paid  off. 

Revision  from  the  order  of  G.  J.  Hallifax,  Enquire,  Commissioner 
of  Jullundur,  dated  the  Bist  October  1917. 

Jagan  Nath,  for  Petitioners. 

Fakir  Chand,  for  Respondent. 

The   order  of   the   leai  ned  Finaucial  Commissioner  was  as 
follows  : — 

Maynard,  F.  C— I  have  heard  counsel  for  the  parties-  The    20th  Feb    "9 IS 
landlord  sued  his  tenants  for  the  value  of  rents  in   kind.     They 
pleaded   that  the    mortgage   of    the   land    hud,   prior  to    its 
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redemption,  commuted  the  rent  in  kind  for  a  rent  in  cash.  The 
first  Court  decreed  the  claim  and  the  Collector,  in  his  appellate 
order,  said  that  the  landlord  is  not  bound  by  the  arrangement 
made  by  the  mortgagee.  The  Commissioner  reports  the  case 
for  orders  on  the  ground  that  the  mortgagees  were  the  landlords 
within  the  meaning  of  section  13  of  the  Tenancy  Act,  at  the 
time  -when  they  agreed  to  the  commutation  of  the  rent  in 
kind. 

The  mortgagees  were  certainly  the  landlords  during  the 
term  of  the  mortgage,  and  urder  section  13  the  rent  in  kind 
could  not  have  been  commuted  for  a  rent  in  cash  without  the 
consent  of  the  mortgagees  as  well  as  the  consent  of  the 
tenants. 

But  the  point  which  I  have  to  decide  is  a  different  one. 
The  question  is  whether  the  consent  of  the  mortgagees  and  the 
tenants  was  sufficient  to  validate  the  commutation.  If  every 
person,  who  is,  for  the  time  being-,  technically  the  landlord  of 
land,  is  entitled  to  give  validity  by  his  conseut  to  a  change  in 
the  method  by  which  rent  is  paid,  it  would  be  open  to  a  widow 
having  only  a  life  interest,  or  a  mortgagee  whose  mortgage  is 
on  the  point  of  redemption,  or  a  person  holding  a  temporary 
farm  of  land  for  the  jecovery  of  an  arrear  of  land  revenue  or 
by  order  of  a  Couit  executing  a  decree,  to  impair  very  seriously 
the  value  of  the  landlord's  rights  by  agreeing  to  an  unfavourable 
commutation. 

It  is  a  general  principle  of  law  that  a  mortgagee  is  not 
entitled  to  change  the  terms  of  a  lease  of  property  mortgaged 
to  him.  No  doubt  it  is  open  to  him,  if  he  should  desire  to  do 
so.  to  waive  the  recovery  of  rent,  or  of  part  of  the  rent,  during 
the  continuance  of  the  mortgage.  If  he  had  the  power  to  do 
more  than  this,  his  rights  as  mortgagee,  would  be  extended 
beyond  the  term  of  the  mortgage,  which  is  the  occasion  of  their 
existence.  It  would  not  be  within  the  scope  of  the  Punjab 
Tenancy  Act  (which,  by  its  preamble,  purports  to  amend  the 
law  relating  to  the  tenancy  of  laud)  to  give  to  a  mortgagee 
such  extended  rights:  and  section  13  of  the  Aot  does  not,  in 
effect,  confer  any  authority  such  as  is  suggested  in  the  order  of 
reference. 

Bevition  rejected. 


May,  1918.  ]  REVENUE  JUDGMENT3-No.  4.  7 

No.  4. 

Before  Hon.  Mr.  H.  J.  Maynard,  C.S.T.,  Financial 

Commissioner. 

PIR  MULK  SHAH— (Plaintiff)— APPLICANT, 

Versus 
NATHU  AND  OTHERS— (Defendants)— RESPONDENTS. 
Revenue  Rev  ision  No  60  of  1917-18. 

Punjab  Tenancy  Act,  XVI  of  1887,  section  19  (2)— refusal  of  tenant 
to  accept  the  appraisement  -whether  sufficient  reason  for  not  confirming 
it— suit  by  landlord  for  his  share  -whether  Court  can  ignore  the  appraise- 
ment. 

The  facts  were  that  the  landlord  applied  for  appraisement  of  the  produce 
which  was  made  accordingly  by  the  Zaildar.  There  was  no  sugges- 
tion that  the  appraiser  acted  otherwise  than  honestly  and  with  due  care.  The 
Revenue  Officer  did  not  make  an  order  under  section  19  (2)  of  the  Tenancy 
Act  apparently  as  the  tenant  did  not  accept  the  appraisement.  The  landlord 
then  sued  for  the  value  of  his  share  in  the  produce  and  the  lower  Courcs, 
ignoring  the  appraisem  ent,  made  their  own  calculation  of  the  value  of  such 
shares,  the  learned  Commissioner  relying  on  paragraph  12  of  Financial 
Commissioner's  Standing  Order  No.  2. 

Held,  that  the  refusal  of  the  tenant  to  accept  the  result  of  the  appraise- 
ment is  not  an  adequate  reason  for  the  Revenue  Officer  declining  to  confirm  it 
under  section  19  (2)  of  the  Tenancy  Act. 

Held  also,  that  the  executive  instructions  relied  on  by  the  Lower  Courts 
were  only  intended  to  help  the  Courts  to  frame  a  reasonably  equitable 
estimate  of  pro  luce  rents  in  cases  in  which  reliable  evidence  of  actual  produce, 
and  actual  value  is  not  forthcoming. 

Held  consequently,  that   in    this  case  the  Courts  should  havo  passed  a 
decree  in  accordance  with  the  appraisement. 
Revision  from    the    order    of    Lieulenant-Oolonel     A.   E.   Barton, 

Commissioner  of  Rawalpindi  date!  the  19th  October  1917. 

Badr-ud-Diu,  for  Petitioner. 

Diwan  Chaud,  for  Respondent. 

The  order  of  the  learned  Financial  Commissioner  was  as 
follows : — 

Maynard,  F.  0. — In  this  group  of  cases,  Nos.  60  to  62,  I  2nd  March  1918. 
have  heard  counsel  for  both  the  parties.  The  facts  are  these. 
The  landlord  applied  for  appraisement  of  the  produce,  which 
was  made  accordingly  by  Abdulla  Khan.  Zaildar.  There  is  no 
suggestion  that  tho  appraiser  acted  otherwise  than  honestly 
and  with  due  car*.  The  Revenue  Officer  should  thereupon 
have  made  an  order,  under  section  19  (2)  of  the  Punjab 
Tenancy  Act,  either  confirming  or  varying  the  appraisement. 
He  omitted   to  do  so.     This  was  a  grave  omission,  but  there  is 
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no  reason  why  either  of  the  parties  should  suffer  by  reason  of 
the  remissness  of  the  Revenue  Officer,  and  the  appraisement 
proceedings  can  be,  and  ought  to  be,  considered  on  tveir  merits, 
notwithstanding  the  absence  of  formal  confirmation. 

The  appraisement  took  place  on  April  9th,  a  date  on  which 
it  is  reasonably  to  be  supposed  that,  in  the  Gujrat  district,  all 
the  principal  crops  were  still  standing,  and  that  a  capable 
appraiser  acting  in  good  faith,  would  have  no  difficulty  in 
appraising  them  accurately.  There  is  a  subsequent  suggestion, 
in  the  course  of  the  hearing  of  the  present  suits  before  the 
Naib-Tahsildar  that  certain  crops  had  already  been  cut.  Senji, 
khaivid,  coriander  seed  and  stunf  are  specially  mentioned. 
It  is  quite  possible  that  some  crops  had  already  been  cut 
for  green  fodder.  But,  if  this  was  so,  it  was  fair,  having  regard 
to  section  16  of  the  Act,  to  assume  that  the  produce  was  as 
full  as  the  fullest  crop  of  the  same  description  on  similar  land 
in  the  neighbourhood  for  that  harvest.  The  areas  sown  with 
spices  were  very  small. 

There  i<*  a  note  on  the  appraisement  proceedings  which 
appears  to  show  that  the  Revenue  Officer  omitted  to  pass  an 
order  under  section  19  (2)  because  the  tenant  did  not  accept 
the  appraisement.  It  is  sufficient  to  say  here  that  the  refusal 
by  a  tenant  to  accept  the  result  of  an  appraisement  U  not  an 
adequate  reason  for  declining  to  confirm  it.  If  it  were  an 
adequate  reason  for  declining,  it  would  always  be  in  the  power 
of  a  tenant  to  stultify  appraisement  proceedings  by  merely 
objecting  to  them.     This  is  not  the  intention  of  the  law. 

The  Naib-Tahsildar  did  not  give  a  decree  for  the  value  of 
the  produce  on  the  basis  of  the  appraisement :  but  made  a 
calculation  of  his  own,  by  adding  50  per  cent.,  on  some  not 
clearly  defined  principle,  to  the  normal  or  average  rates 
(which  are  intended  for  application  when  there  is  no  means  of 
ascertaining  the  actual  produce  of  a  particular  harvest).  To 
the  result  thus  obtained  he  ad -led  one  anna  in  the  rupee  on 
account  of  malikanu,  which  is  due  at  the  rate  of  !2|  topa  per 
mani  of  the  produce. 

On  appeal  the  Collector,  again  ignoring  the  appraisement, 
which  he  refers  to  only  to  say  that  it  was  not  accepted  by  the 
tenants,  made  a  fresh  calculation  of  his  own,  in  which  he 
omitted,  apparently  by  inadvertence,  the  item  of  12£  tnpa  per 
mani  for  malihana.  He  observed  that  the  Rabi  of  1916  was 
a  very  poor  one  (though  the  Naib-Tahsildar  had  definitely 
found   that   on  this   particular  area  it  was  the  best  harvest  fo 
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six  years).     He  also  drew   an   inference,    unfavourable  to    the 
landlord,  from  the  fact  that  he    had   not   attended  on  the  land 
to  take  his  share  of  the  produce,  although  served  with  a   notice 
to  do  so.     On    this  point  there   is   some  obvious  misapprehen- 
sion.    The  proceeding's  were  for  appraisement  and  not   for    the 
division  of  the   produce  and  were  already    complete  before  the 
tenants  ashed  that  the  landlord  should  be  required  to  attend  to 
receive   his    share.       On     further   appeal,    the  Commissioner 
observed  that  the  rates   awarded   by   the  Naib-Tahsiidar  were 
excessive,   because   they    were   not    in  accordance   with  "  the 
normal  rates  laid  down  in  the  Financial  Commissioner's  circular, 
by  which  such  cases  are  governed"     The  reference  here   is    to 
paragraph  12   of  the  Financial  Commissioner's  Standing  Order 
No.  2  and  to    certain    paragraphs  of    the  Land  Administration 
Manual  there   referred    to.        The     object   of    the    executive 
instructions  there  given  is  to  provide  tha  Revenue  Courts  with 
a   means    of   calculating    the  probable   produce  and  its  probable 
selling  value,  from  the  records  of  crop  inspection  the  Settlement 
Officer's  estimate  of  average  outturns  and  other  available  sources, 
in   those  cases  ia  which  reliable  evidence  of  thft  artual  produce 
and  actual  selling  price  is  not  available      The  Courts  generally 
have  to  calculate  the  amount  and    cash    value  of  rents  in    kind 
after  a  crop  has  been  removed,  and  the  or  il  evidence    which  is 
adduced  on  such  subjects  is  coloured  by  the  predilections  of  the 
witnesses.  It  is,  therefore,  essential  that  they  should  be  supplied 
with   the  means  of   arriving  at  a  reasonably  equitable  estimate 
even  though  it   be   an  estimate  for  an  average   or  normal   crop 
rather   than  for  the  actual  particular  crop  which  is  (he  subject 
of  litigation.     But  if  the  actual  particular    crop  has  been   seen 
on  the  spot  and  appraised  by  a  reliable  and  qualified  appraiser, 
there   is   no  reason   for   having  recourse  to  a  calculation  of  the 
kind   which  is  inevitable   when  no  evidence  of  this  character  is 
available. 

But  in  legal  form,  the  misttke  made  by  the  lower  Courts 
is  this.  They  have  created  a  conclusive  presumption  in  favour 
of  a  calculation,  made  on  the  basis  of  certain  executive 
instructions  which  were  drawn  up  to  help  the  Courts  to  frame 
a  reasonably  equitable  estimate  of  produce  rents  in  cases  in 
which  reliable  evidence  of  actual  produce  and  actual  value 
is  not  forthcoming  :  and  have  conceived  themselves  precluded 
from  accepting  evidence  of  the  actual  produce,  because  it 
involved  a  departure  from  that  calculation.  But  there  is 
no   conclusive   presumption   in   favour    of   the  calculation  for 
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-winch  the  Financial  Commissioner's  executive  instructions 
provide.  There  is  only  a  conventional  presumption  in  favour  of 
its  accuracy,  when  reliable  evidence  of  t lie  particular  crop 
cannot  be  had. 

In  the  present  case  the  evidence,  which  deserved  most 
weight  and  which  would  have  be  n  followed  but  for  mistakes  in  ' 
the  application  of  the  law,  was  the  record  of  the  appraisement. 
The  mistakes  were  these.  In  the  first  place,  it  was  held  that 
an  appraisement  under  chapter  II  of  the  Punjab  Tenancy  Act 
is  not  valid  unless  the  tenants  assent  to  it,  whereas  the  assent 
of  neither  landlord  nor  tenant  is  essential  to  its  validitj^^ln 
the  second  place,  it  was  held  by  implication  that  the  record 
contained  in  the  appraisement  proceedings  was  not  admissible 
in  evidence,  or  at  all  events  not  worthy  of  credence  :  and  it  was 
also  held,  by  implication,  that  there  is  a  conclusive 
presumption,  in  suits  for  the  value  of  produce  rents  that 
produce  calculated  according  to  the  Financial  Commissioner's 
instructions  in  paragraph  12  in  Standing  Order  No.  2,  is  the 
actual  produce  of  the  particular  land  in  thp  particular  harvest 
in  suit.  It  is  t:  uo  that  Lue  Crvinne  Officer,  dealing  with  the 
appraisement  proceedings  failed  to  give  effect  to  the  direction  in 
section  19  (2)  of  the  Pun;  ih  Tenancy  Act,  which  require  him 
to  maker.!  order  either  confirming  or  varying  the  appraise- 
ment. I'uf  this  omission  did  not  nffeet  the  admissibility  or 
the  value  of  tho  evidence  contained  in  the  appraisement  reoord. 

Following  the  appraisement  and  adding  one  anna  in  the 
rupee  on  account  of  the  malikana  due,  I  accept  the  applications 
in  cases  60,  61,  62,  and  give  amended  decrees  as  follows  : — 

No.  60  (Original  case  No.  22)  Rs.  26-0  0, 

No.  61  (Original  case  Xo.  23)  Rs.  100-2-0, 

No.  62  (Original  case  No.  ^1)  Rs.  30-6-1, 

with  the  costs    of  the   present    proceedings  in   favour   of    the 
applicant. 


"Revision  accepted. 
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No.  5. 

Before  Hon.  Mr.  H.  J.  Maynafd,  C.S.I.,  Financial 

Commissioner. 

*KIRPA  AND    JHALA— (Plaintiffs*)— APPLICANTS, 

Versus 

TLRHU  AND  OTHERS- (Defexdaktb)—  RESPONDENTS. 

Revenue  Revision  No.  36  of  19  J 7- 18. 

|k  Punjab  Tenancy  Act,  XVI  of  18S7,  section  8  -  establishment  of  occupancy 
rights  by  proving  a  promise  {explicit  or  implied)  never  to  eject— facts  constitut- 
ing proof  of  such  promise  in  the  Dehra  Tahsil  of  the  Kangra  District. 

Held,  that  one  way  of  establishing  occupancy  rights  under  section  8  of 
the  Punjab '-Tenancy  Act  is  by  proving  a  promise  nevor  to  eject.  Such 
promise  noocl  not  necessarily  be  explicit  but  may  be  implied  and  proved  by 
evidence  of  the  intentions  of  the  parties  as  shovn  by  their  action*,  nor  does 
it  moan  a  promise  not  to  eject  under  iJl  circumstances  whatsoever  but  a 
promise  not  to  eject  it  ■j.isur.i.  e.,  till  commission  of  a  fault  against  his 
tenure,  as  defined  by  Sir  M.  Fentuu.in  his  judgment  in  Choicdhri  v.  Jassa, 
Revenue  Revision  Xo.  20-1  of  1011-12  (1). 

QP.R.   (Rev.)  11300(2;,   and  G  P.  R    Ru.)   1911(3),   and  Sir  Ja 
Lyall's  Settlement  Report,  referred  to.  ^^j^^ 

llcld  also,  that  the  facts  which  cuiistitul^Widenee  of  the  intentions  of 
the  parties  iu  one  tract  may  differ  widely  from  those  which  cou/titute  evidence 
of  similar  intentions  iu  another  and  that  in  i;  _■  circumstances  -i  the  Dehra 
Tahsil  of  the  Kangra  District  the  facts  established  iu  the  present  case,  viz., 
that  the  applicant's  family  hajH^e^uMvatinj^^  j 

and  for  51  yeargat  a  favourable  cash  rent,  having  originally  provided  its 
own  implements  for  the  cultivation,  and  having  settled  on  the  land  some  time 
after  the  commencement  of  the  tenancy  but  not  less  than  26  years  ago,  do 
constitute  proof  of  such  a  promise. 

Revision  from  the  order  of  C.  J-  Hallifax,  Esquire,    Commissioner 
of  Jullaiidur,  dated  the  7th  Jubj  1917. 

Tek  Cliand,  for  Petitioners. 
Jaggan  Nath,  for  Respondents. 

The  order  of  the  learned    Financial  Commissioner  was   as 
follows  :  — 

Maynaed,  F.  G. — I  have  heard  counsel  for  both  parties,  27//t  Feb.  1918 
Tho  applicants  are  grandsons  of  one  Pathu  who  waa  shown  in 
the  Settlement  Record  of  186S  as  tcnaut  of  certain  lands  of 
which  tho  land  now  in  dispute  form3  part,  paying  a  rent  of 
Rs.  5-2-0  by  the  year.  It  appears  that  Rs.  4-5-3  was  the 
portion  of  this  sum  duo  by  way  of  land  revenue   and  cesses,    so 

(1)  Printed  at  the  end  of  this  judgment. 

(2)  6  P.  R.  (Rev.)  1900  (Khairati  v.  Mannu  Khan). 

(3)  6  P.  R.  {Rev.)  1914  (Nawab  Ali  v.  Lai  Singh), 
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the  rent  was  a  very  favourable  one.  It  wa3  noted  that  Pathu 
had  received  the  land,  four  years  before,  in  a  cultivated  state 
from  the  landlord  and  that  he  was  a  tenant  "  of  the  second 
sort."  In  the  list  of  tenants  Pathu  is  described  as  one  who 
brought  ploughs  from  another  village  to  cultivate  the  laud. 
His  home  was  in  Tika  Paragpur,  which,  it  appears,  is  about  a 
mile  away.  He  clearly  did  not  belong  to  the  cla=s  described 
in  paragraph  50  of  Sir  James  Lyall's  Settlement  Report, 
because  he  found  his  own  implements.  He  was,  it  would  seem, 
;m  "  opahu,''  belonging  to  that  very  small  sub-division  of  the 
class  which  did  not  pay  a  rent  in  kind,  but  a  cash  rent,  which, 
as  already  noted,  was  very  favourable  to  the  tenant  ;  and  it  is 
a  lair  inference,  from  the  facts  about  rents  stated  in  paragraph 
51  of  the  above  quoted  report,  that  his  status  was  in  some 
respects  a  privileged  one.  On  the  other  baud  he  was  not,  at 
all  events  in  186^,  a  "  basnu  "  or  "  basiku  opahu  "  because  he 
did  not  then  reside  upon  the  land  which  he  cultivated,  but 
about  a  mile  away  from  it. 

In  the  peculiar  conditions  of  the  Kangra  District  the  fact 
that  Pathu  did  not  reclaim  this  land  from  waste  has  no  bearing 
upou  the  question  of  his  status  as  a  tenant-  In  paragraph 
57  of  the  Report  already  cited  Sir  James  Lyall  writes  as 
follows  : — 

"  As  to  the  reclaimer  of  waste,  the  waste  being,  as  I  have 
explained  already,  all  State  property  or  no  man's  land,  it 
followed  that  no  private  person  held  any  which  he  could  make 
over  to  another  for  cultivation,  and  that  the  man  who  first 
cleared  a  field  must  hold  it  as  a  crown-tenant  or  proprietor, 
not  as  an  "  opahu." 

If  Pathu  had  reclaimed  the  waste  lie  would  have  been  its 
proprietor,  not  its  tenant,  but  there  is  no  suggestion  to  this 
effect 

In  1892  the  Settlement  Record  slows  Kura,  son  of  Pathu, 
now  stated  to  be  au  inhabitant  of  the  village,  and  a  tenant  of 
class  Ko.  2,  occupying  the  same  land  of  which  a  small  portion 
has  become  a  residential  site.  The  rent  is  still  a  favourable 
cash  rate,  being  Rs.  5-7-0  in  a  lump  sum  for  the  area  now  in 
dispute,  while  the  revenue  is  Rs.  5-9-9  and  the  cesses  Rs.  0-12-.J. 
In  the  resettlement  which  has  just  been  completed  by  Mr. 
Shuttleworth,  this  rent  is  even  more  favourable  being  lis  3-H-O 
in  a  lump  sum,  against  a  total  of  Ks.  6-2-6  for  revenue  and  cosses. 

It  appears  then  that  the  applicants  have  been  cultivating 
continuously  for  three  generations    and  for  Qfty  Four  yea 


June,  1918.]  REVENUE  JUDGMENTS -No.  6.  13 

a  favourable  but  not  unvarying  cash  rent :  that  the  family 
originally  brought  its  own  implements  from  another  village  to 
cultivate  the  land,  and  that  it  did  not  settle  upon  the  land  till 
some  date  unknown  between  1868  and  1892,  but  has  been 
settled  upon  it  for  at  least  26  years.  They  are  described 
throughout  as  tenauts  of  second  sort :  and  this  expression 
means  that  they  originally  brought  tho  implements  of  cultiva- 
tion from  another  village,  and  did  not  originally  settle  on  the 
land. 

On  these  facts  the  Collector  found  that  the  applicants 
became  "basiku  opaliu"  some  time  before  1892.  and  that 
the  conditions  which  created  this  cla^s  of  tenant  did  not  cease 
automatically  with  the  preparation  of  Sir  James  Lyall's  records  : 
and  he  declared  them  occupancy  tenants  under  section  8  of  the 
Punjab  Tenancy  Act.  The  Commissioner  held  that  the  status 
of  "basiku  opahu  "  cannot  be  acquired  by  settlement  on  the 
land,  not  as  a  condition  of  the  tenancy  but  long  after  the 
beginning  of  the  tenancy  :  and  that  no  custom  is  proved  by 
which  a  tenant  of  class  2  is  entitled  to  occupancy  rights  :  and 
he  restored  the  order  of  the  Assistant  Collector,  ordering 
ejectment,  subject  to  the  payment  of  Rs.  30-10-3  as  com- 
pensation 

The  decision  of  the  Financial  Commissioner  which  forms 
the  precedent  for  holding  that  the  "  basiku  opahu  "  is  entitled 
to  occupancy  rights  under  Section  8  of  the  Punjab  Tenancy 
Act,  is  contained  in  Sir  Michael  Fenton's  judgment  in  Chowdhri 
v.  Jassa  and  others  (Revision  No  2Ciof  1911-12),*  from  which 
I  take  the  following  extracts  : — 

"  A  very  full  account  of  the  basiku  opahu  tenure  is  given  in 
Mr.  (Sir  James)  Lyall's  Settlement  Report  (paragraphs  51 — 56). 
From  it  I  gather  that  the  following  arc  distinctive  incidents 
of  the  teuure  : — ■ 

(a)  The  tenant  was  induced  to  settle  down  on  the  holding 
by  the  landlord  ; 

(6)  He  waa  inquired  to  live  011  or  ueai  the  land,  building 
the  farm  houses  thereon.  In  this  respect  he  differed  from  the 
opahu  who  lived  in  the  village  and  was  not  a  basiku  ; 

(c)  Though  there  whg  no  deed  or  express  verbal  agreement 
there  was  an  implied  contract  that  the  tenant  should  hold  so 
long  as  he  farmed  well  and  paid  the  rent,  "  or  in  other  words 
ta  qasur,  that  is,  till  commission  of  a  fault  against  his  tenure." 

*  Printed  al  die  end  <>f  this  ju  ; 
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"  Now  it  is  difficult  to  understand  why  there  should  be  any 
hesitation  in  holding  that  tenants  of  the  above  class  are  entitled 
to  an  occupancy  status.  The  vague  and  undefined  liability 
to  eviction  for  a  fault  against  tenure  is  nothing  more  than 
the  liability  which  has  since  beau  brought  under  statutory 
definition  and  regulation  in  sections  «SS  or  39  of  the  Punjab 
Tenancy  Act  1887.  That  this  liability  was  not  in  1865  regarded 
as  inconsistent  with  au  occupancy  status  is  I  think  sufficiently 
attested  by  the  facts  that  at  a  meeting  of  Hamirpuv  proprietors 
convoked  by  Mr.  Lyall  in  that  year  the  response  to  the  inquiry 
whether  by  the  custom  of  the  country  any  cluss  of  tenants 
was  entitled  to  the  status  of  hereditary  cultivator,  was  that 
basiku  opahus  were  so  entitled. 

^ince    Mr.  Lyall   wrote;  in  1872  the  scope  and  intention  of 

section    8   of   the  Tenancy    Act  h;is  been  examined,  notably  by 

Sir  Lewis  Tupper  in  No.  6  Punjab  Record,  Revenue,  of    1900. 

j  It  seems  to   me   that   it  is  in  accordance  with    the  principles 

|  derived  from    that   ruling   to  hold  that  a  tenaut  tvhose  tenure 

|  includes  the  incidents  which  I    have   above    described  as  con- 

/  stituting  the  distinguishing  features  of  tiiQopahu  basiku  tenure, 

»    and    whose    position  is  further  foi  titled  by  length  of  possession, 

is  entitled  to   be  regarded    as     an    occupancy    tenant    under 

section   8    of  the  Tenancy  Act  1S87.     1  attach  no  importance  to 

the   consideration    mentioned   by   the    Couiuiissiouer   that    the 

\y\  tenant    in_  the   present   case   has   not  enjoyed    fixity    of    rent. 

Qnder  the  Tenancy  Acts  of  both    186S   and  V  rents    of 

^  occupancy  tenants  are  liable  to  enhancement." 

In  the  Kaugra  District  houses  are  commonly  of  a  substan- 
tial kind  for  climatic  reasons,  ani  the  fact  that  a  tenant  goes 
to  the  trouble  and  expense  of  building  a  house  upon  a  particular 
piece  of  land  serves  at  once  as  a  guarantee  to  the  landlord 
that  he  will  not  lightly  desert  the  land,  and  as  au  indication 
of  an  understanding  between  the  landlord  and  himself  that 
ho  will  not  lightly  be  dispossessed.  Behind  the  decision  that 
a  basiku  opahu  is  entitled  to  occupancy  rights,  there  lies  a 
principle ;  and  this  principle  is  that  w  hen  a  tonaut  haa  been 
led  to  expect  some  permanence  of  tenure,  there  is  an  implied 
promise  on  tho  part  of  the  landlord  to  treat  the  tenure  as 
permanent.  The  building  of  the  house  is  along  with  other 
facts,  a  piece  of  evidence  as  to  the  intentions  of  the  parties. 

On  this  point  Sir  James  Lyall  writes  in  paragraph  54 
of  the  report  above  quoted:— "  This  distinction  whioh  I  have 
drawn  between   the  "  basiku  op  laut    settled  down 
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on  the  land  he  farms,  and  the  "  opahu,"  whose  home,  though 
in  the  neighbourhood,  is  not  connected  with  the  farm,  is  one 
which  is,  I  think,  generally  recognised-  It  is  based  on  the 
presumption  that,  in  the  one  case,  to  induce  the  tenant  to  move, 
build,  and  settle  down,  he  must  have  been  led  to  exrect  some 
permanence  of  tenure  ;  in  the  other  case  the  same  presumption 
does  not  arise,  But  to  say  that  by  custom  and  feeling  of  the 
country  the  whole  question  of  right  depends  npon,  whether 
the  tenant  lives  on  the  land  or  not,  is  to  say  too  much,  and  to 
draw  a  more  distinct  lino,  between  the  two  o]  tsses  than  really 
existed  or  exists." 

He  then  goes  on  to  say  that  the  length  of  occupancy  also 
carries  great  weight  and  though  it  has  been  repeatedly  laid 
down  that  the  mere  duration  of  occupancy  does  not  create 
occupancy  rights  it  is  plain  that  such  duration  is  a  most 
important  piece  of  evidence  regarding  the  intentions  of  the 
parties,  which  are,  at  bottom,  the  question  in  issue  in  a  case 
of  this  character. 

In  Punjab  Record  No.  6  of  1900  (1)  Sir  Lewis  T upper 
after  a  full  examination  of  previous  published  authorities, 
instanced  four  classes  of  ca=es  in  which  a  claim  to  occupancy 
right  under  section  8  may  properly  be  decreed  :  while  carefully 
guarding  himself  against  the  inference  that  die  right  may  not 
be  decreed  on  other  grounds  also.  One  of  the  four  classes 
consisted  of  the  cases  in  which  there  has  been  a  promise  never  I 
to*~ejecT.  A  promise  of  this  character  need  not  necessarily  be 
explicit.  It  may_Jbe  implied,  and  may  bo  established  by 
evidence  of_thejntentipns  of  t ho  parties  as  shown  by  their 
actions.  And  a  promise  not  to  eject  does  not  mean  a  promise 
not  to  eject  under  all  circumstances  whatsoever,  but  a  promise 
not  to  eject  "  ta  qasur,"  using  that  expression  as  it  has  been 
denned  in  Sir  M.  Fenton's  judgment,  already  quoted.  Such 
an  implied  promise,  inferred  from  incidents  in  a  tenancy  whioh 
show  that  the  tenant  was  in  a  position  at  the  commencement 
of  the  tenancy,  to  dictate  his  own  terms  to  the  landlord,  has 
been  made  a  ground  for  decreeing  occupancy  rights  under 
section  8  in  an  important  group  of  cases  in  a  plains  district 
also  (Punjib  Record  No.  G  of  1914)  (2),  but  it  is  important  to 
make  it  clear  that  the  facts  which  constitute  evideuce  of  the 
intentions  of  the  parties  in  one  tract  may  differ  widely  from 
those  which  constitute  evidence  of  similar  intentions  in  another. 
The  position  can  best  be  made  clear  by   saying   that    the  rule, 


(1)  6  P.  R.  (Rev.)  1900  (Khairali  v.  Mannu  Khan). 

(2)  0  p,  /?,  (Bw.)  1914  (Nawab  AH  v.  Lai  Singh). 
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I  that  a  promise,  express  or  implied,  is  a   ground  for   decreeing 
occupancy  rights  nnder^section  8  jb  a  rule  of   substantive    law  : 
while  a   finding,   that     particular   facts    may    be    taken   in    a 
particular  set  of  circumstances   to  constitute    evidence    of  the 
existence  of  the  promise,  is  a  finding  as  to  the  weight  and  effect 
of  certain  kinds  of  evidence.     In  the  present  case  the  true  issue 
is  not   whether    the  applicants  are  or  are  not  basikii  opahu  but 
whether  the  proved  facts   show   that    it   was  the    intention    to 
make  the  tenancy  a   permanent   one.     In  a  case  in  which  the 
principal  item  of  expense   to  a  tenant   is    the  clearing    of  the 
soil  of  jungle  and  the  breaking  of  it  up  for  cultivation,  it  would 
be   quite  natural   to  hold    that  the  actions  of  the  tenant  from 
which  his  intentions  and  expectations  could  reasonably  be  infer- 
red must  be  actions  performed  before  this  great  expenditure   of 
labour  had   been   incurred  ;  in  other  words  that  if  the  original 
terms  of  the  tenancy  did  not  establish    a    favouring   intention, 
no   subsequent  change   could   be   regarded    as  establishing  it. 
But   when,   as   in  the  present  case,  the  principal  fact  by  which 
the  intentions  and  expectations  of  the  tenant,  are  to  be  judged,  is 
t lie  migration  to  the  land  and  the  erection  of  a  house    there,    it 
is   fair  to   argue   that  the    trouble  and    expense    which  these 
things   involve  are   equally   great   at    whatever   point   in    the 
history    of   the    tenancy  they    are  undertaken,     and     equally 
valid    evidence   of    an   implied    promise,   whether  at  the  com- 
mencement of  the  tenancy  or  after  it  has  been  in  existence   for 
20  years. 

^^^"1  find  then  that  the  promise  not  to  eject,  which  is  one  of 
the  groundson  which  a  claim  to  occupancy  rights  under  seotion  8 
of  the  Punjab  Tenancy  Act  may  properly  be  decreed,  may 
be  proved  by  facts  indicative  of  the  intentions  of  the  parties: 
and  that,  in  the  circumstauces  of  the  Dehra  Tahsil  of  the 
Kangra  District  the  facts  established  in  the  present  case,  viz., 
that  the  applicants' family  has  been  cultivating  continuously 
for  three  generations  and  for  fifty-four  years  at  a  favourable 
cash  rent,  having  originally  provided  its  own  implements  for 
the  cultivation,  and  having  settled  on  the  land  some  time  after 
the  commencement  of  the  tenancy  but  not  less  than  .6  years 
ago,  do  constitute  proof  of  such  a  promise,  t  accept  the 
application  for  revision  and  restore  the  appellate  order  of  the 
Collector  decreeing  occupancy  rights  under  section  8  and  cancel- 
ling the  notice  of -ejectment  [give  the  oosts  of  the  present 
proceedings  in  favour  of  the  applicants. 

irion  accepted x 
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The  judgment  oft  Sir  Michael  Fenton,  F.  C  ,  in  ReveDue 
Revision  No.  204  of  1911-12,  Chowdhri  v.  Jassa,  referred  to 
above  was  as  follows : — 

The  Assistant  Collector  and  the  Collector  (in  appeal)  have  '6th  Sep.  1912. 
held  that  the  plaintiffs,  who  are  tenants  of  the  basiku  opahu 
class  in  Tahsil  Hamirpur,  Kangra  District,  and  have  occupied 
their  holding  for  seventy  years  are  not  liable  to  evictions  and 
the  orders  passed  recognise  their  occupancy  rights.  The  Com- 
missioner has  forwarded  the  case  to  this  Court  on  the  revision 
side  being  doubtful  as  to  the  correctness  of  the  decision  of  the 
lower  Courts.  In  any  case  the  Commissioner  considers  that 
the  question  thus  in  issue,  viz.,  whether  basiku  opahu  tenants 
are  occupancy  tenants  is  one  of  great  importance  in  the 
Kangra  District  and  he  desires  a  ruling  of  the  Financial 
Commissioner  on  the  subject. 

A  very  full  account  of  the  basiku  opahu  tenure  is  given  in 
Mr.  (Sir  James)  Lyall's  Settlement  Report  (paragraphs  51  —  56). 
From  it  I  gather  that  tbe  following  are  distinctive  incidents 
of  the  tenure  : — 

(a)  The  tenant  was  induced  to  settle  down  on  the  holding 
by  the  landlord  ; 

(b)  He  was  required  to  live  on  or  near  the  land,  building 
the  farm  houses  thereon,  In  this  respect  he  differed  from 
the  opahu  who  lived  in  the  village  and  was  not  a  basiku ; 

(c)  Though  there  was  no  deed  or  express  verbal  agree- 
ment there  was  an  implied  contract  that  the  tenant  should 
hold  so  long  as  he  farmed  well  aud  paid  the  rent,  "  or  in  other 
words  la  qasur,  that  is,  till  commission  of  a  fault  against  his 
tenure." 

Now  it  is  difficult  to  understand  why  there  should  be  any 
hesitation  in  holding  that  tenants  of  the  above  class  are  entitled 
to  an  occupancy  status.  The  vague  and  undefined  liability  to 
eviction  for  a  fault  against  tenure  is  nothing  more  than  the 
liability  which  has  since  been  brought  under  statutory  defini- 
tion and  regulation  in  sections  38  and  39  of  the  Punjab 
Tenancy  Act,  1887.  That  this  liability  was  not  in  1865  regarded 
as  inconsistent  with  an  occupancy  status  is,  I  think,  sufficiently 
attested  by  the  fact  that  at  a  meeting  of  Hamirpur  proprietors 
convoked  by  Mr.  Lyall  in  that  jear  the  response  to  the  inquiry, 
whether  by  the  custom  of  the  country  any  class  of  tenants  was 
entitled  to  the  status  of  hereditary  cultivator,  was  that  basiku 
opahu  were  so  entitled. 


13  REVENUE  JUDGMENTS— No.  5.  [  Record, 

What  has  operated,  in  the  face  of  snch  a  very  strong 
case,  to  prejudice  the  position  of:  the  basiku  opahu  is  the  para- 
graph in  Mr.  Lyall's  Settlement  Report  in  which  he  recorded 
the  opinion  that  "  on  the  whole  "  a  Settlement  Officer  would 
not  be  justified  in  recording  a  basiku  opxhu  as  having  by  custom 
a  right  of  occupancy  "  nor  would  a  court  be  justified  in  decree- 
ing such  a  right  under  section  8  of  the  Punjab  Tenancy  Act.'' 
The  reason  given  for  this  somewhat  unexpected  conclusion  is 
that  "  there  is  no  sufficient  proof  that  they  enjoyed  something 
equivalent  to  a  legal  title  to  such  an  interest  in  former  times." 
This  conclusion  is  all  the  more  unexpected  because  in  the 
immediately  preceding  paragraphs  Mr.  Lyall  had  been  at  pains 
to  show  that  in  former  days  the  domain  of  land  was  very 
limited,  that  precedents  could  not  be  produced  to  show  how 
disputes  were  settled,  and  that  in  fact  evictions  were  very 
few  and  far  between  because  it  was  to  the  landlord's  interest 
to  keep  his  tenants. 

In  paragraph  56  of  Mr.  Lyall's  report  it  is  shown  that  there 
was  not  during  his  settlement  any  fnll  and  complete  enquiry 
into  or  definition  of  occupancy  tenures.  The  first  Tenancy  Aot 
was  passed  when  the  settlement  was  half  through.  There  was 
certainly  no  attempt  to  define  status  with  reference  to  the 
several  sections  of  that  Act.     Some  tenants,  Mr.  Lyall  remarks, 

were  "dubbed   hereditary,  and  others    non -hereditary but 

the  process    was  so  rough   that  the   presumption  is   felt  to    be 
anything  but  a  reliable  one." 

Such  being  the  treatment  of  the  important  question  of 
occupancy  status  in  the  detailed  record-of- rights,  I  do  not  think 
that  it  would  be  just  or  equitable  that  a  whole  class  of  old 
standing  tenants  with  undeniable  claims  should  be  for  ever 
prejudiced  by  an  extra-judicial,  more  or  less  obiter  pronounce- 
ment made  several  years  later  by  the  Settlement  Offioer, 
especially  as  it  is  somewhat  of  the  nature  of  an  explanation  or 
apology  of  a  defect  in  the  settlement  record-of- rights,  the 
failure  to  investigate  and  record  the  status  of  tenants  with 
reference  to  the  law  of  18C8. 

In  any  case  a  mere  opinion  of  this  sort  qualified  as  it  was 
by  an  addendum  that  some  sort  of  legislation  was  necessary  to 
protect  basiku  opahti  tenants,  does  not  operate  as  a  res  judicata. 
Since  Mr.  Lyall  wrote  in  1872  the  scope  and  intention  of 
section  8  uf  the  Tenancy  Act  has  been  examined,  notably  by 
Sir  L.  Tupper  in   No.  6  Punjab  Record  Revenue  of  1900. 

It  seems  to  me  that  it  is  in  accordance  with  the  principles 
derived  from  that  ruling  to  hold  that  a  tenant  whose    tenure 
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includes  the  incid  >nfc^  which  I  have  above  described  as 
constituting  the  distinguishing  features  of  the  opahu  basiku 
tenure,  and  whose  position  is  further  fortified  by  length  of 
possession,  is  entitled  to  be  regarded  as  an  occupancy  tenant 
under  section  8  of  the  Tenancy  Act,  1887.  I  attach  no  im- 
portance to  the  consideration  mentioned  by  the  Commissioner 
that  the  tenant  in  the  present  case  has  not  enjoyed  fixity  of 
rent.  Under  the  Tenancy  Aots  of  both  1868  and  1887  the 
rents  of  occupancy  tenants  are  liable  to  enhancement. 

For  the  foregoing  reasons  I  do  not  consider  it  neoessary   to 
exercise  any  power  of  revision  in  this  case. 

No.  6. 

Before  Hon.  Mr.  P.  J.  Fagan,  C.  S.  I.,  Financial 

Commissioner. 

KIRPA— APPLICANT 

Versus 

NASIB  SINGH  AND  OTHERS— RESPONDENTS. 

Revenue  Revision  No.  129  of  1917-18. 

Partition —joint  Khata -application  by  co-sharer  not  in  actual  posses- 
sion — objection  by  co-sharers  in  jwssession  —proper  procedure— onus  probandi. 

Held,  that  where  application  for  partition  is  made  by  a  person  who  is 
recorded  as  a  co-sharer  but  is  not  in  actual  possession  and  the  other  co- 
sliarers  as  respondents  raise  a  question  of  title  the  Revenue  Officer  should 
under  paragraph  8  of  Standing  Order  27  himself  proceed  to  decide  the 
question  of  title  without  referring  the  objectors  to  a  Civil  Court. 

Ileld  also  that  where,  as  in  this  case,  the  applicant  is  recorded  as  a 
co-sharing  owner  along  with  the  other  parties  in  the  land  in  dispute  and 
has  moreover  joined  those  other  parties  in  a  suit  for  pre-emption  of  a 
portion  of  that  land  and  paid  his  share  of  the  price  the  onus  of  proving 
that  he  has  no  title  to  the  share  in  respect  of  which  he  claims  partition  or  to 
obtain  such  partition  is  on  the  objectors. 

Case  forwarded  by  H,  A.  Casson,  Esquire,  Commissioner  of 
Ambala,  dated  the  SOth  April  1918. 

The  order  of  the  learned  Financial  Commissioner  was  as 
follows  : — 

Fagan,  F.  C  — The   facts   of   the   ease   are   fully  set  out  in    29th  August  1918. 
the   orders  of   the   Settlement   Collector  (1)  and   of  the  Com- 
missioner (-)•     The   applicants   for  revision  being  the  respon- 
dents  in   the   partition  proceedings  raised  the  question  of  title 

(1)  Printed  on  p.  20  infra. 

(2)  Printed  on  p.  21  infra. 
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before  the    Assistant   Collector.      Under  .  these   circumstances 
that   officer   in    accordance    with    the  instructions  contained  in 
paragraph   8   of  Standing  Order   27   should  himself  have  pro- 
ceeded to  decide  the  question  of  title  without  referring  the  objeo- 
tors    to  a  Civil  Couit.     So  far  at  any  rate  his  order  is  incorrect. 
There  remains   the  question     as   to   the  party   on    whom 
the   burden  of  proof   lies.     Now    as  to  this  it  is  to  be  observed 
that   Nasib    Singh,   the   applicant    for   partition,  is  recorded  as 
a   co  sharing   owner   along    with    the  other  parties  in  the  land 
in   dispute.     Moreover   it  appears  from  the  order  of  the  Settle- 
ment  Collector  that  Nasib   Singh  joined  those  other   parties   in 
a  suit   for    preemption   of  a    portion    of   that   land    and   that 
he  paid   np  his  share  of  the  price.     Under    these  circumstances 
the   presumption    clearly    is   that   Nasib   Singh    is  a  co-sharer 
in   the  land  of  which  he  seeks  partition.     It  seems  clear  indeed 
that   he   is   not   in   actual   physical   possession  or     occupation 
of   any  part   of   the   land,    but   under  the  circumstances  there 
arises   I   hold   the   further   legal  presumption  that  the  posses- 
sion  of  one   co-sharer   is   the   possession   of  another ;    that  is 
to   say  that  Nasib  Singh  is  in  reality  in  legal  or  constructive 
possession   of   his  undivided  share    through  or  by  means  of  his 
co- sharers    the  respondents  in  the  partition  proceedings.     The 
presumption    cannot    I    think   be  rebutted  nor  such  possession 
on    his    part    defeated   by   the   mere    denial  of  his  title  by  the 
other    parties.     To   effect   this    there    must    be  very  clear  and 
precise  proof  that  their  possession  is  in  fact  and  really  adverse 
to   him    so   as   to    amount    to   his    actual  ouster  from  all  con- 
nection    with    Ihe    land    in   depute   and  to    his   acceptance   of 
such   a  position.      I   do    not   think    that  there   is   such   proof 
in    this    case    and   under   the   circumstances   it  is   I   consider 
for    the  applicants    for  revision  to  prove  that  Nasib  Singh  has 
no   title    to   the    share   in   lespect  of  which  he  claims  partition 
or    to    obtain    such    partition.     I   am    not   prepared   therefore 
to   pass   an    order  in   the  terms   recommended  by   the    Com- 
missioner.    T    however  set   aside   the  orders   of   the  Assistant 
Collector    and   the  Settlement   Collector  and  return    the   case 
to   the   former  officer  for  disposal  in  accordance  with  the  above 
remarks.     He   should    call   upon   the  respondent   objectors   in 
the  partition  proceedings  to  file   a   duly  stamped   plaint   by   a 
fixed  date.     No  order  as  to  costs. 

The  order  of  the  Settlement   Officer  (Mr.    R.    Whitehead) 
dated  14th  August  1917  was  as  follows  :  — 

There  are  three  parties  to  the  proposed  partition  as  shown 
in  Naqaha  Alif  of  the  Vernacular  File.     The  first   two   parties, 
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Ainrao  Singh,  &c,  and  Kirpa  are  shown  as  being  in  posses- 
sion of  all  the  land  in  dispute.  The  third  p  irty  Nasib  S .■',/  gh 
is  not  in  possession  and  has  asked  for  partition.  I  note  that 
other  land  in  the  same  joint  Jchata  is  held  and  cultivated 
by  occupancy  tenants.  I  also  observe  that  Kirpa  has  mort- 
gaged with  possession  His  entire  holding.  As  Amrao  Singh 
an  1  Kirpa  have  denied  Nasib  Singh's  title  to  the  land  the 
lower  Court  has  directed  them  to  sue  in  a  Civil  Court  for 
the  extinction  of  that  title.  Aiuud  Siugh  and  Kirpa  now 
appeal  against  that  order  as  they  consider* that  Nasib  Singh 
should  have  been  directed  to  sue  for  possession.  I  6nd  that 
one  Mohan  Singh  had  purchased  one-half  of  the  land  in  dis- 
pute from  one  Chilean.  Amrao  Singh,  Kirpa  and  Nasib  Singh 
obtained  this  half  from  Mohan  Singh  by  pre-emption  and 
I  find  that  Nasib  Singh  paid  his  fair  share  of  the  purchase 
money  to  Mohan  Singh.  Under  these  circumstances  I  refuse 
to  interfere  with  the  order  of  the  lower  Court.  I  di-miss  this 
appeal  without   costs. 

The  order  of  the  '  Commissioner  (Mr.  H.  A  Casson),  dated 
b'Oth  April  191 S,  was  as  follows  : — 

One  Nasib  Singh  applies  for  partition  of  land  of  which 
he  is  recorded  owner  along  with  (1)  Amrao  Singh,  etc.,  and  (2) 
Kirpa. 

The  possession  is  all  entered  in  names  of  Amrao  Singh, 
&C,  and  Kirpa  has  mortgaged  his  rights  to  Amrao  Singh, 
&c.  These  sharers  deny  Nasib  Singh's  right  The  Assistant 
Collector  ordered  Amrao  Singh  aud  Kirpa  to  institute  a  a  ait 
within  2  months  to  get  Nasib  Singh's  claim  to  proprietory  right 
declared  voiJ.  They  appealed  unsuccessfully  to  the  Settlement 
Collector.  They  have  not  instituted  the  suit  and  the  period 
of  2  months  has  passed. 

In  this  application  the  defendants-appellants  plead,  Col- 
lector did  not  consider  all  the  grounds  of  appeal,  that  no 
guardian  was  appointed  for  one  of  them,  a  minor,  and  that 
the  oh?;*  of  bringing  a  Civil  Suit  should  have  been  laid  on 
applicant  for  partition  who  is  now  respondent.  The  order 
passed  seems  palpably  wrong  and  not  only  so  but  unjust. 
Why  should  Amrao  Singh  aud  Kirpa  be  ordered  to  go  to 
a  Civil  Court  r  It  is  not  they  who  have  set  matters  in  motion 
by  applying  for  partition.  Why  should  they  peremptorily  be 
told  to  go  into  the  Civil  Courts  within  '£  months  on  pain  of 
having  their  objections  brushed  aside  '< 

The    proper   order   in  this  case,  as  the  applicant  for  parti- 
tion appears    to   be   out  of  possession,  aud  probably   seeking 
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to  gain  by  his  application  a  right  which  he  knows  will  be 
»  /  disputed,  was  to  file  the  application  and  leave  either  party 
I  to  go  to  the  Civil  Courts.  Naturally  the  person  who  would 
have  had  to  go  to  the  Civil  Courts,  had  the  order  taken  this 
form,  would  have  been  Nasib  Singh,  as  the  other  side  are  quite 
content  with  their  present  position. 

Now  as  to  the  minor  mentioned  in  tho  appeal,  I  find 
that  she  is  a  girl  who  is  recorded  as  co-sharer  with  Nasib 
Singh  applicant.*  She  is  not  however  herself  an  applicant 
and  so  far  has  not  been  made  a  party  to  the  case,  nor  is 
there  any   reason   why  she   should    be   made    a    party  at  this 


I  refer  the  case  to  the  Financial  Commissioner  on  the 
revision  side  and  recommend  that  the  application  be  accepted 
and  that  order  be  passed  as  at  A  above. 

The  parties  do  not  wish  to  be  represented  on  ffppeal. 


PIINTBD   IT   "  THE   CIVIL   AND   MILITARY    GAZETTE  "    PRESS, 
LAHORE,   BY  EDWIN   HAWARD,  MANAGER. 
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